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ABBREVIATIONS 

The following abbreviations in current use and formerly used will 
appear i» material published in the Bulletin. 

2, 8, (', etc. — The names of individuals. 
A. T. — Alcohol and tobacco tax ruling. 
B. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bul1eti». 
C. F. R. — Code of Federal Regulations. 
Ct. D. — Court Decision. 
Del. Order. — Delegation Order. 
D. C. — Treasury Depart tment circular. 
E. O. — Executive Order. 
K. T. — Estate and gift tax ruling. 
Km. T. — Employment tax rulin~. 
F. A. A. . A. Federal Alcohol A~dministration Act. 
F. R. — Federal Register. 
G. C. M. — Chief Counsel's memorandum (formerly General Coun- 

sel's memorandum. 
I. R. B. Internal Revenue Bulletin. 
IR. -Mim. — Published IR-Mimeograph. 
I. T. — Income Tax ruling. 
3I. E, X, E', Z, etc. — The names of corporations, places or businesses 

according to context. 
M. T. — Aliscellaneous tax ruling. 
Mim. — Published mimeograph. 
O. D. — Once Decision. 
P. L. — Public Law. 
P. S. — Pension, profit-sharing, stock bonus, or annuity plan ruling. 
Rev. Proc. — Revenue Procedure. 
Rev. Rul. — Revenue Ruling. 
R. S. — Revised Statute. 
S. M. — Solicitor's Memorandum. 
Sol. Op. — Solicitor's Opinion. 
S. P. R. — Statement of Procedural Rules. 
S. R. Solicitor's Recommendation. 
S, S. T. — Social Security tax. 
S, T. — Sales tax ruling. 
Stat. — Statutes at Large. 
T. C. — The Tax Court of the United States. 
T. D. — Treasury Decision. 
U. S. C. — United States Code. 
x and y used to represent certain numbers and when used with the 

word "dollars" represent sums of money. 
(xxl 



FOREWORD 

The Cumulative Bulletin is prepared in five parts, as follows: 
I. Part I includes rulings and decisions which are based on the 

application of provisions of the Internal Revenue Code of 1954 
and, unless otherwise stated in the ruling or decision, are pub- 
lished v-ithout consideration as to any application of the provi- 
sions of the Internal Revenue Code of 1989 or other related 
public laws. 

II. Part II includes rulings and decisions which are based on the 
application of the Internal Revenue Code of 1M9, the Federal 
Firearms Act, and other public laws except those pertaining to 
the various alcohol taxes; and, unless otherwise noted therein, 
they are published without consideration as to any application 
of the provisions of the Internal Revenue Code of 1954. Part 
II is subdivided into two subparts according to matters issued 
under the Internal Revenue Code of 1M9 (Subpart A) and 
the Federal Firearms Act (Subpart B). 

III. Part III contains rulings and decisions pertaining to the 
various alcohol taxes. This part is subdivided into three sub- 
parts according to matters issued under the Internal Revenue 
Code of 1954 (Subpart A. ), the Internal Revenue Code of 1939 
(Subpart B), and the Federal Alcohol Administration Act 
(Subpart C), 

IV. Part IV contains treaties and tax legislation, including related 
Committee and Conference Reports. This part is subdivided 
into three subparts according to tax conventions, Treasury 
Decisions and Revenue Rulings issued with respect thereto 
(Subpart A), legislation (Subpart B), and Committee Reports 
(Subpart C). House, Senate and Conference Committee 
Reports printed in the Bulletin do not include the portion 
entitled "Changes in Existing Law. " 

V. Part V is devoted to administrative, procedural, and miscel- 
laneous matters. The weekly Internal Revenue Bulletins con- 
tained Part VI consisting of some items of general interest: 
those items are not reproduced herein. 

(xn) 



INTRODUCTION 

The Internal Revenue Bulletin is the authoritative instrument of 
tkie. Co&»missioner of I»terii:il Reve»ue for tlie announcement of okki- 

cial riilings arul procedures of the Intei »al Revenue Service, and for 
the publication of Treasury Decisions, Executive Orders, tax conven- 
tions, legishition, a»d court decisions pert;ii»ing to iiiternal revenue 
matters. Other items considered to be of general interest are also 
published in the Bulletin, such as announcements relating to proposed 
regul itions published with notice of proposed rulemakiiig, announce- 
ments relating to decisions of the Tax Court. of the I. tnited States, 
iinnouncements of the disbarment and suspension of attorneys a»d 
agents from practice before the Treasury Depart»ie»t, Delegation 
O~rders, etc. 

It is the policy of the Service to publish in the Bulletin all sub- 
stantive a»d procedural rulings of iinportance or general interest, , the 
publi&;iti&»i of which is considered necessary to promote a uniform 
application of the laws administered by the Service. It is also the 
policy to publish all rulings and statements of procedures which 
supersede, revoke, modify, or amend any published ruling or pro- 
cedure. Except where otherwise indicated, published rulings and 
procedures apply retroactively. Rulings a~»d statements of pro- 
cedures relating solely to matters of internal management are not 
published. Ho~ever, statements of internal practices and procedures 
aA'ecting rights or duties of taxpayers, or industry regulation, 
which appear lil lilt el'1 ial illa»age»lent documents& are p'u M 1 shed. 
lkevenue Rulings and Revenue Piocedures are base~d upon rulings 
and i»tei»al management documents prepared in the various divi- 
sions of the Xationa~k Once, inclurliiig the OAice of the Chief Counsel 
for the Internal Revenue Service. In the preparation of these, cau- 
tion is exercised to conceal the identity of the t;ixpayer, as welk as 
any confidential perso»:&1 and business information. A~1k Revenue 
Ruli»gs published i» tlie Bulletin li:ive received the c&»isideratioii 
and concurrence of the Cliief Counsel. 

Revenue Ruli»gs and Revenue Procedures reported in the Bulletin 
do not. have the for&. . e and e6'ect of Treasury I)el&artment P&egulations 
(iiicluding Treasury Decisions), but;i& e published to provide prece- 
dents to be used in the disposition of other cases, and may be cited 
and relied upon for that pui pose. Si»&. e cauli published ruling repre- 
sents the conclusioii of the Service is to the application of the law 
to the entire state of facts involved, Rei e»ue okkicers and others con- 
cerned are cautioned against reacliing the same conclusi&in in other 
cases unless the facts and circumstances are substantially the same. 
In applying rulings and procedures published in tlie Bulletin, per- 
sonnel of the Service and others concerned must consider the e6'ect of 
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subsequent legislation, regulations, courts decisions, rulings and 
procedures. 

Each published ruling is designated as a "Revenue Ruling, " and 
each publishecl procedure is designated as a "Revenue Procedure. '"' 

These shou1d be cited by reference to the year of issuance and the 
Bulletin and page where reported. Thus, Revenue Ruling No. 10 for 
1958 should be cited as "Rev. Rul. 58 — 10, C. B. 1958 — 1, 246. " Simi- 
larly, Revenue Procedure No. 5 for 1958 should be cited as "Rev. Proc. 
58 — 5, C. B. 1958 — 1, 688. " Revenue Rulings are keyed to the applicable 
sections of the Internal Revenue Code and regulations. 

Internal Revenue Cumulative Bulletin 1958 — 1 contains all rulings, 
decisions, procedures, and legislation pertaining to Internal Revenue 
matters published in Internal Revenue Bulletins 1 — 26, inclusive, for 
the period January 1 to June 80, 1958. It also contains a cumulative 
list of announcements relating to decisions of The Tax Court of the 
United States published in the Internal Revenue Bulletins. 



THE TAX COURT OF THE UNITED STATES 

CUMULATIVE LIST OF ANNOUNCEMENTS RELATING TO 
DECISIONS OF THE TAX COURT OF THE UNITED 
STATES PUBLISHED IN THE INTERNAL REVENUE 
BULLETIN FROM JANUARY 1, 1958, TO JUNE 30, 1958, 
INCLUSIVE 

It is the policy of the Internal Revenue Service to announce in the 
INTERNAr, REFENzE I'&Dr, LETlN at the earliest practicable date the 
determination of the Commissioner to acquiesce or not, to acquiesce 
in a decision of The Tax Court of the United States which disallows 
a deficiency in tax determined by the Commissioner to be due. Notice 
tlrat the Commissioner has acquiesced or nona, cquiesced in a decision 
of The Tax Court relates only to the issue or issues decided adversely 
to the Government. Actions of acquiescences in adverse decisions 
should be relied on by Revenue oKcers and others concerned as con- 
clusions of the Service only to the application of the law to the facts 
in the particular case. Caution should be exercised in extending the 
application of the decision to a similar case unless the facts and 
circumstances are substantially the same, and consideration should be 
given to the e8ect of new legislatioll, regulations, and rulings as well 
as subsequent court decisions and actions thereon. Acquiescence in a 
decision means acceptance by the Service of the conclusion reached, 
and does not necessarily mean acceptance and approval of any or all 
of the reasons assigned by the Court for its conclusions. No an- 
nouncements are ma~de in the Bulletin with respect to memorandum 
opinions of The Tax Court. 

The Commissioner ACQUIESCES in the following decisions: 

Taxpayer Docket No. 
Report 

Volume Page 

All Americas Trading Corp. 

Bagley k Sewell Co ' 
Beck, Myron P. , et ux 
Beck, Myron P. , et ux. , transferees of Lawrence Land 

Co 
Beck, Myron P. , et ux. , transferees of Rex Land Co 
Beck, Myron P. , et ux. , transferees of J. Richard Co 
Beck, Myron P. , et ux. , transferees of Whittier De- 

velopment Co 
Bennett's Travel Bureau, Inc 
Blarek, Emil, et ux. ' 

See footnotes at end of table. 

t3l 

43712 
63567 

38146 
51228 

51235 
51232 
51238 

51241 
54126 
48207 

28 756 

29 
23 

350 
1037 

29 908 

20 983 



Acq vrsscsrrcxs — Continued 

Taxpayer Docket No. 
Report 

Booher, Clyde M. e 

Breitfeller Sales, Inc 
Bressner Radio Inc 
Brooklyn City Railroad Co. ' 
Brooklyn and Queens Transit Corp. 4 

Carpenter, B. A 

Chesbro, Jack M. ' 
Citizens and Southern National Bank of South Caro- 

lina, executor of estate of Theodore Geddings 
Tarver e 

Clark, Charles A. r 
Clark, Doris V 
Cloutier, Harry H. , executor, and Margaret S. Clou- 

tier, surviving wife, Henri H. Cloutier estate ' 
Cloutier, Harry Handley, et ux e 

Cloutier, Henri H. , estate of ' 
Cluck, Gene, et ux 

Coastal Machine Works, Inc 
Coletto, Ralph, et ux 
Colony, Inc 
Cortese, Clara ' 
Cotton States Fertilizer Co 
Cristo, Joe ' 

Damski, Paul 
Davis, John H. , et ux. e 

Delsanter, Anthony 
Denzer, Alan R, , executor of estate of Bernard E. 

Denzer ' 
Denzer, Bernard E. , estate of e 

de Vegar, Edward A. Neuman 

Erburu, Michael P. , et ux 

Farah, John, et ux 
Frieder, Alex 'e 

Funk, Emilie Furnish (former wife of Richard D. 
Furnish) 

Furnish, Richard Douglas 

Garden City Bank and Trust Co. , executor of estate 
of Myles C. Watson e 

Geometric Stamping Corn 
Gersten, Albert 
Gersten, Albert, et ux 
Gersten, Albert, transferee of Lawrence Land Co 
Gersten, Albert, transferee of Rex Land Co 
Gersten, Albert, transferee of J. Richard Co 
Gersten, Albert, transferee of Whittier Development 

Co 
Gersten, Milton, et ux 
Gersten, Milton, et ux. , transferees of Lawrence Land 

Co 
Gersten, Milton, et ux. , transferees of Whittier Devel- 

opment Co 
See footnotes at end of table. 

38250 
56525 
56457 

~ 20353 

30631 
36439 
36440 

57255 
31220 
62697 

47446 
47445 
47446 
54527 
32858 
32859 
52557 
53681 
40633 
59879 
40632 

54929 
47447 
49167 

62141 

58742 

51137 

52515 
63800 

51401 
51416 
51417 

38341 
50645 
51226 
51227 
51234 
51231 
51237 

51240 
51229 

51236 

51242 

Volume 

28 
28 
28 
27 

20 

21 

26 
19 
29 

) 
. 4 

29 

28 
26 
22 
28 
22 

29 
24 
28 

29 

28 

23 

28 
28 

) 
. g 

20 
26 

28 

Page 

817 
1164 
378 
77 

603 
123 

490 
48 

196 

1006 

7 
1034 
845 
30 

293 
1169 
293 

1 
1006 
845 

237 

1055 

820 

845 
1256 

279 

386 
301 

756 



Acqr lzsczNczs — Continued 

Taxpayer Dockot No. 
Report 

Volume Page 

Goodrich, William H. , et ux 

Halsied, Harbeck " 
Harvey, John W. , III, a minor, by J. W. Harvey, 

guardian 
Haynes, William C. 

& 
et ux. ' 

Hydraulic Press Manufacturing Co 

Jones, Hugh McK 
Jones, Thomas B 
Jones, Thomas B. , et ux 

Kaufman's, Inc 
Kavinoky, Edward H. , et al. , executors of estate of 

Lawrence M. Weil, and Lucille G. Weil, surviving 
wife 

Ki]born, Charles M. , et ux 

Lawrence Land Co. , a dissolved corporation 
Lee, O]iver, estate of ' 
Lockwood, Frederick M. , et al. , executors of estate of 

Oliver Lee ' 

Martin, Lester B. , et ux. 't 
McElroy, William R. 'c 
Merritt, Marjorie M. 'c 
Miller, Mary e 

National Bank of Commerce of Seattle " 
New]in Machinery Corp 

O' Dwyer, William, et ux 

Pendleton, Lula Marion McElroy (former]y Lula Mar- 
ion McElroy Parker) " 

Peterson, B. Blaine, et ux 
Peterson, Earl G. , ct ux 
Peterson, O. R. , et ux 
Phillips, Pamphila H. , estate of «4 
Phillips, Thomas W. , Jr. , executor of estate of Pam- 

phila H. Phillips. ' '~ 

Pinkerton, Vo]ney L. , et ux 
Post, Rosalie W 

Rand, Albert, a/k/a Albert E. Rand, Morris Fink, 
Kalman Rand, Henry Rozen and Richard Freed, 
estate of ' 

Rand, Bessie, administratrix of estate of Albert Rand ' 
Rex Land Co. , a dissolved corporation 
Romer, Henry J 
Romer, Herman J. , et ux 
Romer, Joyce M 

Seaboard Commercial Corp. , and subsidiary com- 
panies 
See footnotes at end of table. 

475254' — 58 2 

51]81 

57648 

61511 
49797 
26255 
45261 

57509 
44126 
44]27 

57540 

6016] 
56499 

51233 

57257 

52953 
54565 
54563 
40631 

56324 
63750 

54608 
59475 

54564 
61437 
61436 
61485 

61435 
54184 

58396 

51230 
51607 
51606 
51608 

32857 

25 

28 

28 
23 

27 

29 

29 

28 

29 
29 

28 

22 

27 
28 

28 

29 

28 

36 

28 

28 

28 

28 

1235 

1069 

910 
1046 
278 

200 

601 

1179 

366 
]02 

5 

1259 

100 
149 
293 

762 
837 

149 

910 

1102 

910 
1055 

1002 

1228 

1034 
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Acquf sscENczs — Continuetl 

Taxpayer Docket No. 
Report 

Volume Page 

Shoe Corporation of America 
Silverstein, Carl ' 

Silverstein, Cecily 5 

Silverstein, Morris ' 

Smiling Jack Chesbro, Inc. s 

Sorin, Arthur, et ux 
Spencer, Craig L. , estate of 
Spencer, Laura W. , ct al. , executors of estate of Craig 

L. Spencer 
Standing, James J. , et ux. " 
Tarver, Theodore Geddings, estate of 4 

Thomas, Joseph, executor of estate of Allen L. Weis- 
berger ' 

Tivoli-Union Co 
Tobin, Edward F. , individually, and administrator of 

estate of Mary Catherine Tobin 
Tobin, Mary Catherine, estate of 
Tulane Hardwood Lumber Co. , Inc. » 

Vichey, Lo Raine Good 

60544 29 
36442 
36443 
36444 
36445 
36446 

( 
36447 
36448 
36449 
36452 
56400 

21 

29 

61488 28 

57030 28 

57255 26 

57673 
57616 

29 
28 

28 

49860 24 

57617 28 

123 

959 

910 

789 

490 

217 
1196 

845 

1146 

1196 

Washington Post Co. " 
Watson, Myles C. , estate of ' 
Weidekamp, Alois Joseph " 
Weil, Lawrence M. , estate of 
Weisbcrger, Allen L. , estate of tt 

Western Products Co 
Western Wine tft Liquor Co. ' 
Whittier Development Co. , a dissolved 
Williams, Jay A. , et ux 

corporation 

8085 
38341 
58889 
60161 
57673 
57615 
23346 
51239 
61283 

10 
20 
29 
29 
29 
28 
18 
28 
28 

1077 
386 

16 
366 
217 

1196 
1090 
756 

1000 

o United States Board of Tax Appeals. 
& Nonacquiescence published in C. B. 1954-2, 6, is withdrawn and acquiescence as to result only, is sub. 

stituted therefor. The Commissioner, while disagreeing with the treatment by the court of the issue 
involved, will not file an appeal in this case. 

& Nonacquiescence published in C. B. 1956-2, 10, fs withdrawn snd acquiescence is substituted therefor. 
See Rev. Rul. 58-302, page 62. 

a Acquiescence regarding the issue as to whether the deficiencies for 1940 through 1944 were due to fraud 
thereby permitting assessment of deficiencies snd penalties otherwise barred by the statute of limitations. 

& Nonacquiescence published in C. B. XIII-1, 19 (1934), is withdrawn and acquiescence is substituted 
therefor. See Rev. Rul. 58-256, page 215. 

t Acquiescence deals with the issues with respect to petitioner's understatement of income and the allow- 
ability of certain unsubstantiated expenditures; the allowance of corporate loss involved in the demolition 
of s building to comply with the requirements of the Fire Dep't. ; and as to whether the amount ofbank 
deposits in the personal account of Cecily Silverstein constituted income to her. 

& Estate tax decision. 
~ See Rev. Rul. 58-40, page 275. 
s Nonacquiescence published in C. B. 1956-2, 10, is withdrawn and acquiescence is substituted therefor. ' Nonacquiescence published in C. B. 1955-1. , 7 and 8, is withdrawn snd acquiescence is substituted 

therefor. See Rev. Rul. 58 — 94, page 194. 
» Gift tax decision. 
u Acquiescence as to result only. The Commissioner, while disagreeiug with the treatment by the 

court of the issue involved, will not file an appeal in this case, 
» See Rev. Rul. 58-95, page 197. 
» See Rev. Rul. 58-42, page 555. 
» Nonacquiescencc published in C. B. 1938-1, 52. is withdrawn and acquiescence is substituted therefor, » Acquiescence with regard to the issue as to whether petitioners' business income and expenses should 

have been accounted for on the accrual basis, 
» Nonacquiescence published in C. B. X-l, 95 (1931), is svithdrawn and acquiescence is substituted 

therefor. 



The Commissioner does NOT ACQUIESCE in the following 
decisions: 

Taxpayer Docket No. 
Report 

Volume Page 

Anchor, Cleaning Service, Inc 
Avco Manufacturing Corp. i' 

Belridge, Oil Co 

Campeau, Ray W. , et ux 
Consolidated Premium Iron Ores, Ltd. " 
Cunningham, Eugene F. , et ux 
Cunningham, Grace H 

Daley, William R. , et ux, 's 

Eaton, Cyrus S. " 
Fenton, ' Leslie " 

44647 
45633 

48329 
47893 
55091 

, 55090 

54352 

54396 

35203 

22 
25 

27 

24 
28 

) ~s 

21 

1029 
975 

1044 

370 
127 

670 

127 

15 

Heintz, Ralph M 

Jack, William S 

50167 

50168 
25 132 

Litvak, Anatole 31244 23 441 

LoBue, Philip J 
MacMurray, Fred " 
Macllurray, Lillian Wehmhoener, estate of " 
Ogsbury, Florence N. , executrix of estate of James S. 

Ogsbury, and as surviving wife 
Ogsbury, James S. , estate of 

Roos, Bo C. , executor of estate of Lillian Wehmhoener 
' MacMurray ' 

Smiling, Jack Chesbro, Inc xe 

Smith, Luther Ely '1 
Standing, James J. , et uxc» 

41595 

35201 
35202 

52837 

35202 

36452 
109631 
57030 

28 

) n 

28 

21 

21 
3 

28 

1317 

15 

123 
696 
789 

» Nonscquiesceace relates to tbe issue whether the liquidation of the Crosley Corp. constituted s tsx-free 
transaction under section 112(b) (6) of the 1939 Code. Acquiescence in the other issues involving the amount 
of loss incurred upon the liquidation of a corporate subsidiary; the status of certairi stock distributions to 
shareholders; and the deductions claimed for accrued compensation payments to employees, and for certain 
tooling expenses, published in C. B. 1957 — 1, 3, remains unchanged. 

n Nonacquiescence regarding the issues as to whether (1) the two individuals at all times acted as agents 
of the corporation, rather than in their individual capacities, in connection with the bargain purchase of 
stock; (2) under the Canadian Tsx Convention, the corporation hsd a permanent establishment, and engaged 
in trade or business, within the United States and so incurred taxes on income, capital gains, etc. , derived 
from sources therein. Acquiescence as to the delay in the timely Sling of income and excess proSts tax returns 
by the corporation as being due to reasonable cause and not to willful neglect, was published ia C. B 
1957-2, 4. 

t& Acquiescence published in C. B. 1954-1, 4 and 5, insofar as it relates to the issue of whether the amount 
received from the producers-distributors of the movie "Pardon My Psst" constituted capital gam to the 
petitioners, is withdrawn and nonscquiescence is substituted therefor. 

» Nonacquiescence in the issue ss to whether the adjustment, which increased corporate income, entitled 
the corporation to accrue and deduct the additional New York State franchise taxes based upon such in- 
crease. 

» Acquiescence published in C. B. 1944-26, in the issue as to the deductibility of petitioner's contributioa 
to the Missouri Institute for the Administration of Justice, is withdrawn and nonacquiesceace is substituted 
therefor. Acquiescence in the issues as to the reporting of compensation received for the performance of 
legal services, and the deductibility of petitioner's contribution to the St. Louis Lea. ue for Women Voters, 
remains unchanged. See R, ev. Rul. 58-255, page 91. 

» Nonacquiescence in the issues as to whether legal and accounting fees incurred in the settlement of in- 

come tax deficiencies for prior years and the unpaid interest on such deficiencies constitute trade or business 
expenses and are deductible in determining taxpayer's adjusted gross income. Acquiescence with rcspcct 
to taxpayer's accrual method of accounting for business income is published on page 6. 





PART I 
RULINGS AND DECISIONS UNDER THE INTERNAL 

REVENUE CODE OF 1954 

Rulings and decisions published in Part I of the Internal Revenue 
Bulletin are based on the application of provisions of the Internal 
Revenue Code of 1954, and, unless otherwise stated in the rulings or 
decisions, are published without consideration as to any application 
of the provisions of the Internal Revenue Code of 1939 or related 
public laws. 

SUBTITLE A. — INCOME TAXES 

CHAPTER 1. — NORMAL TAXES AND SURTAXES 

SUBCHAPTER A. — DETERMINATION OF TAX LIABILITY 

PART IV. — CREDITS AGAINST TAR 

SECTION 87. — RETIREMENT INCOME 

Rev. Rul. 58 — 257 26 CFR 1. 87 — 8: Retirement income. 
(Also Section 1402; 1. 1402(a) — 1. ) 

Rental income does not lose its identity as rental income for the 
purposes of section 37 of the Internal Revenue Code of 1954 for the 
reason that it comes within the exception provided in section 1402 
(a) (1) of the Self-Employment Contributions Act of 1954. Where 
there is a landlord-tenant or a sublessor-sublessee arrangement and 
the landlord or sublessor materially participates in the production 
of or mana, ement of agricultural and horticultural crops, the 30- 
percent rule contained in Code section 911(b), ordinarily applicable 
in such situations, should be considered in computing retirement in- 
come for purposes of section 37(c) of the Code. 

Rev. Rul. 56 — 357, C. B. 1956 — 2, 14, and Rev. Rul. 56-496, C. B. 
1956 — 2, 17, modified. 

Advice has been requested with respect to the application of sec- 
tion 37 of the Internal Revenue Code of 1954 in the case of landowners 
who materially participate in the production or management of ag- 
ricultural or horticultural crops on a crop-share basis, within the 
purview of that phrase for purposes of section 1402(a) (1) of the 
Self-Employment Contributions Act of 1954 (chapter 2, subtitle A. , 
Internal Revenue Code of 1954). 

Section 1402(a) of the Self-Employment Contributions Act, which 
defines the term "net earnings from self-employment, " specifically 
provides: 

(1) there shall be excluded rentals from real estate and from personal 
property leased with the real estate (including such rentals paid in crop 

(9) 
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shares) together with the deductions attributable thereto, unless suc 
als are received in the course of a trade or business as a real estate de 
except that the preceding provisions of this paragraph shall not apl' y 
any income derived by the owner or tenant of land if (A) such incom~ is 
derived under an arrangement, between the owner or tenant and ano ther 
individual, which provides that such other individual shall produce agri- 
cultural or horticultural commodities (including livestock, bees, poultry, and 
fur-bearing animals and wild life) on such land, and that there shall be 
material participation by the owner or tenant in the production or the 
management of the production of such agricultural or horticultural com- 

odities, and (B) there is material participation by the ovvner or tenant 
with respect to any such agricultural or horticultural commodity. 

Section 37 of the Code provides in part as follows: 
(c) RErzEEMENT INcoME. — For purposes of subsection (a), the term 'retire- 

ment income' means— 
(I) in the case of an individual who has attained the age of 65 before the 

close of the taxable year, income from— 
(A) pension and annuities, 
(B) interest, 
(C) rents, and 
(D) dividends, * " *. 

The exclusion provided in section 1402(a) (1) of the Self-Employ- 
ment Contributions Act relates to the exclusion of rentals from the 
term "net earnings from self-employment" and the exception thereto 
merely provides that income of the type described in the exception 
shall be included in the term "net earnings from self-employment" 
provided there is material participation by the landowner or by a 
tenant subleasing to another individual. Such exception does not re- 
sult in the income's losing its identity as rentals paid in crop shares. 

Accordingly, where there is a landlord and tenant relationship be- 
tween a farm owner and a tenant and the landlord (or sublessor, if 
applicable) has materially participated in the production or manage- 
ment of agricultural or horticultural commodities, the income derived, 
or at least a part thereof, by the farm o~ner (or sublessor) will ordi- 
narily constitute retirement income within the meaning of section 87 
of the Code to any farm owner (or sublessor) who has attained the 
age of 65 if the income has been reduced to money or its equivalent. 

Section 911 of the Code provides, in part, as follows: 
* * " In the case of a taxpayer engaged in a trade or business in which both 

personal services and capital are material income-producing factors * * * a 
reasonable allowance as compensation for the personal services rendered by the 
taxpayer, not in excess of gfi percent of his share of the net profits of such trade 
or business shall be considered as earned income. 

The 80-percent rule expressed in section 911 has no application to 
section 1402(a) (1) of the Self-Employment Contributions Act. How- 
ever, the determination of earned income by the 80-percent rule in 
accordance with section 911(b) of the Code is applicable to section 87 
of the Code. The only connection between section 87 of thp Code 
and section 1402 (a) (1) of the above Act is the designation of a certain 
type of income; namely, rents, including rents paid in crop shares 
which are includible in the term "retirement income" where a land]ord 
and tenant relationship exists and which are ordinarily excluded from 
the term "net earnings from self-employment' but for thp exception 
provided in the amendment to section 1402(a) (1) of the above Act 
where there is material participation by the landowner or by a t~~~~t 
subleasing to another individual. 
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Revenue Ruling 56 — 416, C. B. 1956 — 2, 14, and Revenue Ruling 56 — 417, 
C. B. 1956 — 2, 17, which rlelate to the question of person, &1 services as 
an income-producing factor iii the case or ordinary renta]s are equally 
applicable ~here rents paid in crop shares under a. rental arrangement 
are involved; that is, if there is such "material participation" by the 
landlord or by the sublessor which satisfies the 80-percent rule re- 
quirements of section 911(b) of. the Code, then the gross rents inust be 
reduced by a reasonable allowance as compensation for personal serv- 
ices, not to exceed 80 percent of the net rental income, for the purpose 
of coming within the meaning of retirement, income under the pro- 
visions of section 37(c) of the Code. 

Under the limitations provided under section 87(d) (2) of the Code, 
the earned income as determined under 80-percent rule, as provided by 
section 911(b) of the Code, must be taken into consideration in re- 
ducing the $1200 of' retirement income, subject to the conditions relat- 
ing to the age of the individual. 

Accordingly, it is held that rental income which comes within the 
exception provided in section 1402(a) (1) of the Self-Employment 
Contributions Act, does not lose its identity as rental income for the 
purposes of section 87 of the Code. Where there is a landlord-tenant 
arrangement and the landlord materially participates in the produc- 
tion or management of agricultural and horticultural crops, the 30- 
percent rule contained in Code section 911(b), ordinarily applicable 
in such situations, should be considered in computing retirement in- 
come for purposes of section 87(c) of the Code. 

Revenue Ruling 56 — 496, C. B. 1956 — 2, 17, and Revenue Ruling 56— 
857, C. B. 1956 — 2, 14, in equating rental income from crop shares with. 
retirement income, gives no consideration to the application of the 80- 
percent rule in section 911(b) of the Code. To that extent, they are 
mconsistent with the foregoing and therefore modified accordingly, 

SUBCHAPTER B. — COMPUTATION OF TAXABLE INCOME 

PART L — DEFINITION OF GROSS INCOME, ADJUSTED GROSS INCOME, AND TAXABLE 
INCOME 

SECTION 61. — GROSS INCOME DEFINED 
The amount received by the writer of a "put" or "call" option 

which is not exercised constitutes ordinary income. See Rev. Rul. 
58 — 284, page 279. 

26 CFR 1. 61 — 1: Gross income. Rev. Rul. 58 — 17 

The owner and operator of a swimming school, in order to construct 
a new swimming pool wif, h all the attenda~nt facilities, organized a club 
and collected membership fees from those who desired to join. The 
amount of the membership fee will be refunded if the mininium num- 
ber of members required is not reached within six months. In addi- 
tion to the membership fee, each member agreed to pay yearly dues 
of $75. Under the contract, should any member become and remain 
delinquent in the payment of dues for 80 d;iys or more, the operator 
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will deduct the amount of such clues from the membership fee. Should 
any deliquency continue for 60 days or more the membership will 
be canceled. Except for the amount of a membership fee retained on 
account of a delinquency in dues, the full amount of such fee is re- 
quired to be refunded to each member within five years after the 
pool is put into use. Terms and new conditions of membership will 
then be agreed upon. 

Held, the amount of membership fees contributed by members 
of the swimming club under tile terms of the contract is in the nature 
of a loan to the extent that the owner has a continuing obligation to 
refund such fees. IIowever, any amount by which such obligation 
is reduced to cure a delinquency in membership dues constitutes gross 
income to him derived from his business. 

(Also Section 1402; 1. 1402 (a) — 1. ) Rev. Rul. 58 — 64 

Income derived from the sale of cattle raised on allotted and re- 
stricted Indian lands while such lands are held by the United 
States, as trustee, in accordance with section 5 of the General Allot- 
ment Act of 1667, is not considered income derived directly from the 
land and is therefore includible in gross income. If such income 
constitutes income from a trade or business, it is also includible in 
computing net earnings from self-employment for the purpose 
of the tax imposed by the Self-Employment Contributions Act of 
I', )64. 

Revenue Ruling 66-M2, C. 8. 10o6 — 2, 20, amplified. 

Advice has been requested regarding the application of Revenue 
Ruling 56 — 842, C. B. 1956 — 2, 20, to income derived from the sale of 
cattle raised on allotted and restricted Indian lands. 

The taxpayer, an Indian, is the patent holder of certain allotted 
and restricted Indian lands held by the United States, as trustee, in 
accordance with section 5 of the General Allotment Act of. 1887, 
24 Stat. 888, as amended, 25 U. S. C. 848. The taxpayer's income 
results primarily from the sale of cattle raised on his allotted lands. 

Revenue Ruling 56 — 842, supra, based on the decision of the Supreme 
Court of the United States in 8gu&'e v. H'orton Capoemen ef ux, 
M1 U. S. 1, Ct. D. 1796, C. B. 1956 — 1, 605, holds that income held in 
trust for or received by the patent holder~ which is derived directly 
from allotted and restricted Indian lands while such lands are held 
by the United States, as trustee& in accordance with section 5 of the 
General Allotment Act, svpra, is exempt from Federal income tax. 
Some types of income exempt under this Revenue Ruling are rentals 
(including crop rentals), royalties, proceeds from the sales of natural 
resources, income from the sale of crops, and income from the use 
of the land for grazing purposes. 

The afore-mentioned exempt sources of income are nontaxable only 
to the extent that they are derived f'rom lands held in trust for the 
taxpayer. Such income derived from land which the taxpayer rents 
from other patent holders is includible in his gross income as it is not 
"iiicome held in trust for or received by the patent holder" within 
the meaning of Revenue Ruling 56 — 842, supra. See Revenue Ruling 
57-528, C. B. 1'957-2, 51. 

The term "income from the use of the land for grazing purposes" 
in Revenue Ruling 56 — 342, supra, pertains to income received for 



allowing the use of the land for grazing purposes, such as "grazing 
fees, " as referred to in Revenue Ruling 57 — M3, 8upra, and does not 
refer to income received from the sale of cattle, poultry, or other 
animals which were raised on the allotted land. 

Income derived from a "trade or business" as defined in section 
1402(c) of the Self-Employment Contributions Act of 1954, which 
is includible in gross income and which is not within the exclusions 
specified in section 1402(a), for Federal income tax purposes, is 
includible in computing net earnings from self-employment. The 
gain or loss from the sale of livestock held primarily for sale to cus- 
tomers in the ordinary course of the taxpayer's trade or business 
is includible in computing net earnings from self-employment re- 
gardless of how long held, or whether raised or purchased. See 
also sections 1. 1402(a) and. (c) of the Income Tax Regulations. 

Accordingly, income derived from the sale of cattle raised on al- 
lotted and restricted. Ind. ian lands while such lands are held by the 
United States, as trustee, in accordance with section 5 of the General 
Allotment Act of 1887, supra, is not considered income derived directly 
from the land and is therefore includible in gross income. If such 
income constitutes income from a trade or business, it is also includible 
in computing net earnings from self-employment for the purpose of 
the tax imposed by the Self-Employment Contributions Act of 1954. 

Rev. Rul. 58 — 65 

A. savings and loan association, in opening a savings account for a 
minor, followed an established procedure by which it placed the ac- 
count in the name of the parents as trustees, subject to the order of 
either trustee. The trustees are not subject to court order or other 
agreement. Under the arrangement, no taxable trust is intended to be 
created. Held, if, under the law of the state in which the minor 
resides, the savings account legally belongs to the child and the parents 
are not legally permitted. to use any of the funds to satisfy their obli- 
gation to support the child, any dividends received on such savings 
account are taxable to the minor as the beneficial owner thereof. See 
Rev. Rul. 55 — 469, C. B. 1955 — 2, 519; Rev. Rul. 56 — 484, C. B, 1956 — 2, 23. 

Rev. Rul. 58 — 126 (Also Part, II, Section 22(a); Regulations 118, 
Section 39, 22(a) — 1. ) 

A transfer in 19fi7 by a savings and loan association to its un- 
divided profits account of an amount from its reserve for losses that 
was set up from its undivided profits durin years prior to 10 &2, 

when such associations were not subject to Federal income tax, did 
not result in the production of gross iucome, for Federal income tax 
purposes. However, any transfer to its undivided profits account 
from its reserve for losses v hich diminishes the reserve below the 
aggregate amount of additions thereto after 1951 deducted for Fed- 
eral income tax purposes, minus charge-offs for bad debts losses 
sustained after 1051 and plus recoveries on debts or portions thereof 
charged to the reserve after lfifil, will result in the production of 
gross income in the amount of such diminution. 

Advice has been requested as to the Federal income tax consequences 
of a transfer by a savings and loan association to undivided profits of 
part of its reserve for bad debts which arose in years during which 
the association was not subject to Federal income tax. 
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The taxpayer is a Federal savings and loan association. For its 
calendar years prior to 19M, the association was not subject to Federal 
income tax. For its calenda, r year 1952 and subsequent taxable years, 
in accordance with section 313 of the Revenue Act of 1951, 26 U. S. C. 
101, the association computed its income pursuant to Chapter 1 of the 
Internal Revenue Code of 1939 and 1954. 

As required by the rules and regulations for the Federal savings 
and loan system, the association maintains a "Reserve for Contingen- 
cies, " which is used by the association solely for absorbing losses and 
for no other purpose. For taxable years beginning with the calendar 
year 19M, the taxpayer adopted, through additional credits to its 
"Reserve for Contingencies, " the bad debt reserve method prescribed 
in section 23(k) of the 1939 Code and section 593 of the 1954 Code. 
Proper additions to the reserve claimed as income tax deductions, 
beginning with 1952, amounted to 100m dollars. In 1957, it was 
determined that the amount in its pre-1952 loss reserve was excessive 
by 50m dollars. Accordingly, the association transferred this amount 
from the pre-1952 reserve to its undivided profits account. 

The specific question presented is whether the transfer in 1957 of 
50x dollars from the association's pre-19M loss reserve to its un- 
divided profits account, results in the production of taxable income. 

For Federal income tax purposes, the taxpayer's "Reserve for Con- 
tingencies, " to the extent that it was accumulated during years prior 
to 1952, when such associations were not subject to Federa~l income tax, 
and exceeds the aggregate amount of additions thereto after 1951 
deducted for Federal income tax purposes, adjusted for charge-ops of 
bad debt losses sustained after 1951 and for recoveries on debts or 
portions thereof charged to the reserve after 1951, represents an ap- 
propriation of surplus or undivided profits. See section 1. 593 — 1(c) 
of the Income Tax Regulations promulgated under the Internal 
Revenue Code of 1954, and section 29. 23(k) — 5(b) (3) of Regulations 
111, as amended by Treasury Decision 5954, C. B. 1953 ly 98& 102) 103' 
and section 39. 23 (k) — 5 (b) (3) of Regulations 118, promulgated under 
the Internal Revenue Code of 1939. 

Accordingly, a transfer, in 1957, by a savings and loan association 
to its undivided profits of an amount from its reserve for losses that 
was set up from undivided profits during years prior to 1952, when 
such associations were not subject to Federal income tax, did not result 
in the production of gross income, for Federal income tax purposes. 
However, any transfer to its undivided profits account from its 
reserve for losses which diminishes the reserve below the aggregate 
amount of additions thereto after 1951 deducted for Federal income 
tax purposes, minus charge-ofi's for bad debt losses sustained after 
1951 and plus recoveries on debts or portions thereof charged to the 
reserve after 1951, will result in the production of gross income, for 
Federal income tax purposes, in the amount of such diminution. 

'(Also Sectioiis 3121) 3306~ 3401' 313121(a) 1& 

31. 3306 (b) — 1, 31. 3401(a) — 1. ) 
'(Also Part II, Section 22(a); Regulations 118, 

Section 39. 22 (a) — 1. ) 

Rev. Rul. 58 — 139 
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Revenue Ruling 57 — 1, C. B. 1057 — 1, 721, holds thnt strike benefits 
paid by n, labor union to ivorkers who &are unemployed as the result of 
n strike are includible in gross income of the recipients in the year re- 
ceived. Such benefits pnid to nonmembcrs ns well as members are in- 
cludible even though distributed on the basis of need and h respective 
of the nature nnd f~orm of the, benefits distributed. The same principles 
are applicable to "lockout:" benefits ivhich, like strike benefits, are dis- 
tributed in furtherance of union objectives. Accordingly, it is held 
that lockout benefits are includible in the gross income of the recipients 
in the year receive&1& even though distributed on the basis of need and 
irrespective of the nature and form of the payments. If the benefits 
are paid in goods rnther than cash, the fair market value of the goods 
nt the time received is to be inclucled in gross income. However, such 
payments, regnrclless of the medium in which paid, do not constitute 
wages for the purposes of Federal employment taxes. 

Rev. Rul. 58 — 140 

The amount received by a taxpayer from the Department of the Air 
For'ce as reimbursement for ivages lost incident to his suspension at 
the direction of that Department from employment with a privately 
owned aircraft company as a security risk, but now cleared, constitutes 
gross income to such employee for Federa&l income tax purposes, since 
the settlement is essentially a substitute for wnges earned. See L&7mer 
&lohn La Pointe v. Comi's8ioner, Tax Court Memornndum Opinion, 
entered June 10, 1048. 

(Also Sections 170, 501, 649. ) Rev. Rul. 58 — 190 

A cemetery company or corporation, operated for profit, shall not 
be required to include in gross income, for Federal income tax pur- 
poses, that portion of the contract sale price of burial lots, or 
mausoleum crypts, which, by requirement of state law or its own 
by-laws and/or contracts, it is obligated to irrevocably set aside in 
trust solely for perpetual care and maintenance of the cemetery, 
burial lots, or mausoleum crypts to the extent that such portion 
is so set aside. 

An organization, including a trust, created by formal action, the 
funds of which are irrevocably dedicated to the perpetual care of 
a nonprofit cemetery, as a whole, none of the earnings of which 
inures to the benefit of any private shareholder or individual, may 
qualify for exemption from Federal income tax as an organization 
described in section 501(e) (15) of the Internal Revenue Code of 
1954. 

Voluntary contributions to or for the use of a nonprofit cemetery 
company or corporation, the funrls of which are irrevocably dedi- 
cated to the perpetual care of the cemetery, as a whole, are deduct- 
ible by the donors as charitable contributions in the manner and to 
the extent provided by section 170(c) (5) of the Internal Revenue 
Co&le of 1054. However, a donor may not deduct a contribution for 
the perpetual care of a particular lot or mausoleum crypt. 

Payments made to a cen&etery company or corporation, which con- 
stitute a part of the purchase price of a burial lot or mausoleum 
crypt and are irrevocably dedicated to a perpetual care fund, are not 
deductible as charitable contributions. 

XVhere funds are received by a ceraetery company or corporation 
through a will or from a living person for the perpetual care of an 
individual lot or crypt, a trust is created which is subject to the tax 
imposed by section 041 of the Internal Itevenue Code of 1054. 
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The income of any trust, which is used or permanently set aside 
for the care, maintenance or beautideation of a particular family 
burial lot or mausoleum crypt, is not allowable as a deduction under 
section 042(c) of the Internal Revenue Code of 1954 in computing 
the net income of such a trust. 

6. C. M. 8440, C. B. IX — 2, 870 (1980), modified; I. T. 1881, C. B. 
11-2, 200 (1928), revoked. 

Advice has been requested relative to the Federal income tax conse 
quences of transactions connected with the operation of a cemetery 
and the maintenance and care of burial lots or mausoleum crypts, as 
more fully described in the four situations set forth below. 

SirvATioN 1. 
A cemetery association, company, corporation, or society organized 

and operated for profit under the laws of the state in which it is located, 
sells certain rights in burial lots, or mausoleum crypts, and maintains 
and cares for the cemetery grounds and buildings. Under the state 
law, and/or in accordance with the by-laws and contracts of the organi- 
zation, it sets aside a stated percentage of the gross proceeds from the 
sale of the burial lots and crypts in an irrevocable trust, as a trust 
fun. d, the income from which is to be applied to the perpetual care 
and maintenance of the cemetery, burial lots, and mausoleum crypts. 

It is held that the portion of the receipts from the sale of burial lots 
and mausoleum crypts set aside by a profit cemetery company, pur- 
suant to state law and/or pursuant to its by-laws and contracts, as 
a fund to be used for the perpetual care of the burial lots, and mauso- 
leum crypts constitutes a trust fund from the very instant such portion 
passes into the hands of the company and that such fund so set apart 
does not give rise to taxable income to the company. See Inglemood 
ParIs Cemetery Association v. Commissioner, 6 B. T. A. 386, acquies- 
cence substituted for nonacquiescence, C. B. 1955 — 2, 6. See also C'om- 
munity 3Xauso teum Company v. Commissioner, 88 B. T. A. 19, acquies- 
cence substituted for nonacquiescence, C. B. 1955 — 2, 4, and Ttoin Hills 
3Iemoria/ Par1e and ~ausoteum Corporation v. Commissioner, T. C. 
Memo. 1954 — 206. G. C. M. 8446, C. B. IX — 2, 370 (1980), which limits 
the exclusion from gross receipts of the association only to that portion 
of the contract price of the burial lots of crypts which is actually paid 
by the association to the trustee of the fund, , is modified to conform to 
the conclusion reached herein. 
SITcr&TioN 2. 

An organization divas formed to receive, maintain and administer 
funds which it, received from a nonprofit cemetery association pursuant 
to state laiv and contracts. Such funds consist of a part of the pur- 
chase price of lots and crypts, income from the investment of such 
fimds, and payments made to it for the perpetual care of the cemetery 
as a whole. The organization does not own any land dedicated to the 
burial of the dead or perform any services usual to the operation of a 
cemetery other than receiving and administering funds for the per- 
petual care of the nonprofit cemetery. No part of its net earnings 
inures to the benefit of any private shareholder or individual. 

Section 501(c) of the Code describes certain organizations exempt 
from Federal income tax under section 501(a) of the Code and reads, 
in part, as follows: 

(18) Cemetery companies owned and operated exclusively for the benedt 
of their members or svhich are not operated for proQt; and any corporation 
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chartered solely for burial purposes as a cemetery corporation and not per- 
mitted by its charter to engage in any business not necessarily incident to 
that purpose, no part of the net earnings of which inures to the benefit of 
any private shareholder or individual. 

Although the instant orgaiiization does not own and develop land 
dedicated to tlie burial of the dead or perforin certain other services 
usual to a nonprofit cemetery company, it performs a service essential 
to the maintenance of a cemetery and is considered to be organized 
and operated for burial purposes within the contemplation of section 
501(c) (18) of the Code. Accordingly, it is held that the instant organ- 
ization whose funds are irrevocably dedicated to the perpetual care of 
a nonprofit cemetery, as a whole, none of the net earnings of which 
inures to the benefit of any private shareholder or individual, may 
qualify for exemption from Federal income tax as an organization 
described in section 501(c) (13) of the Code. I. T. 1881, C. B. II — 2, 
200 (1928), wherein it is held that an unincorporated perpetual care 
fund was a "trust" and, as such, is not entitled to exemption, is hereby 
revoked. However, an organization is not exempt from tax merely 
because it is organized and operated not for profit. In order to estab- 
lish its exemption, it is necessary that each organization claiming 
exemption file an appropriate application form with the District 
Director of Internal Revenue for the internal revenue district in which 
is located the principal place of business or principal OKce of the 
organization. An organization claiming exemption under section 
501(c) (18) shall file its application of Form 1026, Exemption Applica- 
tion. See section 89. 101 — 1 of Regulations 118 miade applicable to the 
Internal Revenue Code of 1954 by Treasury Decision 6091, C. B. 
1954 — 2, 47. 
SITUATION 8. 

Under the contract of sale of a burial lot or crypt in a nonprofit 
cemetery, the cemetery company or corporation agreed to set aside 
in trust a portion of the purchase price of the lot or crypt for the pur- 
pose of general maintenance of the cemetery. In addition to the con- 
tract price of such lots or crypts, the purchasers also make contribu- 
tions to the organization for the perpetual care of particular lots or 
crypts as well as for the general maintenance and care of the cemetery 
as a whole. The question is presented whether, under such circum- 
stances, that portion of the purchase price of burial lots or crypts, 
together with any additional contributions irrevocably dedicated to 
the perpetual care of the cemetery, burial lots, and crypts, may be 
deducted by the purchasers or donors as charitable contributions under 
section 170 of the Code. 

Section 170(a) of the Code provides that there shall be allowed as 
a deduction any charitable contribution paid within the taxable year. 
Subsection (c) (5) of section 170 provides that the term "charitable 
contribution" means a contribution or gift to or for the use of a ceme- 
tery company owned and operated exclusively for the benefit of its 
members, or any corporation chartered solely for burial purposes 
as a cemetery corporation and not permitted by its charter to engage 
in any business not necessarily incident to that purpose, if such com- 

pany or corporation is not operated for profit and no part of the net 
earnings of such company or corporation inures to the benefit of any 
private shareholder or individual. 
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It is the position of the Internal Revenue Service that that portion 
of the pui chase price of a burial lot or crypt which is require'6 by the 
contract of purchase or by state or local law to be irrevocably dedicated 
to the perpetual care of the cemetery as a whole is in consideration of 
a binding obligation to provide services and facilities for the benefit of 
the purcha, ser of the burial lot or crypt. Consequentlv, the payment 
does not constitute a charitable contribution. With respect to pay- 
ments to a cemetery company or corporation "earmarked" for the care 
of a particular lot, whether they are made as part of the purchase price 
of the lot or as a separate payment at the time of purchase or later, 
where such payments are required to be made, there is a consideration 
passing to the purchaser or donor which takes the amount out of the 
classification of a charitable contribution. 

Accordingly, it is held that contributions voluntari7y made to or for 
the use of a nonprofit cemetery company or corporation, the funds of 
which are irrevocably dedicated to the care of the cemetery as a whole, 
are deductible by the donors as charitable contributions in the manner 
and to the extent provided by section 170(c) (5) of the Internal Reve- 
nue Code of 1954. Ho~ever, a donor may not deduct a contribution 
made for the perpetual care of a particular lot or crypt. Further- 
more, payments made to a cemetery company as part of the purchase 
price of a burial lot or crypt, even though irrevocably dedicated to the 
perpetual care of the cemetery as a whole, are also not deductible. 
Sivv~rroN 4. 

A testamentary disposition of property established a trust in the 
amount of 25m dollars, the income therefrom to be used perpetually 
for the care, maintenance and beautifying of a mausoleum and family 
burial lot located in a community cemetery which is not operated for 
profit. The question presented for consideration is whether the gross 
income of the trust may be deducted under section 642 (c) of the Code. 

Section 641(b) of the Code provides in part that the taxable income 
of the estate or trust shall be computed in the same manner and on the 
same basis as in the case of an individual. Section 642(c) of the Code 
provides in part that an estate or trust (other than a trust meeting the 
specifications of subpart B) shall be allo~ed as a deduction (in lieu 
of the deduction for charitable, etc. , contributions authorized by 
section 170(a) ) any part of the gross income, without limitation, 
which, pursuant to the terms of the will or deed creating the trust, 
is during the taxable year paid or permanently set aside for the 
purposes and in the manner specified in section 170(c), or is to be 
used exclusively for religious, charitable, scientific, literary, or edu- 
cational purposes, or for the prevention of cruelty to children or 
animals, or for the establishment, acquisition, maintenance or operation 
of a public cemetery not operated for profit. 

Where funds are received by a cemetery company or corporation 
through a will or from a living person for the perpetual care of an 
individual lot or mausoleum crypt, a trust is created which is subject 
to the tax imposed by section 641 of the Internal Revenue Code of 1954. 

Since it would appear that the income of a trust established and 
designed for the purpose of furnishing perpetual care for a particular 
mausoleum crypt or burial lot inures to the benefit of the grantor, 
it is the position of the Service that any disbursements made by the 
trust, for such purposes are not being used exclusively for charitable 
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purposes. Furthermore, there seems little reason to conclude that 
payments by a trust, for the care and maintenance of one particular 
mausoleum crypt or burial lot are motivated by other than an incidental 
interest in the care or maintenance of a public nonprofit cemetery as 
a whole. Accordingly, it is held that the income of. any trust which 
is used or permanently set aside for the care, maintenance, and beauti- 
fication of a particular burial lot or mausoleum crypt is not allowable 
as a deduction under section 642(c) of the Code in computing the 
net income of such a, trust. 

6. C. M. 8446, C. B. IX — 2, 370 (1MO), modified; I. T. 1881, C. B. 
11-2, 200 (1023), revoked. 

(Also Section 162. ) Rev. Rul. 58 — 200 

Amounts received by a corporation composed of dealers in similar 
or related products or services in a designated area, which cor- 
poratiou is organized and operated for the primary purpose of 
promoting the sale of such products or services by financing general 
advertising campaigns, constitute gross income under section 61 of 
the Internal Revenue Code of 1964, where the corporation can also 
use the amounts received for purposes other than advertising and 
administrative expenses incident thereto. Such corporation is tax- 
able on any unexpended funds (representing the excess of amounts 
collected over expenditures) remaining at the end of its taxable 
year. The amounts paid to the corporation by the dealer-members 
constitute deductible business expenses. 

Advice has been requested whether a corporation, which is pri- 
inarily organized and operated for the purpose of a~dvertising and 
promoting the sale of a particular make of automobile, is taxable on 
any unexpended funds (representing the excess of contributions 
collected over expenditures) remaining at the end of the taxable 
year under the circumstances described below. 

The corporation is a nonprofit membership corporation organized 
under the "General Not for Profit Corporation Act" of the state 
within which it operates, Membership in the corporation in question 
is restricted. to dealers who hold franchises for the sale of a certain 
make of automobile in a designated area. The corporation was 
organized for the purpose of uniting such dealers in that area and 
promoting the sale of automobiles, parts and services by financing 
general advertising campaigns from funds paid in by dealer-members. 
The amounts of these payments are based on the number of auto- 
mobiles purchased from the manufacturer by each member. 

The articles of incorporation provide that the purposes for which 
the corporation is organized are (1) to improve business conditions 
in the general area, with respect to the sale in that area of passenger 
cars, commercial cars and/or trucks and automotive equipment handled 
by members of the corporation, wlietlier new or used; (2) to promote 
public interest in the products offered for sale by the members of 
the corporation through the use of advertising, exhibitions and other 
means of all types; (8) to compile and distribute information regard- 
ing eQ'ective methods of carrying on the businesses of the menibers 
of the corporation; (4) to hold conferences of meinbers for the pur- 
pose of exchanging ideas with respect to the operation and manage- 
ment of the members' businesses; (5) to foster good relations between 
the members and the members of the public; and (6) to engine, 
in such other nonprofit activities as are incideiital or related to tlie 
f oregoing purposes. 



f 61] 

The articles of incorporation also provide that the corporation. 
shall not engage in any business of a kind ordinarily carried on for 
profit; the corporation shall not enter into any transaction, carry 
on any activity, or engage in any business for pecuniary profit; and 
any income receiveil by the corporation shall be applied exclusively 
to the not-for-profiit purposes arid objects of the corporation and no 
part thereof. shall ever inure to the benefit of any private member or 
individual. In connection with and to further its objects and pur- 
poses, the corporation shall have and may exercise all of the powers 
and authority now or hereafter granted to and vested in not-for- 

rofit corporations organized and existing under tlie "General Xot 
or Profit Corporation Act" of the state. The corporation may have 

one or more office within and without the state and may promote its 
objects and purposes, and exercise its powers, subject to all applicable 
laws, within and without the state, to the extent from time to time 
determined by its board of directors. Upon the termination or dis- 
solution of the corporation, any surplus of. property and assets re- 
maining after all of the debts and obligations of the corporation 
have been paid and satisfied shall not, either directly or indirectly, 
inure to the benefit of any private member of the corporation or indi- 
vidual, but all such property and assets shall be expended in their 
entirety for the not-for-profit purposes set forth in the articles of 
incorporation. 

The dealer agrement provides that in the event of termination of 
the written contract of franchise of a dealer-member to sell products 
or services of the manufacturer, membership in the fund shall auto- 
matically cease and terminate. No member shall be entitled to a 
refund of any part of his contributions under any circumstances, 
including the circumstances of termination of such contract. 

Examination of the stated purposes of the corporation discloses 
that with the possible exception of stated purpose (2), which relates 
to advertising in a broad sense, the other stated purposes relate to 
the general business welfare of the organization which embrace ac- 
tivities of a nonadvertising nature rather than advertising as such. 
For example, stated purpose (1) permits the organization to ini- 
prove business conditions by means other than advertising and stated 
purpose (5) encompasses the broad field of. public relations which 
could include nonadvertising activities such as contributions to pub- 
lic charities. Of signifiicance is the fact that tlie corporation is au- 
thorized to utilize the payments made by its members in the further- 
ance of its business welfare activities, which precludes a finding that 
the payments constitute a trust fund for advertising, as such, or that 
the corporation receives the payments burdened with an oblig~ation to 
expend them solely for advertising. Since the payments~received 
by the corporation may be expended for purposes other than adver- 
tising and general administrative expenses incidental thereto, it fol- 
lows that the corporation, which has contractually undertaken to 
perform advertising and other services for the dealer-members, must 
include such payments in its income. 

The instant case is distinguishable from the decision of The 8even- 
Up C'ornpany v. Commis''oner, 14 T. C. 965 (1950 acquiescence C. B. 
]950 — 2, 4. Tliere Tlie Tax Court of the United States found that 



ounts received by the petitioner, from bottlers who contributed to 
a national advertising fund, were burdened with the obligation to 
expend such funds four national advertising; that such amounts con- 
stituted a trust fund which the company administered as agent, and 
that such;«nounts w& & e not income to the company. The court stated 
on page 9 & &, as follows: 
While the petttioner had the right to receive the bottlers' contributions under its 
agreement with them, all of the facts and circun&stances surrounding the trans- 
action clearlv indicate that it was the intention of all of the parties concerned 
that these contributions vvere to be used to «cquire national advertising for the 
7-Up bottled beverage and for that purpose only, and that the petitioner was to 
be a conduit for passing on the funds contributed to the advertising agency 
which was to arrange for and supply the national advertising. 

The court found that a tl ust existed with respect to the contributions 
in that case and tlrat the petitioner acted as the conduit, agent, or custo- 
dian thereof. Therefore, the petitioner was not taxed on the excess 
contributions because it did not receive the bottlers' contributions as 
its own property, bui received the contributions burdened with the 
offsetting obligation to use them for national advertising only. 

In the insta~nt case, the corporation is permitted to obtain not only 
national advertising for the dealer-members, but is also permitted to 
engage in other activities which promote the general business welfare 
of the dealer members. The Corporation is authorized to expend the 
payments receivecl from the dealer-members in furtherance of these 
general corporate activities. Such factors preclude a finding that a 
trust for advertising exists or that the corporation receives the pay- 
ments burdened with the obligation to expend them solely for adver- 
tising. The same result follows with respect to dealers in other than 
automotive products or services under similar circumstances. The 
limitations surrounding. the contribution in the 8even-Up Company 
case do not exist in the instant case. 

The Seven-Up Company case will be followed only in those cases 
where the. fa. ctual pattern is similar, that is, ~here the facts show that 
the organizatoin is a mere conduit for the expenditure of a fund 
established for a specific purpose. I&'or example, where the dealers 
in products or services, whether automotive or otherwise, acting in 
concert, vest in their selected representative the authority to contract 
solely for advertising in their behalf, contributions to a fund managed 
by the representative, as agent, custodian, or conduit are not taxable 
inconie to the representative. This result would follow whether the 
members of the group are informally organized, are members of a 
more formal unincorporated association, or are members of a non- 
profit corporation. 

Accordingly, amounts received by a corporation composed of deal- 
ers in similar or related products or services in a designated area, 
which is organized and operated for the primary purpose of promot- 
ing the sale of such products or services by financing general adver- 
tising campaigns, constitute gross income under section 61 of the In- 
ternal Revenue Code of 1954, where the corporation can also use the 
amounts received for purposes other than advertising and adminis- 
trative expenses incident. thereto. Such corporation is taxable on any 
unexpended funds (representing the excess of amounts collected over 
expenditures) remaining at the end of its taxable year. The amounts 
paid to the corporation by the dealer-members constitute deductible 
business expenses under section 10'& of th& Code. 

475254' — 58 3 



Rev. Rul. 58 — 275 

Back-interest coupons, received by the holder of certain Japanese 
bonds in the refunding transaction described in Revenue Ruling 54, 
represent a right to receive interest income, and amounts received 
upon the sale or collection of such coupons are taxable as ordinary 
income. Accordingly, if a taxpayer who has received bacl--interest 
coupons in the refunding transaction in question makes a gift of 
such coupons to a member of his family, the gift would be treated as 
an attempted assignment of income, and any amounts subsequently 
received by the donee upon the sale or redemption of the coupons 
will be taxable to the donor as ordinary income in the year in which 
the income is received. 

Advice h. as been requested as to the tax consequences of a gift of 
back-interest bond coupons by a taxpayer to his sister under the 
circumstances described below. 

In July, 1041, the taxpayer purchased. certain Japanese prewar 
dollar bonds of the type described in Revenue Ruling 54, C. B. 1953 — 1, 
204. Default occurred on the bonds after December 7, 1041. In 1952, 
the Government of Japan resumed service on the bonds under a re- 
funding arrangement in which the bonds were restamped so as to 
make the principal on the bonds payable in 1054, ten years after their 
original maturity date. At the same time, the Government of Japan 
issued new blocks of back-interest coupons payable semiannually over 
a ten-year period ending in 1062. The taxpayer held the bonds in 
question during the entire default period from 1041 to 1052 and con- 
tinued to hold them until they were redeemed at par in 1054. In 1056, 
the taxpayer gave the back-interest coupons, which had not yet become 
payable, to his sister. 

In Revenue Ruling 54, supra, the Internal Revenue Service held that 
the refunding transaction whereby the Japanese G-overnment resumed 
service on the defaulted bonds in question did not constitute an ex- 
change of property which resulted in recognizable gain or loss under 
section 112 of the Internal Revenue Code of 1030. This position was 
based on the following factors: no new bonds were issued; the interest 
rate and the terms of the bonds remained the same; and the refunding 
transaction amounted primarily to an extension of the maturity dates 
of the bonds and coupons. 

Accordingly, it is held in the instant case that, following the refund- 
ing transaction in 1052, the back-interest coupons received by the tax- 
payer did not constitute "a new obligation" in his hands, but retained 
their character as interest. Since the taxpayer received. the interest 
coupons after having held the bonds from 1941 to 1052 and since he 
recovered his entire capital investment when he redeemed the bonds 
at par in 1054, the back-interest coupons represented a right to receive 
interest income. If he had sold these coupons or had held them until 
they became payable, the income resulting therefrom would have been 
ordinary income. See Charies T. Fisher v. Commis8ionei, 209 Fed. 
(2d) 513, certiorari denied, 347 U. S, 1014. 

This c~ase is distinguisllable from Revenue Ruling 54 — 251, C. B. 
] 054 — 2, 172, wherein similar back-interest coupons were sold and resold 
with a resulting recognition of capital gain. Revenue Ruling 54 — 251 
supra, dealt with the status of the coupons in the hands of a third 
party, who had purchased only the coupons. That is not the case here. 
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Here the taxpayer received the back-interest coupons not as a pur- 
chaser for value but rather as one who has held the original obligation 
itself for a period of over ten years (during the entire default period 
from 1041 to 10, » ). To this taxpayer, the back-interest coupons rep- 
resent delayed payn1ents of interest. 

Accordingly, vvhen the taxpayer gave the back-interest coupons in 
question to his sister, the»ift is to be treated as an attempted assign- 
ment of income, and any anlounts subsequently received by his sister 
upon the sale oi redemption of the coupons will be taxable to him as 
ordinary income in the year in which the income vas received, See 
Hel reri ng v. Paul R (~. Horst, 811 U. S. 112& Ct. D. 147 &, C. B. 1NO — 2, 
206, and Hef& e&in' v. fr'~ raM 4. Enhance', »ll U. S. 12&'&, Ct. D. 1478, 
C. B. 1MO — 2, '&0!). 

Rev. Rul. 58 — 276 

Y television broadcasting station conducted a "telethon" over a 
period of several hours for tlie purpose of raising funds for a. charitable 
organization exempt fron1 Federal income tax under section 501(c) (8) 
of the Internal Revenue Cocle of 1054. Xone of the funds collected 
during or as a result of the "telethon" inured in any way to the benefit 
of the broadcasting station, and in soliciting such funds the public was 
informed that their entire contributions would go to the charitable 
organization. All of tlie money collected, unreduced by any expenses 
incurred by the broadcasting station in conducting the "telethon, " 
were turned over to the charitable organ. ization. Held, the gross re- 
ceipts from the "telethon, " all of whicl1 were paid over to the charitable 
organization, do not constitute income to the television broadcasting 
station. 

Rev. Rul. 58 — 801 ( l&. iso Sections 451, »121, "-&402&; 1. 451 — 1, 
81. 8121(a) — 1, 81. M02 (a) — 1. ) 

The lump sum payment received by an employee as consideration 
for the cancellation of his eruplorment contract constitutes gross 
income to the recipient in the taxable year of receipt. llo-eeve, 
such amount does not constitute "wages" for Federal employruent 
and income tax withholding purposes. 

Advice has been requested whether an amount received bv an em- 
ployee as consideration for the cancellation of an employment con- 
tract constitutes ordinary income or capital gain& and& in either event, 
the taxable year of its inclusion in gross income. 

In the instant case, the taxpayer was employed under a written 
contract providing for fire years of employment. During the second 
year of employment, the taxpayer and his employer agreed to cancel 
the remaining. period of the contract. In consideration of the tax- 
payer's relinquishment of his contract rights, the employer paid him 
40m clollars during the taxable year. 

In order for a transaction to result in a capital gain or loss, it must 
meet the requirements of sections 12ol and 1222 of the Internal 
Revenue Code of 1954, which set forth the meaning of "capital asset" 
in terms of property and classifies capital gains~and losses arIsing 
from the sale or exchan»e of thenl. First of all it must fall 1vithiii 
the meaning of property qualifying as a capit;11 asset under section 



1221 and then there has to be a sale or exchange of the property under 
section 1222. Under the facts of the instant case, the taxpayer fails 
to meet the requirements under both sections. 

In Thurlow E. A'cFall et al. v. Commissioner, 84 B. T. A. 108, 
the United States Hoard of Tax Appeals, in determining that the 
sale and assignment of an employment contract to a third person did 
not result in a, capital gain to the petitioners, stated, in part: 

* ~ there was a right of petitioners to continue to perform service and 
then to be paid-to persist in their contractual relation for its agreed term. 
While this right is property in the constitutional sense in that it could not be 
arbitrarily legislated away, it is not capital. * ~ ~. Obviously it is not the 
sort of property which is susceptible of ownership for a length of time as is 
a. share of stock, a bond, or a thing. 

A similar conclusion was reached in George E'. Gann v. Commis- 
sioner, 41 B. T. A. 888, where the Board held that the amount received 
by an employee from his employer in consideration for the cancellation 
of a contract of employment which had several years to run was 
ordinary income and not a capital gain. The decision was predicated 
on the fact that the qualifications and skill of the employee formed 
the material ingredient of the contract and such a contract could not 
be sold. See also Charles J. ]Villiams v. Commissioner, 5 T. C. 680; 
General Artists Corporation v. Commissioner, 205 Fed. (2d) 860, 
certiorari denied 846 U. S. 866; and W'. iVorgan 8hnster v. B'elvering, 
121 Fed. (2d) 648. 

Under certain circumstances, income received in one year may be 
taxed as if received ratably over the years in which it v-as earned. 
See sections 1801 — 1805, inclusive, of the Code, relating to the taxation 
of income attributable to several taxable ye~ars. The provisions of 
these sections, however, are by their terms inapplicable to the instant 
case. 

Accordingly, it is held that a lump sum payment received by an 
employee as consideration for the cancellation of his employment 
contract constitutes gross income to the recipient in the taxable year 
of receipt. However, such amount is not subject to the Federal em- 
ployment and income tax withho]ding provisions of section 8121 of 
the Federal Insurance Contributions Act and section 8402 of the Code, 
(Chapters 21 and 24, respectively, Subtitle C, Internal Revenue Code 
of 1054). See Rev. Rul. 55 — 52, C. B. 1955 — 2, 8M. 

(A]so Section 1402; 1. 1402 ( a) — 1. ) Rev. Rul. 58 — 820 

In the absence of an applicable exemption provision in a treaty 
or agreement with the Indian tribe concerned or in some Act of 
Congress dealing with its affairs, income directly derived by a 
meinber of an Iinlian tribe from unallotted Indian tribal lands cul- 
tivated by him under an arrangement with the tribe is includible 
in the gross inconie of the recipient. If such income is derived 
from the taxpaver's "trade or business" and if it is not within the 
exclusions speciQed in section 1402(a) of the Self-Employment 
Contributions Act of 1964, it is includible in computing his net 
earnings from self-employment under that section. 

Advice has been requested regarding the taxability of income di- 
rectly derived from unallotted Indian tribal lands. 
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The taxpayer, an Indian, is the patent holder of. certain allotted 
and restricted Indi:in lands held by the United States, as trustee, in 
accordance with section 5 of the General Allotment Act of 1887, 24 
Stat. 888, as amended, 25 U. S. C. 348. His income is chiefly derived 
from farining. In addition to farming the lands allotted to him, the 
taxpayer cultivates unallotted Indian tribal lands which are assig~ned 
to him by the tribe for a nominal fee. 

Revenue Ruling 56 — M2, C. B. 1056 — 2, 20, based on the decision of 
the Supreme Cotirt of the United States in 8gu&e v. IXorton Capoe- 
niun et uz, 351 U. S. 1, Ct. D. 1706, C. B. 1056 — 1, 605, holds that 
income held in trust for or received by the patent holder which is 
derived directly from allotted and restricted Indians lands while such 
lands are held by the United States, as trustee, in accordance with 
section 5 of the General Allotment Act, supra, is exempt from Fed- 
eral income tax. Some of the types of exempt income according to 
that Revenue Ruling are rentals (including crop rentals), royalties, 
proceeds from the s;i~les of natural resources, income from the sale of 
crops, and income from the use of the land for grazing purposes. 

The afore-mentioned types of income are nontaxable only to the 
extent that they are directly derived from allotted lands held in trust 
for the taxpayer under that Act. In that regard it is noteworthy 
that the Supreme Court in the Cupoeman decision found in section 
6 of the General Allotment Act a congressional intent that lands held 
in trust under section 5 be exempt froin tax. The Court had observed 
earlier in its opinion: 

Ave agree with the Government that Indians are citizens and that in 
ordinary affairs of life, not governed by treaties or remedial legislation, 
they are subject to the payment of income taxes as are other citizens. We 
also agree that to be valid, exemptions to tax laws should be clearly 
expressed. 

AVhere there is no applicable exemption provision in a treaty or in 
legislation dealing with the tribe from wliose lands he derives income, 
a member of an Indian tribe, though entitled to exemption in respect 
of income derived from lands held in trust under section 5 of the 
General A. llotment A. ct, cannot treat other income derived from un- 
allotted tribal lands as also exempt, . 

Accordingly, in the absence of an applicable exemption provision 
in a treaty or agreement with the Indian tribe concerned or in some 
Act of Congress dealing with its affairs, income directly derived by 
a member of an Indian Tribe from unallotted Indian tribal lands cul- 
tivated by him under an arrangement with the tribe is includible in 
the gross income of the recipient. If such income is derived from the 
taxpayer's "trade or business" as defined in section 140" (c) of the 
Self Employment Contributions Act of 1054 (chapter 2, subtitle A. , 
Internal Revenue Code of 1054) and if it is not within the exclusions 
specified in section 1402(a) of that Act, it is includible in computing 
his net earnings from self employment under the latter section. 

Gain or loss upon the sale of securities which were purchased pur- 
suant to a contract performed during the ordinary course of a tax- 
payer's business or are purchased solely for the purpose of obtaining 
inventory. See Rev. Rul. 58 — 40, page 275. 
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Benefits received from a trust fund under a supplemental unemploy- 
ment plan voluntarily adopted by the employer. See Rev. Rul. 58 — 128, 
page 80. 

Rev. Rul. 5'8 — 220 26 CFR 1. 61 — 2: Compensation for services, 
including fees, commissioiis, and simi- 
lar items. 

It is tlie rule of employment, under which physicians are appointed 
on a full-time salary basis to the sta8 of a certain hospital, that such 
physicians shall receive no fees or compensation for their individual 
benefit from or on behalf of any patients admitted to the hospital. 
In some instances, the patients insist on making checks for the services 
rendered payable directly to the physician instead of to the hospital. 
The hospital, and not the physicians, actually bills all patients 
treated. In line with the above condition of their employment, the 
physicians endorse the checks and turn them over- to the hospital. 
The fees so received are used entirely in the operation of the hospital. 
Held, where, under the above circumstances, checks are received by 
a physician and are immediately endorsed to the hospital, the physi- 
cian is not required to include the amounts thereof in his gross 
income. He is an agent for the hospital, merely acting as a conduit 
for the fees collected. 8ee L. A. 3fenauz et na. v. CommM8ioner, 
38 B. T. A. 200, for a similar holding with respect to poll tax and 
political contributions collected and remitted by the petitioner, 
acquiescence, C. B. 1MO — 2, 24, on the issue herein pertinent, and non- 
acquiescence, C. B. 1980 — 2, 58, as to another issue. See also Revenue 
Ruling 55 — 234, C. B. 1%5 — 1, 217, which held, on the facts therein 
presented, that income realized from business transacted by a cor- 
poration through the nominal agency of one of its oflicers, acting 
as purported sole proprietor, is taxable to the corporation. However, 
a physician who receives fees under the above conditions should at- 
tach to his Federal income tax return a schedule setting forth the 
sources of the fees, the amounts received and the disposition made 
of them. 

Rev. Rul. 58 — 285 

Wvhere the executive director of a tax exempt organization 
engages to a. ppear as a contestant on a quiz show, the proceeds of 
which are to go to the organization, the amount of money won by 
him constitutes gross income to him and not to the exempt 
organizatio~. 

Advice has been requested whether money won by a television quiz 
show contestant and paid over to an exempt organization is to be con- 
sidered income to the contestant. 

During 1M7, the taxpayer was the executive director of an organiza- 
tion exenipt froni Federal income tax uncler section 501(a) of the 
Internal Revenue Code of 1054, which quali6ed as an organization 
described in section 170 (c) of the Code. A part of his duties as execu- 
tive director comprised raising funds for the organization. Due to 
certain publicity which the taxpayer had received on. the basis of his 
personal qualifications, the producer of a television show invited him 
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to appear as a contestant. He agreed to appear provided the board 
of directors of the orgaiiization approved, ivhich it did, liis diverting 
time for the shoiv. IIe requested the procliicer to pay any prize he 
might win directly to the organization. The taxpayer ivon 60m dol- 
lars on tlie program, ivhich pursuant to his request, ivas paid diiectly 
to the organiza~tion. It is contended that the prize is not taxable to 
the contestant on the grounds that he ivas acting as mi agent for the 
organization in fulfilling his duty to raise funds and that there was 
no contract betv een him ~and the producer of the show. 

Section 61 of the Code provides, in part: 
(a) GENEsAr. DEFrvrrrox. — Except as otherivise provided in this subtitle, 

gross income means all income froin whatever source derived ": ~ *. 
Although section 1. 61 — 2 of the Income Tax Regulations, at sub- 

section (~c), specifically excludes from gross inconie the value of 
gratuitous services rendered directly to certain exempt organizations, 
it expressly provides that: 

There, however, pursimut to an agreement or understanding, services are 
rendered to a person for tlie benefit of sn organization described in section 
1IO(c) and an auiount for such services is paid to such organization by the 
person to whom the services are rendered, the aniount so paid constitutes 
income to the person perforiiiing the services. 

Section 74 of the Code brought prizes and awards within the scope 
of gross income, and section 1. 74 — 1(a) of the regulations points out 
that such prizes and avi ards include amounts received from radio and 
television giveav ay shows and awards in contests of all types. 

In Leroy J. Eobertson v. Um'tect States, 146 U. S. 711, C. B. 1052 — 2, 
66, at 67, the Supreme Court of the United States stated the applicable 
general contract rule of law, as follows: 

In the legal sense payment of a prize to a winner of a contest is the discharge 
of a contractual obligation. The acceptance by the contestants of the oifer 
tendered bv the sponsor of the contest creates an enforceable contract. . . . 

The instant contract was entered into between the producer and the 
taxpayer individually. The taxpayer was contacted originally and 
specifically because of his personal qualifications. All arrangements 
for the appearance irere made between the taxpayer and the producer. 
The taxpayer hacl the right to enforce the contract, receive the income, 
or direct its use or disposition. 

It is a, fundamental concept in tax law that there is a realization 
of income to the person who has the right to receive or the power to 
dispose of it, and payment directly to an exempt organization, ;it the 
direction of the person whose individual personal services earned it, 
constitutes an assignmcnt of income which is disregarded for Federal 
income tax purposes. See H'eh'ering v. Pan/ E. C. Horst, 811 U. S. 
112, Ct. D. 1402, C. B. 1MO — 2, 206; Lnoas v. Guy C. Earl, 281 U. S. 
ill; Rev. Rul. 58 — 127, page 42. 

The action of the board of directors in the instant case involved only 
permission to divert time from the taxpayer's normal duties. The 
facts presented do not, indicate that the exempt organization was en- 
titlecl to the taxpayer's services as a quiz contestant or that appear- 
ances on quiz shows comprised an incident of his duties as a fund 
raiser. 
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Under the circumstances presented, the application of Revenue 
Ruling 71, C. B. 1953 — 1, 18, militates against the contention that the 
taxpayer was acting as an agent for the exempt organization. 

Accordingly, it is held that the amount realized as a result of win- 

ning a television quiz contest prize constitutes gross income to the 
contestant and not to the exempt organization. 

Insurance premiums paid by an employer on a policy, covering sick- 
ness and disability, for the benefit of an employee. See Rev. Rul. 
58 — 00, page 88. 

Amounts received by the recipient of an award. which with it car- 
ried an appointment to an oScially established position as a civil 
service employee of the United States Government. See Rev. Rul. 
58 — 322, page 59. 

26 CFR 1. 61-8: Gross income derived 
from business. 

Treatment of gain or loss upon the failure of customers to return 
containers within a specified period. See Rev. Rul. 58 — 77, page 118. 

SECTION 62. — ADJUSTED GROSS INCOME DEFINED 

26 CFR 1. 62 — 1: Adjusted gross income. Rev. Rul. 58 — 175 

Industrial insurance debit agents employed bv insurance com- 
panies to collect, service and sell weekly and monthly insurance 
policies are not considered to be "outside salesmen" for the purposes 
of section 62(2) (D) of the Internal Revenue Code of 1954 in 
computing their adjusted gross income. 

A. dvice has been requested whether industrial insurance debit agents 
are considered. "outside salesmen" for the purposes of section 
62 (2) (D) of the Internal Revenue Code of 1954. 

The principal activity of industrial insurance debit agents is to 
collect premiums on, service and sell weekly and monthly insurance 
policies and also ordinary and accident insurance. They report to 
their local territorial ofiice several times a week and then go out to 
the field. They are considered employees for the purposes of social 
security, unemployment insurance and state workmen's compensation 
programs. See Rev, Rul. 58 — 176, page 840. Under section 62(2) (D) 
of the Code, an "outside salesm~an" who is an employee is entitled 
to deduct all of his business expenses in determining his adjusted 
oross income and also claim the sta, ndard ded. uction. However, the 
Senate Report of the Committee on Finance, No. 1622, 88d Congress, 
Second Session, pages 160 and 170, makes it clea, r that section 
62(2) (D), 8vpra, applies only to full-time outside salesmen and that 
it does not apply to salesmen whose principal activities consist of 
service and dehvery, such as bread or milk-driver salesmen. Based 
upon the foregoing, it is the conclusion of the Internal Revenue 
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Service that the activities of industrial insurance debit agents cor- 
respond to those of tlie bread or milk-driver salesmen and, therefore, 
are not considered "outside salesmen" within the meaning of section 
Ci2(2) (D) of the Code for the purpose of computing adjusted gross 
inconie. 

PART II. — ITEMS SPKCIFICALLV INCLUDED IN CROSS INCOME 

SECTION 71. — ALIMONY AND SEPARATE 
MAINTENANCE PAYMENTS 

Rev. Rul. 58 — 52 26 CFR 1. 71 — 1: Alimony and separate mainte- 
nance; income to wife or former wife. 

(A. iso Section 215; 1. 215 — 1. ) 
The tax consequence of a decree granting periodic payments of 

alimony for support aud maintenance of a niinor child, where there 
is no specific allocation thereof between the wife and child, cannot 
be altered by a subsequent decree which merely reduces the periodic 
payment. 

That portion of the award earmarked by the decree for payment 
by the wife of installments of principal and interest due upon a note 
secured by a deed of trust, which is a first lien upon a residence 
owned jointly as tenants by the entirety and upon which both parties 
are principal obligors, is not considered as a payment in the nature 
of alimony deductible from gross income by the husband and includ- 
ible in gross income of the wife. 

That a portion of the award is earmarked by the decree for pay- 
ment by the wife of insurance, real estate taxes and utilities, which 
are current expenses, does not alter the character of that portion of 
the award as constituting a periodic payment of alimony in the 
nature of support includible in the gross income of the wife and de- 
ductible from gross income by the husband. 

Advice lias been requested as to the treatment of an alimony award 
for support and maintenance of a wife and a minor child where a 
subsequent decree reduced the alimony payments. A portion of the 
award is allocable to payments of installments of principal and interest 
due upon an indebtedness secured by a first lien against real estate 
owned jointly as tenants by the entirety, together with the taxes, in- 
surance, and utility expenses incurred oui SZch property. 

Pursuant to a decree of limited divorce, it was ordered that the 
husband pay the wife a stated sum per month a, s alimony and mainte- 
nance for herself and the minor child of the parties, without allocation. 
It was further ordered that out of the amount paid to the wife she 
sliould pay the installments of principal and interest due upon a note 
secured by a deed of trust, which is a first lien upon a residence o~ned 
jointly by the husband and wife as tenants by the entirety with the 
right of survivorship, and the insurance, real estate taxes and all 
utility charges. By a subsequent court order, the monthly payment 
was reduced upon the ground that the minor child had attained 
majority and the husband was no longer under a legal obligation to 
Inaintain him. 

Section 71 of the Internal Revenue Code of 1954 specifically applies 
to and makes includible in the wife's gross income the full amount of 
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a periodic payment unless there is a specific allocation of a part thereof 
for the support of minor children of the husband. 

It is the position of the Internal Revenue Service that a nunc pro 
'unc decree of a state court cloes not retroactively alter the tax conse- 
quences of a decree of peiiodic payment of alimony for support and 
maintenance of wife and minor child. See I, T. 4108, C. f5. 1952 — 2, 
118. Where there was no specific allocation between the wife and 
child, a subsequent reduction by the court of future payments will 
not constitute an allocation. 

The portion of the alimony award allocable to the payment of in- 
stallments of principal and interest due upon the indebtedness secured 
by a first lien against the jointly-owned real estate is in discharge of 
an obligation, not in the nature of alimony or support pursuant to 
the decree, but for the purchase of a capital asset apart from the 
decree. E~ach party is a principal obligor upon the note, liable both 
jointly and severally to the noteholder. AVhile the decree has fixed 
the responsibility for the actual payment to the noteholder, in the 
mechanical sense, it does not alter the ultimate liability incurred prior 
to the divorce. 

In the inst, ant case legal title is vested in fec simple in both hus- 
band and wife, but the interest of each is subject to being divested 
by the survivorship provisions. Thus, the instant case is comparable 
to the life insurance premium payment cases that arise in connection 
with the periodic payment of alimony where the husband by decree 
is directed to pay a specified amount per month to the wife for and 
during her lifetime or until she remarries and from which she is to 
pay the premiums upon life insurance policies of which she is bene- 
fiiciary to insure continued payment of alimony after the husband' s 
death. In such cases, the income tax treatment of the premium pay- 
ments which are made is dependent upon the interest retained by the 
insured in the insurance policy which is issued. I. T. 4001, C. B. 
1950 — 1, 27, holds that premiums paid by a husband on a life insur- 
ance policy absolutely assigned to his former wife and in respect of 
which she is the irrevocable beneficiary are includible in the gross 
income of the wife and deductible by the husband. Premiums paid 
by the husband on a life insurance policy not assigned to the wife 
and with respect to which she is only a contingent beneficiary are 
neither includible in the gross income of the wife nor deductible by 
the husband. See also 3feyer 8/umentha/ v. Commia8ioner, 188 Fed. 
(2d) 15, and Edna EI. V. Seliymann v. Commi88ioner, 207 Fed. (2d) 
489. Under the facts in this case, the husband still retained a sur- 
vivorship interest in the property upon which the installment pay- 
ments of principal and interest were made. 

If the court here had ordered the husband to make payments on 
the indebtedness to the holder of the trust note, there would be a direct 
parallel to the situation in I. T. 4001, supra; however, the court's 
direction that the husband pay the wife alimony and that the wife 
make the payments on the indebtedness out of the amount she re- 
ceives from the husbancl does not difi'er in substance from a direction 
that payments on. the indebtedness be made directly by the husband. 
Consequently, there is no difference in tax treatment because the wife 
was interposed in the chain of payment in the role of a conduit. 
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Accordingly, it is held that the tax consequence of a decree grant- 
ing periodic payments for support and maintenance of the wife and 
minor child, where there is no specific allocation thereof between the 
wife and child, are not altered by a subsequent decree which merely 
reduces the amount of the future periodic payments. 

The portion of the award which is applied upon the monthly in- 
stallments of principal and interest due upon a note secured by a 
deed of trust, which is a first lien upon the residence owned jointly 
as tenants by the entirety, is neither includible in the wife's gross in- 
come nor deductible by the husband, and the latter is regarded as 
paying any interest on the indebtedness. 

Instlrance, real estate taxes and utilities constitute current ex- 
penses or charges, and that portion of the award received by the wife 
is includible in the wife's gross income and deductible by the husband. 

(Also Section 915, 1. 215 — 1. ) Rev. Rul. 58 — 100 
Two installment payments to be made in 1958 and 1959 by a 

husband to his former wife to cover Federal income tax deficiencies 
attributable to alimony payments, liability for which was assumed 
by him under a written agreement incident to the divorce, constitute 
periodic payments. Such pavments are includible in the gross in- 
come of the wife and are deductible by the husband for the taxable 
years in which the payments are made. 

The above conclusion is euually applicable to the amounts to be 
paid by the husband to the wife representing the additional taxes 
attributable to the amount she will receive to cover her tax 
deficiencies. 

Advice has been requested whether two instalhnent payments 
received by a divorced wife from her former husband to pay Federal 
income tax deficiencies on alimony payments which she did not 
report for income tax purposes and for amounts payable by her for 
taxes by reason of receipt of such installments are includible in the 
gross income of the wife and deductible by the husband. 

Under the terms of a separation agreement, a husband agreed 
to pay his wife, for her own support and maintenance during his 
lifetime and until her death or remarriage, a stipulated sum per year 
in equal monthly payments. The husband further agreed to pay 
all taxes and assessments levied or assessed against the payment on 
account of any law, regulation or act of the United States, it being 
the intent of the parties that the wife would receive without diminu- 
tion the full amount of the payment for her maintenance. The decree 
of divorce, which v as granted the parties, recites that the separation 
agreement is approved and ordered to survive the decree of divorce. 

The stipulated annual amount has been paid by the husband in 
monthly payments but, since the wife did not file Federal income 
tax returns for the years in which such payments were received by 
her, the tax attributable to su«h income was not paicl. AVhen a de- 
terr~nination was made as to the wife's tax liability on such income, 
the husband agreed to pay her the amount thereof in two equal 
installments, one in 1058 and the other in 1959, but not the interest 
due thereon. He also agreed to pay her the amount of income tax 
which she is required to pay by reason of the receipt of the two 
installment payments. 
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It is therefore held that, since the husband was required under 
the settlement agreement to pay, in addition to the stipulated amount, 
all taxes and assessments levied against such amount, the payments 
made by him to meet the amount of Federal income taxes due on the 
periodic payments made subsequent to the divorce decree will be 
made under the written agreement incident to the divorce decree 
and will constitute periodic payments under the provisions of section 
Vl of the Internal Revenue Code of 1954. Accordingly, such pay- 
ments are includible in the wife's gross income. They are also 
deductible under section 215 of the Code by the husband in computing 
his taxable income for the years in which the payments are made. 

It is further held that the payment by the husband to meet the 
additional income taxes attributable to the amounts includible in 
the wife's gross income by reason of the receipt by her of the two 
installments in 1958 and 1959 will constitute periodic payments in- 
cludible in the wife's gross income and deductible by the husband. 

(Also Section 215; 1. 215 — 1. ) Rev. Rul. 58 — 152 

Where a modification of a judgment nisi is predicated on an agree- 
ment in writing providing, among other things, for payments in lieu 
of alimony support, the agreement gives effect to the continuing 
status of the legal obligation of support of the divorced wife. Ac- 
cordingly, such agreement constitutes a written instrument incident 
to the divorce within the meaning of section 71(a) (1) of the Inter- 
nal Revenue Code of 19fi4, and payments made pursuant to the 
agreement, subject to the limitations of section 71(c) of the Code, 
are includible in the wife's gross income and deductible by the 
husband. 

A. dvice has been requested whether payments made to a divorced 
wife pursuant, to the settlement agreement described below are in- 
cludible in the wife's gross income and deductible by the husband. 

In the instant case, the provisions of a judgment nisi which provided 
for support and maintenance for the wife were incorporated in the 
fina decree of divorce by order of the Superior Court of New Jersey. 
In accordance with the terms of a later agreement, entered into follow- 
ing a court-ordered examination of the husband's income and assets, 
the husband agreed to pay to the wife as a flnal property settlement, 
and in lieu of the payments he was ordered to make under the decree of 
divorce, a stipulated sum in equal amounts over a period of 530 ~eeks. 
Under New Jersey law, any judgment for alimony ceases upon remar- 
riage or death of the wife or the death of the husband; however, the 
husband's obligation to make installment payments under the instant 
agreement will survive those contingencies. The court, as requested 
by the taxpayers, amended the judgment nisi to delete the provision 
for the support and maintenance of the wife. 

Section 71 of the Internal Revenue Code of 1954 provides, in part, 
as follows: 

(a) GENERAE RvLE. — 
(1) DEOEEE CF DlvoucE os sEPARATE MAINTENANcE. — If a wife is divorced 

or legally separated from her husband under a decree of divorce or of sepa- 
rate maintenance, the wife's gross income includes periodic payments 
whether or not made at regular intervals) received after such decree in 
discharge of (or attributable to property transferred, in trust or otherwise, 
in discharge of) a legal obligation which, because of the marital or family 



relationship, is imposed on or incurred by the husband under the decree or 
under a written instrument incident to su& h divorce or separation. 

(C) PRINCIPAL SUM PAID IN INSTALLMENT. — 
(1) GENERAL RCLE. — For purposes of subseci. ion (a), installment payments 

dis&. harging a part of an obligation the principal sum of which is, either in 
ternis of money or property, specified in the decree, instrument, or agreeinent 
shall not be treated as periodic payments. 

(g) WHERE PERioD ECR PATMENTs rs MoRE THAN io vzARs. — If, by the terms 
of the decree, instrument, or agreen&ent, the principal sum referred to in 
paragraph (1) is to be paid or n&ay be paid over a period ending more than 
10 vears froni the date of such decree, instrunsent, or agreement, then (not- 
withstanding paragraph (1) ) the installment payments shall be treated as 
periodic payments for purposes of subsection (a), but (in the case of any 
one taxable year of the wife) only to the extent of 10 percent of the principal 
sunL For purposes of the preceding sentence, the part of any principal sum 
which is allocable to a period after the taxable year of the wife in which it 
is received shall be treated as an installment payment for the taxable year 
in ivhich it is received. 

Section 215 of the Code provides that in the case of a husband 
described in section 71 there shall be allo~ed as a deduction amounts 
includible under section 71 in the gross income of the wife, payment 
of v, hich is made in the husband's taxable year. 

In Dorothy B. 8mith v. Commissioner, 192 Fed. (2d) 841, the court 
held that payments made by a husband, under an agreement which 
was not made a part of the decree of divorce, were made in discharge 
of a legal obligation which, because of the marital relationship) w is 
incurred by the husband under a written instrument incident to the 
final decree of divorce. The court referred to the Report of the %Ways 
and Means Committee, House Report Xo. 2888, 77th Cong. 1st Sess. , 
C. B. 1942 — 2, 872, relative to the inclusion of section 22 (k) in the 
Internal Revenue Code of 1M9 (section 71 of the 1954 Code) wherein, 
at page 428 of Cumulative Bulletin 1942 — 2, it is stated that the section 
applies only where the legal obligation being discharged arises out of 
the family or marital relationship in recognition of the general 
obligation to support, which is made specific by the instrument or de- 
cree and has as its purpose the uniform treatment of amounts paid 
in the nature of or in lieu of alimony, regardless of any variance in 
the laws of different States concerning the existence and continuance 
of an obligation to pay alimony. 

Although the payments to be made, under the later agreement here 
under consideration, are not specifically mentioned in the order of the 
court modifying the judgment nisi, cognizance is given to such agree- 
ment in the court order as "an agreement in writing providing inter 
alia for the payment s * * in lieu of all alimony support and main- 
tenance for the plainti8. " Thus, the deletion from the judgment 
nisi of the requirement that the husband make weekly payments for 
the support and maintenance of the wife is predicated on. the agree- 
ment providing for payments in lieu thereof. 

Accordingly, it is held that, where a modification of a judgment 
nisi is predicated on an agreement in writing providing, among otlier 
things, for payments in lieu of alimony support, the agreement gives 
effect to the continuing status of the legal obligation of support of the 
divorced wife and, therefore, constitutes a written instrument in- 
cident to the divorce within the meaning of section 71 (a, ) (1) of the 
Code, and payments made pursuant to the agreement, subject to the 
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limitations of section 71(c) of the Code, are includible in the wife' s 
gross income and deductible by the husband as provided in section 915 
of the Code. 

(Also Section 915; 1. 915 — 1. ) Rev. Rul. 58 — 1M 

The characterization by a state court of payments received by 
a divorced wife as payments for her property rights is not control- 
ling in determining whether, for Federal income tax purposes, such 
payments are periodic payments received under s divorce decree in 
discharge of a legal obligation imposed upon or incurred by the 
husband because of the marital or family relationship. 

Advice has been requested whether the characterization by a state 
court of payments received by a divorced wife as being payments for 
lier property rights precludes the Internal Revenue Service from tax- 
ing them as periodic payments received under a decree of divorce in 
discharge of a legal obligation imposed on the husband because of the 
marital or f amily relationship. 

In 1954, under the terms of a divorce decree obtained in Florida, 
and in accordance with a separation agreement made a part thereof, 
the husband was ordered to pay $300 per month, designated in the 
agreement as "alimony and in full and complete satisfaction of the 
husband's obligation to maintain and support the wife, " to his former 
wife during her lifetime. 

The monthly payments were to continue even though the wife re- 
married. A circuit court in Florida, upon the husband's petition to 
have the decree modified following the former wife's remarriage, re- 
leased him from making any further payments, which it designated 
as "alimony, " to his wife. The Supreme Court of Florida, upon 
appeal by the wife, ordered the payments, specifically adjudged to 
be payments for "property rights" or to represent a "property settle- 
ment, " to be continued. 

Section 71(a) of the Internal Revenue Code of 1954 provides, in 
part, as follows: 

(1) ~ « If a wife is divorced or legally separated from her husband 
under a decree of divorce or of separate maintenance, the wife's gross income 
includes periodic payments (whether or not made at regular intervals) 
received after such decree in discharge of (or attributable to property trans- 
ferred, in trust or otherwise, in discharge of) a legal obligation which, be- 
cause of the marital or family relationship, is imposed on or incurred by the 
husband under the decree or under a written instrument incident to such 
divorce or separation. 

The Tax Court of the U'nited States, in Emtercounty Operutmg Coz- 
pwa60n v. Comnus8zomer, 4 T. C. 55, acquiescence, C. B. 1944, 15, in 
considering whether certain income from the redemption of tax liens 
in the State of New York constituted "interest, " used the following 
language, 

* * ~ The well established rule applying to the interpretation of a Federal 
statute such as is here being considered is stated in Baronet v. Earmel, 2S7 'U, S. 
108, 116 as follows: 

It is the will of Congress which controls, and the expression of its will in 
legislation, in the absence of language evidencing a different purpose, is to 
be interpreted so as to give a uniform application to a nationwide scheme 
of taxation. * ~ * State laiv may control only when the Federal taxing aet, 
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by express language or necessary implication, niaitcs its own operation 
dependent on the State law. 

See also Ly& th v. IIoey, 805 U. S. ISS; and U«i t«f. States v. Pelzer, 312 II, S. 309. 
The Tax Court thus concluded th;ii, in applying a provision of the 

Internal Revenue Code, the Act of Congiess has its own criteria, irre- 
spective of;iny particular characteriaztion by the law of a state. More 
particularly, the District Court of the United States, in IIelen Brou&n, 
Ezeeut&v'x, et al v. United 8tates, 121 Fed. Supp. 106, in allowing the 
husband to deduct certain payments made pursuant to the terms of a 
divorce decree, concluded that tlie i ight to a, deduction for payments 
under sections 22(k) and 23 (u) of the Internal Revenue Code of 1939, 
now sections 71 and 215 ol the 1954 Code, does not depend upon their 
characterization under state law. See Ch«&les CampbeQ v. Commis- 
8ioner, 15 T. C. 355, acquiescence, C. B. 1951 — 1, 1. See also Senate Re- 
port No. 1631, 77th Cong. , C. B. 1942 — 2, 504 at 568, and FI. R. Report 
No. 2333, 77th Cong. , C. B. 1942 — 2, 372 at 427. 

The characteriza~tion by the Supreme Court of. Florida of payments 
made by a divorced husband to his former wife does not control the 
interpretation of the following language used in section 71 of the 
Code: 

* * * periodic payments * * * in discharge of * * "' a legal obligation 
which, because of the marital or family relationship, is imposed on or 
incurred by the husband under the decree or under a written instruinent 
incident to such divorce or separation. 

The Internal Revenue Service may make its own examination in 
each case to determine whether property rights exist in the wife irre- 
spective of any state court characterization. 'A'here the evidence 
failed to support the wife's claim that certain payments received by 
her were in settlement of her property rights, the Tax Court of the 
United States upheld. the Service's contention that such payments 
were periodic payments made to her in discharge of a legal obligation 
to support. Julia Eathan v. Commissioner, 19 T. C. 865. 

In the instant case, since there are no property rights enumerated 
or specified in the separation agreement or in the decree or modified 
decree of which it is naade a part, since there is no recital in any of 
these documents to the e8ect that the wife is giving up any property 
rights, and since the facts do not reveal the existence of any property 
rights in the wife, the monthly payments made to her qualify as pen- 
odic payments in discharge of a legal obligation which, because of the 
marital or family relationship, is imposed upon her husband under the 
decree of divorce or under a written instrument incident to such decree. 
These payments are therefore subject to tax in her hands. 

Accordingly, it is held tha, t a state court decision holding that pay- 
ments made by a husband under a divorce decree constitute a settlement 
of a wife's property rights, rather than alimony, is not binding on the 
Internal Revenue Service. 

Rev. Rul. 58 — 321 (Also Section 214; 1. 214 — 1. ) 
A decree for support of an abandoned wife under section 50-16 

of the General Statues of Xorth Carolina, or under the laws of 
other states having siniilar statutory requirements in the case of 
nonsupport, does not constitute a legal separation within the inean- 
ing of section Il (a) (1) and section 214(c) (3) of the Internal 



Revenue Code of I!)54; it does, however, constitute a decree for 
support under section 71(a) (g) of the Code, and periodic payments 
thereunder are taxable to the wife. 

Advice has been requested whether a decree issued under section 
50 — 16 of the General Statutes of North Carolina, or under the laws 
of other states having similar statutory requirements in the case of 
nonsupport, results in a legal separation of a husband and wife within 
the meaning of section 71(a) (1) and section 214(c) (3) of the Inter- 
nal Revenue Code of 1M4. 

In the instant case, the husband abandoned his wife and child and 
a court order was issued requiring him to make monthly payments to- 
ward their support. 

Section 50 — 16 of the General Statutes of North Carolina, Vol. 2A, 
1057 Cumulative Supplement, provides, in part, as follows: 

50 — 16 Ahmony mithoNt dieorce. — If any husband shall separate himself from 
his wife and fail to provide her and the children of the marriage with the neces- 
sary subsistence according to his means and condition in life, or if he shall be 
a drunkard or spendthrift, or be guilty of any misconduct or acts that would 
be or constitute cause for divorce, either absolute or from bed and board, the 
wife may institute an action in the superior court of the county in which the 
cause of action arose to have a reasonable subsistence allotted and paid or 
secured from the estate or earnings of her husband, * s * 

Section 71(a) (1) of the Code provides that if a wife is divorced or 
legally separated from her husband under a decree of divorce or of 
separate maintenance, the wife's gross income includes periodic pay- 
ments received. after such decree in discharge of a legal obligation 
which is imposed on or incurred by the husband under the decree or 
under a written instrument incident to such divorce or separation. 

Section 71(a) (3) of the Code provides that if a wife is separated 
from her husband, the wife's gross income includes periodic payments 
(whether or not made at regular intervals) received by her from her 
husband under a, decree entered into after March 1, 1954, requiring 
the husband to make the payments for her support or maintenance. 
This section does not apply if the husband and wife make a single 
return jointly. 

Under section 214(a) of the Code, a deduction is allowable for 
expenses paid for the care of certain dependents if such care is for 
the purpose of enabling the taxpayer to be gainfully employed. Sec- 
tion 214(b) (2) of the Code, applicable to working wives, provides 
that in the case of a woman who is married the deduction under sec- 
tion 214(a) of the Code shall not be allowed unless she files a joint 
return with her husband for the taxable year and shall be reduced. 
by the amount (if any) by which the adjusted gross income of the 
taxpayer and her spouse exceeds $4, 500. Section 214(b) (2) shall not 
apply if the taxpaver's husband is incapable of self-support because 
mentally or physically defective. 

Section 214(c) (8) of the Code provides that a woman shall not be 
considered as married if she is legally separated from her spouse 
under a decree of divorce or of separate maintenance at the close of 
the taxable year. 

Section 50 — 16 of the General Statues of North Carolina, supra, pro- 
vides solely for support. It provides a remedy for an abandoned 
wife to obtain support from the estate or earnings of her husband. 
See Lake D. Shore v. P. cV. Shore, 220 N. C. 802, 18 S. K. (2d) 853. 



Two separate remedies are provided. by this section, one for alimony 
without divorce and one for reasonable subsistence and counsel fees, 
pendente lite. See Leola C. Oldham v. Lacy T. Oldham, 225 N. C. 
476, 85 S. E. (2d) 882. 

Decrees issued in eases tried under section 50 — 16 of the North Caro- 
lina, statutes are not decrees of separate maintenance but are decrees 
enforcing the husband's marital duty to support his wife. They are 
issued because of the separation. A decree in such a case is essentially 
a decree for support which, under section 71(a) (8) of the Code, re- 
quires the inclusion in the gross income of the wife of periodic pay- 
ments received by her after August 16, 1954, under such a decree 
entered after March 1, 1954. 

Accordingly, it is held that a decree for support of an abandoned 
wife issued under section 50 — 16 of the General Statutes of North 
Carolina, or under similar laws of other states, does not result in the 
legal separation of a husband and wife within the meaning of section 
71(a) (1) and section 214(c) (8) of the Code. In such case, the wife 
is subject to the provisions of section 71(a) (8) of the Code, requiring 
her to include the periodic payments in her gross income, and to the 
provisions of section 214(b) (2) of the Code, limiting the deduction 
for expenses paid for care of certain dependents. 

SECTION 72. — ANNUITIES; CERTAIN PROCEEDS OF 
ENDOWMENT AND LIFE INSURANCE CONTRACTS 

26 CFR 1. 72 — 2: Application of section. Rev. Rul. 58 — 286 
An alien residing in the United States may include as his invest- 

ment in the coutract for an annuity, under an employees' trust es- 
tablished in a foreign country by a foreign corporation, the araount 
of the employer's coutribution to the trust on his behalf for services 
rendered in a foreign country or in a possession of the United States. 
Where such annuity is a variable payment joint and survivor's an- 
nuity, the expected return multiple for one life and that for two lives 
are combined for the purpose of determining the amount to be ex- 
cluded from gross income by the primary aud survivor annuitants. 
If the services were rendered during a period of the married alien's 
domicile in a foreign country or a possession of the United States 
which is a community property country, the resident wife shall in- 
clude in her gross income her community property share in such pay- 
ments and where the wife is a United States citizen she shall include 
such amounts in her gross income whether or not she is resident in 
the United States. 

Advice has been requested whether the recipients, a resident alien 
husband and his wife, a United States citizen, of a distribution, in the 
form of a joint and survivor's annuity, from an employees' trust es- 
tablished in a foreign country by a foreign corporation, for service 
rendered by the resident alien in countries other than the United 
States, including the Philippine Islands, may include any part of the 
employer's contributions to the trust as their investment in comput- 
ing the consideration paid for the annuity and whether the spouse 
may have a community property interest in any of. the annuity pay- 
ments made to her husband while living. 

In 1021, the taxpayer, a foreign subject, was employed by a foreign 
corporation for service in the Philippine Islands, His service there 
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was contin»ous until 1Ã&1, when he ret»rned to his native country 
and co»tinued his employment until his retirement at the end of 
1955. In the year 1MB, during his employment in the Philippine 
Islands, which is a»d w'as the» a community property country, he 
married a citizen of the United States (not, also a citizen of the 
Philippine Islancls), with whom he continues to live. In 1MO the 
taxpayer and his spouse tool. - up residence in the United States. 

The foreign corporation established a contributory pension plan and 
foreign-situs trust which covered the taxpayer's entire period of 
employment. On January 1, 1056, pursuant to the pension plan, the 
taxpayer began receiving, in foreign currency payable in equal 
monthly amounts, a joi»t~and survivor annuity. By the terms of the 
plan, if his spouse survives him, she will receive for the remainder 
ofher life a survivor's annuity, also in foreign currency, at one-half 
the rate being paid to her husband. The annuity thus is considered 
to be a variable joint and survivor annuity within the meaning of 
sections 1. 72 — 2(b) (8) (i) (b) and 1. 7 5(b) (2) of the Income Tax 
Regulation s. 

Distributions of the character here involved from an employees' 
pension trust are taxable to the distributee in the year in which so 
distributed or made available, under section 72 of the Internal Rev- 
nue Code of 1954 relating to annuities except that section 72(e) (8) 
shall not apply. See section 402(a) (1) and (b) of the Code. Sec- 
tion 72 of the Code provides, in general, that gross income includes 
any amount received as an annuity under an annuity, endowment, or 
life insurance contract. However, section 72(b) of the Code states 
that gross income does not include that part of any amount received 
as an annuity, under such a contract, which bears the same ratio to 
such amount as the investment in the contract bears to the expected 
return under the contract. Section 72(f) of the Code provides that, 
for the purpose of computing (a) the aggregate amount of premiums 
or other consideration paid for the contract, (b) the consideration 
for the contract contributed by the employees, and (c) the aggregate 
premiums or other consideration paid, amounts contributed by the 
employer shall be included, but only to the extent that (1) such 
amounts were includible in the gross income of the employee, or (2) 
if such amounts had been paid directly to the employee at the time 
they were contributed they would not have been includible in the 
gross income of the employee under the law applicable at the time of. 
such contribution. 

In section 72(c) of the Code, the reference to the investment in the 
contract is in the singular, including cases where the expected return 
depends upon the life expectancy of one or more individuals. This 
compels the inference that the investment, in a contract, whether or 
not the contract is for one life, is to be determined as a whole with 
respect to the entire amount of all periodic payments to be made 
thereunder. 

I» the present case, since the taxpayer was a nonresident alien 
during a11 of his e', »ployment by the foreign corporation and during 
his participation in the contributory pension plan, none of the com- 
pensation paid directly to him by his employer with respect to his 
services rendered outs!clc the United States w &s includible in his gross 
i»co»le for I» ederal income tax purposes. By the same token, amounts 



contributed with respect to the same services on his behalf by his 
employer under the pension plan would not have been includible in 
gross income had they been paid directly to him at the time they 
were contributed to the fund under the plan. 

Inasmuch as community property laws prevailed in the Philippine 
Islands throughout the period of the alien's marriage and his em- 
ployment therein and. since a portion of the annuity p~ayable to such 
alien for the remainder of his lifetime is attributable to services 
rendered by him in such islands after the date of and during his 
marriage, his spouse has, for Fecleral income ta. x purposes, a com- 
munity property interest in all annuity payments made to such 
individual. 

In determining the amount to be excluded from gross income as an 
annuity under section 72 of the Code, the investment in a contract, 
such as here involved, should be spread over thc combined life ex- 
pectancy of the taxpa~yer and his wife. For a joint and survivor 
annuity, within the meaning of section 1. 72 — 5(b) (2) of the Income 
Tax Regulations, Table II of section 1. 72 — 9 of the regulations would 
be used to fmd the expected return multiple, but, since the taxpayer's 
payments under the contract are to be twice those of his wife, the 
correct method of computation with an annuity that is variable, within 
the meaning of section 1. 72 — 2(b) (3) (i) (b) of the regulations, in 
accordance with the rule stated in section 1. 72 — 2(b) (3), is to take the 
taxpayer's expected return multiple from Table I of section 1. 72 — 0 
of the regulations, add to it the joint and survivor's multiple deter- 
mined from Table II, and then divide the sum so obtained into the 
investment in the contract. The resultant quotient, divided by 12, 
will be the amount excludable from each monthly payment made to 
the taxpayer's wife after his death, and twice such amount, will be 
the amount excludable from each monthly payment made to the 
taxpayer. 

For an example, assume that the contract, in this case, provides 
for payments of $100 per month for the life of the taxpayer and, 
after his death, payments to his wife of $50 per month for the re- 
mainder of her life. As of the annuity starting date the taxpayer's 
age at his nearest birthday is 70 and that of his wife at her nearest 
birthday is 67. 

Taxpayer's Multiple from Table I (male, age 70) 12. 1 
Joint and Survivor's Multiple from Table II (male age 

70; female age 67) 10. 7 

Combined Expected Return Multiple 81. 8 

Thus, if the investment in the contract, in this example is $14, 810, 
then 31. 8 divicled into $14, 310 gives $450. This quotient, dividecl by 
12, produces $87. 50 which will be the amount excluclable from each 

monthly payment macle to the taxpayer's wife after his death, ancl 

twice such amount, or $75, will be the amount excludable from each 

monthly payment made to the taxpayer. This method of computa- 

tion is analogous to that, employed in example (1) of section 

1. 725(b) (7) of the regulations. 
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The amount paid to the taxpayer, which is not so excludable, is 
includible in his gross income to the extent of his community property 
interest therein. The amount paid. to the taxpayer which is not 
excludable from gross income, to the extent of his wife's community 
property interest therein, will be includible in her gross income, for 
Federal income tax purposes, whether or not she continues to reside 
in the United States. I ikew~ise, a payment made to the wife after 
the taxpayer's death, to the extent not excludable, will be includible 
in her gross income for the year in whicli received, wheth. er or not 
she is resident in the United States. 

The investment in the contract, having been made by the employer 
and the employee taxpayer in foreign currency, must be expressed 
in and should be converted to its equivalent in United States currency 
for purposes of determining the exclusion ratio under section 72 (b) 
of the Code. In making such conversion, the taxpaver is entitled, 
with respect to each individual employee and employer contribution 
to the fund on his behalf, to use the rate of exchange in effect at the 
time such contribution was made to the fund in converting that par- 
ticular contribution to its equivalent in United States currency. If, 
for any reason, such method of conversion is impossible or imprac- 
ticable, e. g. , because the rates of exchange in effect throughout the 
entire period of the taxpayer's participation in the fund are unknown 
and unascertainable, the conversion may be made at the rate of 
exchange in effect on the taxpayer's annuity starting date. 

The amount of each monthly payment received by the taxpayer or 
his wife which is includible in gross income will, in accordance with 
section 1. 79 — 9(b) (8) (i) of the regulations, be considered to be an 
amount not received as an annuity within the meaning of section 
72(e) of the Code and will be wholly includible in gross income. On 
the other hand, if the aggregate of the monthly payments made dur- 
ing a taxable year to either the taxpayer or his wife after the annuity 
starting date, at the rate of exchange then in e8ect, is less in United 
States currency than the total of the amounts excludable from gross 
income under section 72 of the Code during that year, the taxpayer 
may, as stated in section 1. 79 — 4(d) (8) (ii), elect in a succeeding tax- 
able year in which he receives another payment, to redetermine the 
amounts to be received as an annuity during the current and succeed- 
ing taxable years in accorda, nce with the method outlined in that 
section of the regulations. 

Treatment of survivor benefit payments, paid in installments over 
a period of years, pursuant to a noncontributory, unfunded, and 
uninsured plan of an employer. See Rev. Rul. 58 — 153, page 48. 

SECTION 74. — PRIZES AND AWARDS 

96 CFR 1. 74 — 1: Prizes and awards. Rev. Rul. 58 — 89 
The Maria Moors Cabot prize award, including the $1, 000 given to 

the recipient to appear personally, or through a personal representa- 
tive, to receive and accept the prize, is an award made in recognition 
of literary achievements and is excludable from gross income under 
section 74(b) of the Internal Revenue Code of 1%4. 
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Advice has been requested whether amounts received as a, Maria 
Moore Cabot prize award, including $1, 000 given the recipient to 
appear personally or through a, personal representative, in recognition 
of outstanding public service in journalism, are exclud;able from gross 
income under section 74(b) of the Internal Revenue Code of 1954. 

The Maria Moore Cabot prizes, established in 1938, are awards made 
annually by Columbia University to those persons, newspapers, press 
associations, news services or syndicates serving the profession of 
journalism in the Western FIemisphere, ivhich, during a calendar year, 
have performed an international public service in journalism. Public 
service in journalism includes any material published in the news, or 
editorials, or a news policy which promotes mutual public understand- 
ing. Whenever possible the awards are based on exhibits of the mate- 
rial published which reveal that through reporting, exposition, anal- 
ysis, interpretation or friendly criticism, the person, newspaper, press 
association, news service, or syndicate has performed an international 
public service in journalism. 

Each prize consists of a bronze plaque and a gold medal and ribbon. 
In addition to the prize, the recipient receives $1, 000 in order that he, or 
his representative, may appear to receive and accept the award. 

Under the provisions of section 74(a) of the Internal Revenue Code 
of 1054, gross income includes amounts received as prizes or awards. 
However, section 74(b) of the Code excludes from gross income those 
prizes and awards which are primarily in recognition of religious, 
charitable, scientinc, educational, artistic, literary or civic achieve- 
ments, but only if (1) the recipient was selected without any action on 
his pa~rt to enter the contest or proceeding; and. (2) the recipient is 
not required to render substantial future services as a condition to 
receiving the prize or award. 

Accordingly, it is held that a Maria Moors Cabot prize award, includ- 
ing the $1, 000 given to the recipient to appear personally, or through a 
personal representative, to receive and accept the prize is an aivard 
made in recognition of literary achievements and is excludable from 
gross income under section 74(b) of the Code. Compare Revenue 
Ruling 55 — 814, C. B. 1055 — 1, 235, which holds that certain awards, 
administered by the American Chemical Society (including traveling 
expenses to the meeting at which the awards are presented), are ex- 
cludable from the gross income of the recipients. 

(Also Section 8401; 81. 3401(a) — 1. ) Rev. Rul. 58 — 277 

An z-dollar payment presented by a labor union to each of its 
members who complete twenty-five years of service with the iV 
company constitutes an award which is includible in the member's 
gross income. However, the payment does not represent wages 
within the meaning of section 8401 of. the Internal Revenue Code 
of 1954 and is not subject to withholding of Federal income tax. 

Advice has been requested relative to the tax treatment of a, pay- 
ment which a member of a labor union received from the union. The 
labor union presented each of its members who completed t~enty- 
6ve years of service with the 3I company an award of z dollars. 
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Section 74 of the Internal Revenue Code of 1954 provides, in part, 
as follows: 

(a) GKNKRAL Rurz. — Except as provided in subsection (b) anil in section 
117 (relating to scholarships and fellowship grants), gross income includes 
amounts received as prizes and awards. 

(b) Kxczrnor . — Gross income does not include amounts received as prizes 
and awards made priinarily in recognition of religious, charitable, scientific, 
educational, artistic, literary, or civic achievement, * ~ ~. 

Si»ce the award i» the instant case was not made in recognition 
of religious, charitable, scientific, educational, artistic, literary, or 
civic achievement, it does not come within the exceptions provided 
by section 74(b) of the Code, but falls within the general rule pro- 
vided by section 74 and is includible in gross income. See section 
1. 74 — 1 of the Income Tax Regulations. 

Accordingly, it is held that an z-dollar payment presented by a 
labor union to each of its members who complete twenty-five years of 
service with the 3f Company constitutes an award which is includible 
in the member's gross income. However, the payment does not repre- 
sent wages within the meaning of section 8401 of the Code and is not 
subject to withholding of Federal income tax. 

The fair market value of a home received by the taxpayer as a prize 
for taking part in a contest is includible in the gross income of the 
taxpayer for the year in which title to the property is received. See 
Rev. Rul. 58 — 101, page 288. 

26 CFR 1. 74 — 1(a): Inclusion in gross 
income. 

Rev. Rul. 58 — 127 

Where a taxpayer submits an entry in a contest, and wins a 
prize payable to his child, the amount of such prize is includible 
in the taxpayer's gross income for Federal income tax purposes 
under section 74 of the Internal Revenue Code of 19o4. 

Advice has been requested whether the amount of a prize awarded 
under the circumstances described below is includible in the tax- 
payer's gross income. 

During the taxable year, the taxpayer prepared and submitted. a 
winning entry in an essay contest. Pursuant to the terms of such 
contest, the taxpayer received a check payable to his child. The spon- 
sor of the contest designated the prize as a "Scholarship Fund" but 
made no restrictions with respect, to its use. 

Section 74 of the Internal Revenue Code of 1954 provides, in part: 
"(a) GENERAL RULE. — Except as provided in subsection (b) and in section 

117 (relating to scholarships and fellowship grants), gross income includes 
amounts received as prizes and awards. " 

Section 1. 74 — 1 of the Income Tax Regulations, in interpreting the 
provisions of the 1954 Code, provides, in part, that prizes and awards 
includible in the gross income of the recipient include amounts re- 
ceived from participation in contests of all types. 

The basic rule in determining to whom an item of income is tax- 
able is that income is taxable to the one who earns it. In deter- 
mining that income from personal services is taxable to the person 



who earns such income even though he assigns it, to another, the 
Supreme Court of the United States, in JIeltterini7 v. PaIIE E. G. IZorst, 
811 U, S. 112, Ct. D. 1472, C. B. 1040 — 2, 206, stated that "The power 
to clispose of iiicome is the equivalent of ownership of it. The exer- 
cise of that po~er to procure the payment of income to another is 
the enjoyment and hence the realization of the income by him who 
exercises it, " In this regard, it has been held that income cannot 
be split merely by assigning the income itself. See IMea8 v. Guy C. 
Earl, 281 U. S. 111. 

It is not material whether the taxpayer Actually acquired title 
to the prize. The terms of the contest constitute an anticipatory ar- 
rangement to vest income in someone other than the person whose 
services produced it, . Since the right to receive the prize was created 
by the taxpayer by his submission of. a winning entry, the anticipatory 
arrangement to vest the award in his child. does not relieve him of 
his responsibility of accounting for such award in his gross income 
for Federal income tax purposes. 

A. ccordingly, it is held that where a taxpayer submits a winning 
entry in a contest, the terms of which provide that the prize is pay- 
able to his child, the amount of such prize is includible in the tax- 
payer's gross income for Federal income tax purposes under section 
74 of the Code. 

PART IIL — ITEMS SPECIFICALLY ExCLCDED FROM GROSS INCOME 

SECTION 101. — CERTAIN DEATH BENEFITS 
26 CFR 1. 101 — 2: Employees' death benefits. 
(Also Section 72; 1. 72-2, ) 

Rev. Rul. 58 — 1N 

The amount, not in excess of $5, 000, excludable from gross income 
under section 101(b) of the Interval Revenue Code of 1954, as a sur- 
vivor benefit payment, receivable in installments over a period of 
years, pursuant to a noncontributory plan of an employer, shall be 
treated as consideration paid by the employee for purpose of section 
72 of the Code. Where the amount receivable in the erst three years 
is equal to or greater than the amount excludable, the entire amount 
of each installment shall be excluded from gross income until the 
beneiiciary shall have received the total amount so excludable, not 
in excess of $5, 000, after which all amounts received shall be included 
in gross income. 

Rev. Rul. 57 — 482, C. R. 1057 — 2, 92, revoired. 

The Internal Revenue Service has reconsidered its position with re- 
gard. to the $5, 000 exclusion from gross income, provided by section 
101(b) (2) (A) of the Internal Revenue Code of 1954, for amounts 
received by a beneficiary on account of the death of an employee, which 
are received in installments over a period of years pursuant to a non- 
contributory plan of an employer. 

Revenue Ruling 57 — 488, C. B. 1057 — 2, 02, states that thII $5, 000 
exclusion from gross income provided by section 101(b) (2) (A) of the 
Code, for amounts received by a beneficiary on account of the death of 
an employee, may not be prorated over the entire period fcR which 
monthly installments of a death benefit in excess of $5, 000 will be paid; 
but, if such payments represent amounts in which tile employee hacl 



only a forfeitable interest while living, the entire amount of each in- 
stallment shall be excluded from gross income until there has been 
received and excluded an amount not in excess of $5, 000, after which 
all amounts received shall be included in gross incoine. 

Revenue Ruling 57 — 483, supra, was issued in regard to a noncon- 
tributory survivor benefit plan of an employer wherein the beneficiary, 
of a deceased employee participant in the plan, is to receive a total 
survivor benefit payment of $30, 000 payable in equal installments for 
60 months. No portion of the death benefit represents an amount with 
respect to which the employee, immediately prior to his death, 
possessed a nonforfeitable right to receive had he remained alive. 

Section 101(b) (1) of the Code provides that gross income does not 
include amounts received (whether in a single sum or otherwise) by 
the beneficiaries or the estate of. an employee, if such amounts are 
paid by or on behalf of an employer and are paid by reason of the 
death of the employee. Section 101(b) (2) (A) of the Code provides 
that the aggregate amounts excludable from gross income ~~ ith respect 
to the death of an employee shall not exceed $5, 000. Ruder the pro- 
visions of section 101(b) (2) (B) of the Code, the exclusion provided 
in section. 101(b) (1) will not apply to any amounts with respect to 
which a deceased employee possessed, immediately before his death, a. 
nonforfeitable right to receive while living. Since the employee's 
right to receive the death benefit, , in the instant case, was not a "non- 
forfeitable right, " the restriction of section 101(b) (2) (B) against the 
exclusion does not apply to the payment here involved. 

Section 101(b) (2) (D) of the Code provides that, in the case of any 
payments to which section 72 (relating to annuities) applies, the 
amount excludable under section 101(b) shall be determined by refer- 
ence to the value of such amount as of. the day on which the employee 
died, and shall, for the purposes of section 72, be treated as additional 
consideration paid by the employee. In the instant case, the value of 
the payments as of the date of the employee's death, while somewhat 
less than $80, 000, is clearly more than $5, 000. Therefore, the amount 
excludable is $5, 000, and this amount is trea, ted as the consideration 
paid by the employee for the purpose of section 72; and since the 
employee made no other contribution, the total consideration deemed 
paid by the employee is $5, 000. See section 1. 72 — 2 of the Income Tax 
Regulations. 

Section 72(d) of the Code provides, in part, that where part of the 
consideration is contributed by the employer and the aggregate amount 
receivable during the three-year period, beginning with the date an 
amount is first received as an annuity, is equal to or greater than the 
consideration contributed by the employee, then all amounts received 
as an annuity shall be excluded from gross income until there has been 
so excluded an amount equal to the consideration contributed by the 
employee, In the instant case, since the monthly installments of $500 
each, receivable in three years, will exceed $5, 000, section 72(d) ap- 
plies. Therefore, all amounts received should be excluded from gross 
income until $5, 000 has been received and so excluded, after which all 
amounts received shall be included in gross income. If the amount re- 
ceivable in the first three years, as stated above, is less than the consid- 
eration deemed to have been contributed by the employee, the amount 
excludable would be computed under section 72 (b) of the Code, which 



provides that gross income shall not include that part of any amount 
received as an annuity under an annuity, endowment, or life insurance 
contract which bears the same ratio to such amount as the investment in 
the contract bears to the expected return under the contract. 

Accordingly, it is held that where, on account of the death of an 
employee, survivor benefit payments are received in installments over 
a period of years, pursuant to a noncontributory plan of an employer, 
the amount not in excess of $5, 000 excludable from gross income under 
section 101(b) of the Code shall be treated as consideration paid by 
the employee for purposes of section 72 of the Code; also, if the amount 
receivable in three years is equal to or greater than the amount exclud- 
able, the entire amount of each installment shall be excluded from gross 
income until the beneficiary has received the total amount so exclud- 
able, not in excess of $5, 000, after which all amounts received shall be 
included in gross income. Compare Revenue Ruling 55-64, C. B. 
1955 — 1, 228, relating to the comparable exclusion under the 1939 Code. 

Revenue Ruling 57-483, supra, is hereby revoked. 

SECTION 108. — INTEREST ON CERTA. IN GOVERNMENTAL 
OMiIGATIONS 

26 CFR 1. 103 — 1: Interest on obligations 
of a State, Territory, etc. 

Interest on bonds issued under District of Columbia Stad. ium Act 
of 1957. See P. L. 85 — 800, page 626. 

SECTION 104. — COMPENSATION FOR INJURIES OR 
SICKNESS 

26 CFR 1. 104. 1: Compensation for 
injuries or sickness. 

Proceeds from insurance policies for sickness and disability where 
the premiums are paid by the employer. See Rev. Rul. 58 — 90, page 88. 

Rev. Rul. 58 — 43 26 CFR 1. 105-4: Wage continuation plans. 
A member of the Armed Forces on the retired list for reasons 

other than physical disability is not absent from work on account 
of personal injuries or sickness within the meaning of section 10o (d) 
of the Internal Revenue Code of 19o4. No part of the retired pay 
of such a member may be excluded from gross income under the pro- 
visions of that section even though he is sick or injured and hospi- 
talized as a result thereof. 

The provisions of section 402 of the Career Compensation Act of 
1949, 6S, Stat. 802, and chapter 61 of Title 10 of the United States 
Code constitute wage continuation plans for the purpose of section 
1. 106M(a) (8) (i) of the Income Tax Regulations. The disability 
retirement pay received by a member on the retired list pursuant 

SECTION 105. — AMOUNTS RECEIVED UNDKP ACCIDENT 
AND HEALTH PLANS 
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to those provisions, which is in excess of the amount excluded under 
section 104(a) (4) of the Code may be excluded from gross income 
to the extent provided in section 105(d) if received before the mero- 
ber reaches retirement age. Section 105(d) is not applicable to any 
disability retireinent pay received after the member reaches retire- 
ment age. 

In view of sections 1. 105 — 4(a) (3) and 1. 105 — 4(a) (5) of the Income 
Tax Regulations, Revenue Ruling 57 — 76, C. B. 1957 — 1, 66, and the 
decision of the Supreme Court of the United States in United 8tates 
v. Richard W'. Tyler, 105 U. S. 244, the Internal Revenue Service has 
been requested to state its position with respect to tile application of 
section 105(d) of the Internal Revenue Code of 1954 to tile retired 
pay received by (1) military personnel who are under the mandatory 
retirement age of 62 and who are on the retired list for other than 
physical disability incurred in active service and (2) military person- 
nel who are on the retired list for physical disability incurred in active 
service but whose retired pay is not wholly excluded under section 
104(a) (4) of the Code by reason of the limitation in section 402(h) 
of the Career Compensation Act of 1949, 63 Stat. 802, 37 U. S. C. 272. 

Subject to certain limitations, section 105(d) of the Code excludes 
from gross income amounts received by an employee pursuant to 
the provisions of a wage continuation plan if such amounts constitute 
wages or payments in lieu of wages for a period during which the 
employee is absent from work on account of personal injuries or 
sickness. 

Section 1. 105 — 4(a) of the Income Tax Regulations provides, in part, 
as follows: 

(3) (i). Section 105(d) applies only to amounts attributable to periods during 
which the employee would be at work were it not for a personal injury or sick- 
ness. Thus, an employee is not absent from work if he is not expected to work 
because, for example, he has reached retirement age. If a plan provides that 
an employee, who is absent from work on account of a personal injury or sicl-- 
ness, will receive a disability pension as long as he is disabled, section 105(d) is 
applicable to any payments which such an employee receives under this plan be- 
fore he reaches retirement age, but section 105(d) does not apply to the pay- 
ments which such an employee receives after he reaches retirement age. 

fc 

(5). For the purpose of section 105(d), whether an employee is absent from 
work depends upon all the circumstances. * * * A member of the Armed Forces, 
who on a particular day has no assigned duties but to stand ready for duty, is 
absent from work if he is unable to answer any duty call that may be made 
upon him. * * *. 

Revenue Ruling 57 — 76, supra, at page 11, states, in part as follows: 
It is held that, for the purpose of excluding an employee's disability pension 

from gross income pursuant to section 1. 105 — 4(a) (g) (i) of the Income Tax 
Regulations, 'retirement age' will be deemed to be 

(1) The lowest age specified in the appropriate written ~ * * plan at 
which the employee, had he not been disabled and had he continued in such 
employjnent, xvould have had the right to retire without the consent of the 
employer and receive retirement benefits based on service to date of re- 
tirement computed at the full rate set forth in the plan, i. e. , without actuarial 
or similar reduction because of retiremeni, before some later speeified 
noe 6 

Section 402 of the Career Compensation Act of 1949, supra, provides 
for (1) the retirement of a member of the uniformed services found to 
be unfit to perform the duties of his once, rank, grade, or rating, by 



reason of physical disability, , »d (2) the payment of disability retire- 
ment pay to such member. The retirecl pay of such members is com- 
puted on the basis of years of active service or percentage of physical 
disability at the member's election. I. T. 4017, C. B. 1050 — 2, 12, which 
i~ as amplified by Revenue Rulin«55 — 88, C. IE. 1955 — 1, 241, provicles 
that the disability retirement pay, received by inenibers of the "uni- 
fornied services, " who retire under section 402(f) of the Career Com- 
pensation Act, with an an active service disability of less than 80 
percent and v ho elect uncler section 402(d) of such Act to have their 
disability retirement pay computed on tlie basis of years of active 
service, is excludable from gross income under section 22(b) (5) of the 
Internal Revenue Code of 1MO to the extent tliat such pay does not 
exceed the amount to v'hich they would have been entitled had it been 
computed on the basis of percentage of disability; that any excess 
constitutes taxable income to the recipients. 

Section 402 of the Career Compensation Act of 1O40, supra, was re- 
pealecl by the Act of August 10, 1956, Public Law 1028, 84th Cong. , 
70A Stat. 1, enacted as "Title 10 of tlie United States Code, " except 
witli respect to the rights tliat matured before the eR'ective date of the 
A. ct, 70A. Stat. 641, 680. However, similar retirement provisions are 
contained in cliapter 61 of Title 10, of the United States Code, 70A 
Stat. Ol. 

Chapter 61 of Title 10, 8upra, provides that, under specific circum- 
stances, the Secretary concernecl may retire a, rriember upon a determi- 
nation that the member is unfit to perform the duties of liis ofiice, grade, 
rank or rating because of physical disability. Sections 1201 and 1204 
of Title 10, supra. It also provides tliat if a member would otherwise 
qualify for such retirement except for the fact that his disability is not 
determined to be of a permanent nature, the Secretary shall place the 
member's name on the temporary disability retired list if he cletermines 
that the disability may be of a permaiient nature. Sections 1202 and 
1205 of Title 10, 8upra. Each member ~~ hose name is on the temporary 
disability retired list is requirecl to have a physical examination at 
least once every 18 months to determine whether there has been a 
change in the disability'. If it is determined that the member is physi- 
cally fit to perform the duties of his ofiice, grade, rank, and rating, he 
shall, with his consent, be recalled to active duty abend reappoi»ted or re- 
enlistecl. If he does not consent to such action, his status on the tempo- 
rary disability retired list and his disability retired pay shall be 
terminated. If his name is not sooner removed from the temporary 
clisability retired list, a final determination shall be made with respect 
to the member's physical condition upon the expiration of five years 
and he shall be retired or separated, depencling on the circunistances. 
Sections 1210 anil 1211 of Title 10, s:v pra. 

The retired pay of members retired uncler chapter 61 of Title 10, 
8upra, is computed on the basis of years of active service or percentage 
of physical disability, at the member's election. The portion of tlie 
retired pay computed on the basis of years of service which exceecls the 
retired pay the meniber woulcl receive if it were computed on the basis 
of percentage of disability is»ot consiclered a pension, annuity, or 
similar allowance for personal injury or sickness resulting from active 
service in the Armed Forces within the meani»«of section 101(a) (4) 
of the Internal Revenue Cocle of 1054. Section 1408 of Title 10, anpra. 
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Retirement of members of the Armed Forces, including the Army, 
the Nurses' Corps, the Navy and the Air Force, for reasons other than 
physical disability is provided for in chaptei s 68, 65, 865, 667, 571, 576, 
865 and 867 of Title 10, supra. (For purposes of this ruling, provi- 
sions relating to Navy personnel are cited. however, the conclusions 
stated herein are applicable with respect to members of other branches 
of the Armed Forces under similar circumstances. ) 

Chapters 571 and 573 of Title 10, supra, contain the conditions under 
which oflicers and members of the Navy may be retired prior to the 
mandatory retirement age and the basis of the compensation that will 
be received under various circumstances. Chapter 575 of Title 10, 
supra, contains the following provisions relating to recall to active 
duty: 

In time of war or national emergency declared by the President, the 
Secretary of the Navy may order any retired oflicer of the Regular 
Navy to active duty at sea or on shore. A. t any other time the Secre- 
tary may order such retired oflicer to active duty at sea or on shore 
only with his consent. Section 6481, Title 10, supra. 

In time of war or national emergency the Secretary of the Navy may 
order to active duty any retired enlisted member of the Regular Navy. 
Section 6382, Title 10, supra. 

To qualify for the exclusion under section 105(d) of the Code, the 
amounts received by an employee must be for "a period of absence 
from work" and the absence must be "on account of personal injuries 
or sickness. " 

As a result of the special employer-employee relationship between 
the United States Government and the Service member, he retains a 
certain measure of that relationship even when retired. In the Tyler 
case, supra, the Supreme Court held that retired oflicers are in the 
military service of the United States in the sense that they are entitled 
to what is known as "longevity pay. " While such proposition is con- 
ceded, it has no bearing upon the question whether the retired Service 
member is "at work" within the meaning of section 105 (d) of the Code 
while on the retired list. 

The retired Service member may be recalled to duty but until such 
time no service can be required of him. The mere fact that he is sub- 
ject to the remote contingency of being thus employed cannot be 
regarded as "work" within the purview of section 105 (d) of the Code. 
By very definition, the retired member is no longer working. A mem- 
ber of the Armed Forces on the retired list is absent from work but, 
unless the absence is on account of personal injui ies or sickness, section 
10, i (d) does not apply. 

Accordingly, it is held that a member of the Armed Forces on the 
retired list for reasons other than physical disability is not absent from 
work on account o'f personal injuries or sickness within the meaning 
of section 105(d) of the Code. No part of the retired pay of such a 
member may be excluded from gross income under the provisions of 
that section, even though he is sick or injured and hospitalized as a 
result thereof. 

Tlie provisions of section 40o of the Career Compensation Act of 
1949, supra, and Chapter 61 of. Title 10 of the United States Code 
constitute wage continuation plans for the purpose of section 
1. 105-4(a) (8) (i) of the Income Tax Regulations. The disability 
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retirement pay received by a member on the retired list pursuant to 
those provisions which is in excess of the amount excluded under 
section 104(a) (4) of the Code may be excluded from gross income 
to the extent provided in section 105 (d) of the Code if received before 
the member reaches retirement age. Section 105(d) is not applicable 
to any disability retireinent pay received after the member reaches 
retirement age. 

Rev. Rul. 58 — 91 
Provisions of a state statute, or of bylaws and regulations of a 

board of education, authorizing payments in lieu of wages to a 
teacher on sabbatical leave for the restoration of health constitute 
a wage continuation plan. The amounts received under such a plan 
for a period during which the teacher is, in fact, incapacitated on 
account of personal injuries or sickness may be excluded from 
gross income, subject to other limitations of section 105(d) of the 
Internal Revenue Code of 1054, providing such periods are not in- 
cluded within his normal summer, Christmas, Easter or other vaca- 
tion period. 

Advice is requested whether amounts which a public school teacher 
receives while on sabbatical leave for the purpose of rest and recupera- 
tion may be excluded from gross income under s ction 105(d) of the 
Internal Revenue Code of 1954. 

In the instant case, the bylaws and regulations of a board of edu- 
cation provide that sabbatical leave for the restoration of health may 
be granted to teachers who meet certain conditions. AVhile on such 
leave, the teacher is paid wages at a reduced rate. Sabbatical leave 
for the restoration of health is granted (when other requirements 
are met) upon the application of the teacher, submission of a medical 
report by his physician, approval of the school medical director, and 
the approval of the associate superintendent in charge of personnel. 
A person on sabbatical leave for the restoration of health may not 
resume his duties, prior to the expiration of the sabbatical leave, with- 
out the approval of the superintendent of schools, nor may he engage 
in any gainful occupation or in study for another trade or profession. 

Under the provisions of section 105(d) of the Code, wages or pay- 
ments in lieu of wages received by an employee pursu~ant to the pro- 
visions of a wage continuation plan for a period during which the 
employee is absent from work on account of personal injuries or 
sickness are excludable from gross income subject to the following 
limitations: (1) the exclusion does not apply to the extent that the 
amounts received exceecl a weekly rate of $100; and (2) if the absence 
is due to sickness (as distinguished from injury), the exclusion does 
not apply to amounts attributable to the erst seven calendar days 
of the period of absence unless the employee is hospitalized on account 
of sickness for at least one day during the period of absence. 

Section 1. 105 — 4(a) (2) (i) of the Income Tax Regulations provides 
that, section 105 (d) of the Code is applicable only if the wages or pay- 
ments in lieu of wages are paid pursuant to a wage continuation plan; 
that the term "wage continuation plan" means an accident or health 
plan under which wages, or payments in lieu of wages, are paid to 
an employee for a period during which he is absent from work on 
account of personal injury or sickness; and that such term includes 
a, plan under which wages are paid to an employee who is absent, from 
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work on account of personal injury or sickness, even though the plan 
also provides that wages may be paid to an employee who is absent 
from work for reasons other than a personal injury or sickness. 

Section 1. 105 — 4(a) (3) of the Income Tax Regulations provides that 
section 105(d) of the Code applies only to amounts attributable to 
periods during wliich the employee would be at work were it not for a 
personal injury or sickness and that a teacher, who becomes sick during 
the summer or other vacation period when he is not expected to teach, 
is not entitled to any exclusion under section 105(d) of the Code 
for the summer or vication period. See also Rev. Rul. 57 — 360, 
C. B. 1957 — 2, 97. 

In accordance with section 1. 105 — 4(a) (4) of the Income Tax Regu- 
lations, a period of absence from work shall commence the moment the 
employee first becomes absent from work and shall end the moment 
the employee first returns to work, However, the exclusion provided 
under section 105(d) of the Code is applicable only to payments at- 
tributable to a period of. absence from work which is due to a personal 
injury or sickness and to payments attributable to a period when the 
employee would have been at work but for such personal injury or 
sickness. 

Accordingly, it is held that provisions of a state statute, or of bylaws 
and regulations of a board of education, authorizing payments in lieu 
of wages to a teacher on sabbatical leave for the restoration of health 
constitute a wage continuation plan. The amounts received under 
such plan for periods during which the teacher is, in f act, incapacitated 
on account of personal injuries or sickness may be excluded from gross 
income, subject to other limitations of section 105(d) of the Code, 
providing such periods are not included within his normal summer, 
Christmas, Easter, or other vacation period. 

Rev. Rul. 58 — 163 
Where it is established that an employee received wages for stated 

periods of absence from work under an accident or health plan 
of his employer and can substantiate that such absences, including 
absences for part of a day at various intervals, were, in fact, directly 
due to a personal injury sustained by him, he may exclude such 
wages from gross income to the extent that they do not exceed a 
weekly rate of $100. This rule does not apply to intermittent periods 
of absence from work (without hospitalization) on account of sick- 
ness, in view of the seven-day limitation. 

Advice has been requested whether a taxpayer, who, after returning 
to work following a personal injury, was required to be absent for 
two or three hours eacli day at various intervals for medical treatments 
directly necessitated by the injury, may exclude from his gross income 
the part-time pay which he receives. 

Under the provisions of section 105(d) of the Internal Revenue 
Code of 1954, gross income does not include amounts received by an 
employee under an accident or health plan financed by his employer 
(either by contributions of the employer which were not includible in 
the gross income of the employee or by direct payment to the employee) 
if they constitute ~ages or payments in lieu of wages for a period 
during which the employee is absent from work on account of personal 
injuries or sickness. Two limitations are provided in section 105(d) 



of the Code, namely, (1) the exclusion does not apply to the extent 
that the wages rece&ved exceed a weekly rate of $100, and (2) if the 
absence is due to sickness, as distinguished from injury, the exclusion 
does not apply to amounts attributable to the first seven calendar days 
in the period of absence unless the employee is hospitalized on account 
of sickness for at least one day during such period. The seven-cal- 
endar-day waiting' period does not apply if the absence from work is 
due to a personal injury. 

Whether an absence from work is on account of personal injury 
is a question of fact to be established by the employee. 

Accordingly, it is held that where, it is established that an employee 
received wages for stated periods of absence from work under an 
accident or health plan of his employer and can substantiate that such 
absences, including absences for part of a clay at various intervals, 
were, in fact, directly due to a personal injury sustained by him, 
he may exclude such wages from gross income to the extent tlrat they 
do not exceed a weekly rate of $100. This rule does not apply to 
intermittent periods of absence from work (without hospitalization) 
on account of sickness, in view of the seven-day limitation, as to which 
see section 1. 105 — 4(c) of the Income Tax Regulations. 

Rev. Rul. 58 — 178 
Section 105(d) of the Internal Revenue Code of 1954 is not 

applicable to lump-sum payments received by a Federal Govern- 
ment employee for accumulated and current accrued annual or 
vacation leave when such individual resigns or retires and receives 
a disability annuity before reaching the normal age of retirement. 
The lump-sum payment so received by such employee must be in- 
cluded in gross income. 

The provisions of Revenue Ruling 55 — 85, C. B. 1955 — 1, 15, and 
section 1. 105-4(a) (3) (ii) of the Income Tax Regulations, relative 
to absence from work because of personal injuries or sickness, are 
distinguished. 

Advice has been requested relative to (1) whether section 105(d) 
of the Internal Revenue Code of 1054 applies to lump-sum payments 
received by a Federal employee for accumulated and current accrued 
annual or vacation leave upon resignation or retirement for disability 
before the normal age of retirement, and (2) whether Revenue 
Ruling 55 — 85, C. B. 1055 — 1, 15, relative to absence from work because 
of personal injuries or sickness, is contrary to section 1. 105 — 4(a) (3) 
(ii) of the Income Tax Regulations. 

In the instant case, a civil service employee was hospitalized on 
account of sickness. He was unable to return to work and was retired 
on account of disability before the normal age of retirement, . His 
disability retirement benefits are received under the Civil Service 
Retirement A. ct of May 29, 1980, 46 Stat. 460, 5 U. S. C. 601. 

With respect to the lump-sun' payment for accumulated and ac- 
crued annual leave, section 1 of the Act of December 21, 1044, Public 
Law 525, 78th Cong. , 58 Stat. 845, as amendecl by section 4 (a) of 
the A. ct of July 2, 10M, Public Law 102, 83rd Cong. , 67 Stat. 167, 
5 U. S. C. 61 (b), provide~s, in pertinent part, as follows: 

Whenever any civilian officer or employee of the Federal Government * ~ " is 
separated from the service ' " * he shall be paid coml&ensation in a lump sum 
for all accumulated and current accrued annual or vacation leave to v;hich he is 
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entitled under existing law. Such lump-sum payment shall equal the compensa- 
tion tha, t such oflicer or employee would have received had he remained in 
the service until the expiration of the period of such annual or vacation 
leave " ~ ~. If such officer or employee is rcemployed ~ ~ * in the Federal 
Service ~ * ". prior to the expiration of the period covered by such leave pay- 
ment, he shall refund to the employing agency an amount equal to the com- 
pensation covering the period between the date of reemployment and the expira- 
tion of such leave period. " ~ ~. The lump-sum payment herein authorized shall 
not be regarded, except for purposes of taxation, as salary or compensation and 
shall not be subject to retirement deductions. 

Subject to certain limitations, section 105(d) of the Code excludes 
from gross income a, mounts received by an employee pursuant, to the 
provisions of a wage continuation plan if such amounts constitute 
ivages or payments in lieu of wages for a period during which the em- 
ployee is absent from work on account of personal injuries or sickness. 

Section 105(d) of the Code is applicable only if the wages or 
payments in lieu of wages are paid pursuant to a wage continuation 
plan. The term "wage continuation plan" means an accident or 
health plan under which wages, or payments in lieu of wages, are 
paid to an employee for a period during which he is absent from work 
on account of a personal injury or sickness. In general, an accident 
or health plan is an arrangement for the payment of amounts to 
employees in the event of personal injuries or sickness. 

The statute under ivhich the lum-sum payment for accumulated and 
current accrued annual leave is made is an arrangement for compen- 
sating an employee who is separated from the service for the annual 
leave which he has previously earned but has not, taken. It is not an 
arrangement for the payment of amounts to an employee in the event 
of personal injuries or sickness and, therefore, it is not a wage con- 
tinuation plan for purposes of section 105 (d) of the Code. 

Accordingly, it is held that section 105(d) of the Code is not ap- 
plicable to lump-sum payments received bv a I&'ederal Government 
employee for accumulated and current accrued annual or vacation 
leave when such individual resigns or retires and receives a disability 
annuity before reaching the normal age of retirement. The lump 
sum payment so received by such employee must be included in gross 
income. 

Revenue Ruling 55 — 85, 8upru, provides, in part, as follows: 
* * " If the absence is, in fact, due to personal injury or illness, the manner 

in which the absence is reiiected in the records of the employing agency will not 
be determinative of the right of the employee to the benefit of the exclusion 
under such section. 

Section 1. 105 — 4(a) (8) (ii) of the Income Ta, x Regulations provides, 
in part, , as follows: 

(ii) Similarly, an employee who incurs a personal injury or sickness during 
his paid vacation is not allowed to exclude under section 105 (d) any of the 
vacation pay v hich he receives, since he is not absent from work on account 
of the personal injury or sickness. " "' * However, if an employee who would 
otherwise be at work during a particular period is absent from work and his 
absence is in fact due to a personal injury or sickness, a payment which he re- 
ceives for such period under a wage continuation plan is subject to section 
105(d). 

Section 1. 105 — 4(a) (8) (ii) of the regulations deals with' the situa- 
tion wherein an employee is on a vacation and becomes ill. In such 
case, the employee is riot in fact absent from work on account of 



sickness since, in any event, he ivould not have been at work during 
that period. 

Section 1. 105 — 4(a) (6) (ii) of the regulations and the quoted sen- 
tence from Revenue Ruling 55 — 85, 8upt"a, deal with two entirely dif- 
ferent situations. In the former, the etnployee is not in fact, absent 
from work on account of. personal injury or sickness; in the latter, 
the employee is in fact absent on account of personal injury or sick- 
ness. Section 1. 105 — 4(a) (8) (ii) is concerned with the cause of ab- 
sence; the quoted sentence from Revenue Ruling 55 — 85, 8upra, is 
concerned with the method or source of the payment where an em- 
ployee is in fact absent from work on account of personal injury or 
sickness. There is no inconsistency since they deal with separate 
aspects of the same problem. See also Rev. Rul. 57 — 684, C. B. 
1057 — 2, 100. 

SECTION 106. — CONTRIBUTIONS BY EMPI OYER TO 
ACCIDENT AND HEALTH PLANS 

96 CFR 1. 106 — 1: Contributions by employer 
to accident and health plans, 

Payment by employer of premiums on insurance policies covering 
sickness and disability of certain employees. See Rev. Rul. 58 — 90, 
page 88. 

SFCTION 107. — RENTAL VALUE OF PARSONAGES 

96 CFR 1. 107 — 1: Rental value of Rev. Rul. 58 — 921 
parsonages. 

'iyhere the duties performed by an individual at a community 
center and temple constitute the conduct of religious worship or the 
ministration of sacerdotal functions according to the tenei. s and 
practices of the Jewish faith and such individual has been ordained 
and may perform the duties ordinarily performed by a rabbi, such 
individual qualities as a "minister of the gospel" within the meanin ' 
of section 107 of the Internal Revenue Code of 1954. 

Advice has been requested whether an individual who has the quali- 
fications described below will qualify as a "minister of the gospel" 
within the meaning of section 107 of the Internal Revenue Code of 
1054. 

A certain individual is employed by a Jewish Community Center 
and Temple. In order to fill the post, he was required to complete 
post graduate religious study. He attended various theological in- 
stitutions for the required time and was ordained by a theological 
seminary. 

His duties are ordinarily, as in other synagogues, the religious duties 
performed by a rabbi, They include the preparation and delivery of 
religious sermons and the conduct of weekly and festival services for 
children sixteen years old and younger. Other duties consist of the 
religious training of youths to enable them to conduct services, the 
supervision of the three-year training period required for Bar 
Mitzvah, and the confirmation ceremonies of young people aged thir- 
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teen and sixteen, respectively. The remaining portion of his time is 
occupied with coordmating conferences with and otherwise assisting 
the rabbi in the performa~nce of his work, as well as assuming some 
administrative responsibilities at the Center. 

Section 107 of the Code provides that, in the case of a minister 
of the gospel, gross income does not include the rental value of a home 
furnished to him as part of his compensation or the rental allowance 
paid to him as part of his compensation to the extent used by him to 
rent or provide a home. 

In order to qualify for the exclusion under section 107 of the Code, 
the home or the rental allowance must be provided as remuneration 
for services which are ordinarily the duties of a minister of the gospel. 
Such services may include the performance of sacerdotal functions, 
the conduct of religious worship, the administration and maintenance 
of religious organizations and their integral agencies, and the per- 
formance of teaching and administrative duties at the theological 
seminaries. 

What constitutes the conduct of religious worship depends on the 
tenets and practices of a particular religious body constituting a church 
or church denomination. 

As the duties here performed constitute the conduct of religious 
worship or the ministration of sacerdotal functions according to the 
tenets and practices of the Jewish faith and as the individtlal here 
considered has been ordained ancl does perform religious duties 
ordinarily performed by a rabbi, the individual is for the purpose 
of section 107 of the Code a minister of the gospel. 

Accordingly, it is held that, where the duties performed by an in- 
dividual at a community center and temple constitute the conduct of 
religious worship or the ministration of sacerdotal functions according 
to the tenets and practices of the Jewish faith and such individual has 
been ordained and does perform the duties ordinarily performed by a 
rabbi, such individual qualifies as a "minister of the gospel" within 
the meaning of section 107 of the Code. 

SECTION 117. — SCHOI. ARSHIPS AND FELLOWSHIP 
GRANTS 

26 CFR 1. 117 — 1: Exclusion of amounts received Rev. Rul. 58 — 222 
as a scholarship or fellowship grant. 

The amount received from a college by a me&aber of its teaching 
staff (on sabbatical leave) while engaged in research in his par- 
ticular f&eld of interest does not constitute a scholarship or fellow- 
ship grant within the meaning of section 117 of the Internal Revenue 
Code of 1054. The amount so received is includible in the member's 
gross income as con&pensation. 

The an&ount received by such men&her from a private (tax-exempt) 
foundation while engaged in such research is cx'cludable fro&n his 
gross income as a scholarship or fellov ship grant to the extent 
provided by section 117 of the Code. Any amount received by him 
which is spec fically designated to cover expenses for travel (in- 
cluding n&eals an&i lo&lging &vhile traveling an&1 an allowance for 
travel of his family), research, clerical help, or e&luipn&ent incident 
to the scholarship o& fellowship grant, is cxclu&lable from gross 
incon&e to the exter&t that it is used for such purposes. Any un- 



expen&le&l portion of the amount received for such expenses is 
inclu&lihle in his gross income. 

Ada ice has been requested whether a taxpayer on sabbatical leave 
fl'oin a, college where he is employ» d may exclude f rom I&'ederal income 
tax the amount which he l eceived from such college for use in research 
in the field of psychology and an amount received from a private 
foundation for the same use, as well as an. amount allowed by the 
latter organization for travel expenses. 

A member of the teaching staR of a college, who was on sabbatical 
leave, was awarded +'&, 000 by such college to enable him to work out 
some theoretical ideas in psy& bolo&'y at a university within the United 
~. tates, with an instructor who had a mutual interest. IIis activities 
were devoted to theoretical thinl»ing and writing, and he had no 
teaching or administrative duties at the university. The college is 
not obligated to pav a staR member on leave; however, if the president 
of the college considers that a staR member has important theoretical 
or research problems on. which to worl», the college may award some 
financial support. The college exercised no control over the taxpayer's 
activities, and he was not obligated to make any reports or render any 
services to it. 

The taxpayer also received from a private foundation, an educa- 
tional and research organization exempt under section 501 (c) (8) 
of the Internal Reventle Code of 1054, a sum equivalent to the re- 
mainder of his normal yearly income, plus $500 to cover the travel 
expenses of the taxpayer and his family from their home to the 
university. 

Section 11& (a) of the Code, relating to scholarships and fellowship 
grants, provides that, subject to certain conditions and limitations, 
amounts received under such grants are excludable from gross income. 
The exclusion extends to the value of contributed services and accom- 
modations (such as room, board and laundry) which are received as 
part of the scholarship or fe116wship grant. The exclusion also 
applies to amounts received to cover incidental expenses for travel, 
research, clerical help, or equipment incident to the scholarship or 
fellowship to the extent that they are expended by the recipient for 
these purposes. 

If an individual is not a candidate for a degree, section 117(b) (2) 
of the Code provides, in part, that amounts received under such grants 
are exempt from taxation if "The grantor of the scholarship or fellow- 
ship grant is an organization described in section 501(c) (8) which is 
exempt from tax under section 501(a) * * *. " The exclusion is 
limited to an amount equal to $oo00 times the number of months for 
which the recipient received amounts under the scholarship or fellow- 
ship grant during such taxable year. No exclusion is allowable for 
a period of more than M months, whether or not consecutive. 

In the instant case, the amount which the member of the staR 
received from the college where he is employed constitutes compensa. — 

tion for services rendered and is includible in his gross income by 
reason of the employer-employee relationship existing between him 
and the college. Accordingly, it is held that the amount received 
from the college by a, member of its teaching staR (on sabbatical 
leave) while engaged in research in his particular field of interest 



does not constitute a scholarship or f ellowship grant within the 
meaning of section 117 of the Code. 

The amount received by such member from the private foundation 
while he was engaged in such research is excludable from his gross 
income as a scholarship or fellowship grant to the extent provided 
by section 117 of the Code. Any amount received by him v'hich is 
specifically designated to cover expenses for travel (including meals 
and lodging while traveling and an allowance for travel of his 
family), research, clerical help, or equipment incident to the scholar- 
ship or fellowship grant, is excludable from gross income to the extent 
that it is used for such purposes. Any unexpended portion of the 
amount received for such expenses is includible in his gross income. 

96 CFR 1. 117 — 9: Limitations. 
(Also Section 8409. ) 

Rev. Rul. 58 — 76 

Grants desi nated "Research Fellowship, " awarded by the aer- 
ican Heart Association, Inc. , to aid specified individuals in the 
pursuit of a course of study preparatory to a career in cardio- 
vascular research, are excludable from the gross incoine of the 
recipient in the manner and to the extent provided under section 
117 of the Internal Revenue Code of 1M4. Further, such amounts 
do not constitute wages subject to income tax withholding under 
section 8402 of the Code. 

Advice has been requested as to the applicability of sections 117 
and 3409 of the Internal Revenue Code of 1954 to amounts received 
under the circumstances described below. 

The American Heart Association, Inc. , an exempt organization for 
Federal income tax purposes, maintains a program under which it 
awards grants to individuals interested in furthering their training 
in the field of cardiovascular research. The recipients of such grants 
select the institutions at which their program of study leading to pro- 
ficiency in the technique of research will be conducted, subject to the 
approval of. the grantor. The subject, to be investigated must also be 
approved by the grantor prior to the award of the fellowship. The 
recipient must devote liis full time to his work and is not allowed to 
perform a, ny duties for the institution where he is in training. Each 
recipient of a grant is required to file an annual report of his work 
with the grantor and is encouraged to publish results of his work 
through normal scientific channels. However, any publication will 
bear the statement, c This work was done during the tenure of a Re- 
search Fellowship of the American Heart Association. " The grant, 
designated "Research Fellowship" in the instant, case, is to be dis- 
tinguished from other fellowships or grants awarded by the associa- 
tion under other titles. 

Section 117(a) of the Code provides that amounts received by an 
individual under a scholarship or fellowship grant are excludable 
from gross income, with certain limitations. The limitations appli- 
cable to individuals who are not candidates for degrees are contained 
in subsection (b), which provides, in part, as follows: 

(b) LIMITATIONS. — 
(2) INDIvIDUALB WIIo ARE NGT OANDIDATEs FQR DEGREEs. — In the ease of an 

individual who is not a candidate for a degree * * *, subsection (a) shall 
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apply only if the condition in subparagraph (A is satisfied and then only 
Ivithin the liInitations provided in subparagraph (B). 

( I) CoNDITIoNs Foa KXOLUsIDN. — The grantor of the scholarship or 
fellowship grant is an organization described in section 501(c) (8) 
Ivhich is exempt from tax under section 501(a) 

(B) EXTENT oF EXOLUsIDN. — The amount of the scholarship or fellow- 
ship grant excluded under subsection (a) (1) in any taxable year shall 
be limited to an amount equal to $800 times the number of months for 
Ivhich the recipient received amounts under the scholarship or fellow- 
ship grant during such taxable year, except no exclusion shall be 
allosved under subsection (a) after the recipient has been entitled to 
exclude under this section for a period of 86 months (whether or not 
consecutive) amounts received as a scholarship or fellowship grant 
Ivhile not a candidate for a degree * ~ ". 

Section 1. 117 — 1 of the Income Tax Regulations provides that to the 
extent that a fellowship grant exceeds the limitations of section 117(b) 
of the Code, it is includible in the gross income of the recipient. The 
application of this section of the regulations may be illustrated b'y the 
f ollowing example: 

A, an individual who files his income tax return on the calendar year basis, 
is awarded a fellowship grant to commence January 1 of the taxable year to 
cover a period of three years with an annual stipend of $4800 payable at a rate 
of. $400 each month. Under the limitations of section 117 of the Code, 8, may 
exclude from his gross income for each of the three taxable years $8600 ($800X 
12) and must include in his gross income for each taxable year $1200 ($4800 
Ininus $8600). At the end of the third year the exclusion benefit of the re- 
cipient will be exhausted as provided under section 117(b) (2) of the Code. 

Section 1. 117-4 of the regulations provides, in part, that amounts 
paid under a research grant, which represent compensation for 
grantor supervised services or where such research is primarily for 
the benefit of the grantor, are not items considered as fellowship 
grants. However, the fact that the recipient must furnish progress 
reports to the grantor or that the research may be of some benefit to 
the grantor shall not, of itself, be considered to destroy the essential 
character of such amount as a fellowship grant. See Rev. Rul. 56-419, 
C. B. 1956 — 9, 112. 

The facts in the instant case indicate that the grant recipient may 
choose the institution in which he will study and the project to be 
investigated, subject to the approval of the grantor. The grantor, 
though it requires annual progress reports from grant recipients, 
awards such research fellowships for the primary purpose of enabl- 
ing recipients to pursue a program of study and research in their 
individual capacities. Accordingly, it is held that amounts received 
under the grant, designated "Research Fellowship" from the Amer- 
ican Heart Association, Inc. , to aid individuals in the pursuit of a 
course of study preparatory to a career in cardiovascular research, are 
excludable from the gross income of the recipient in the manner and 
to the extent provided under section 117 of the Code. Further, since 
such amounts do not constitute wages, they are not subject to the 
withholding of income tax under section 840o of the Code. 

Rev. Rul. 58 — 179 

Amounts received by an individual, not a candidate for a degree, 
under a fellorvship grant for research purposes and travel expenses 
from the National Institutes of Health, an agency of the United 
States Government, are excludable from gross income for Icederal 



income tax purposes to the extent and in the manner prescribed 
under section 117 of the Internal Revenue Code of 1054. 

Advice has been requested whether amounts received as a fellowship 
grant for research purposes and travel expenses under the circum- 
stances described below are excludable from gross income for Federal 
income tax purposes. 

The taxpayer is in receipt of a research fellowship grant awarded 
by the National Institutes of Hea]th, an agency of the United States 
Government. The taxpayer is employed by the above-named agency. 
Under the grant, the, taxpayer will travel to a hospital of a foreign 
country wliere he will present three or four lectures to members of his 
field of research, observe activities in his field carried on by the hos- 
pital, and engage in a project of research of his own choice at the 
hospital. The fellowship grant provides an amount to cover a speci- 
fied number of months and an amount designated as travel allowance. 
During the period covered by the grant, the grantee will be on leave 
of absence from his present position and, although it is not a condi- 
tion of the grant, . he expects to return to this position when the 
period of the grant expires. 

Section 117(a) of the Internal Revenue Code of 1954 provides 
that, subject to certain conditions and limitations, amounts received 
by an individual under a, scholarship or fellowship grant are exclud. able 
from gross income. The limitations applicable to individuals who 
are not candidates for degrees are contained in subsection (b), which 
provides, in part, as follows: 

(b) Lixrirxrioxs. — 
(2) INDiviDII+z, s wiio &RE Nor c&NDID&TES FOR DEOREES. — In the case of 

an individual who is not a candidate for a degree ~ ~ *, subsection (a) shall 
apply only if the condition in subparagraph (A) is satislled and then only 
within tbe limitations provided in subparagraph (B). 

(A. ) CoNDITIoNB FoR EXCLvsioN. — The grantor of the scholarship or 
fellowship grant is * * *, the United States, or an instrumentality 
thereof, * "' 

(B) KxrENr OF ExcrIISION. — The amount of the scholarship or fellow- 
ship grant excluded under subsection (a) (1) in any taxable year 
shall be limited to an amount equal to $800 times the number of months 
for which the recipient received amounts under the scholarship or 
fellowship grant during such taxable year ~ * *. " 

Section 1. 117 — 1(b) of the Income Tax Regulations provides that 
any amount, received by an individual which is specifically designated 
to cover expenses for travel (including meals and lodging while travel- 
ing and an allowance for travel of the individual's family), research, 
clerical help or equipment, is excludable from gross income, provided 
that such expenses are inciclent to a scholarship or fe]lowship grant 
which is excludable from gross income under section 117(a) (1) of 
the Code. 

The principal issue in the instant case is whether the taxpayer 
will perform services during the period of the research grant which 
are primarily for the benefit of the grantor. 

In this regard, section 1. 117 — 4(c) of the regulations provides, in 
part, that amounts paid under a, research grant, which represent 
compensation for grantor supervised employment services or where 
such research is primari]y for the benefit of the grantor, are not items 
considered as fellowship grants. However, the fact that the result 
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benefit to the grantor shall not, of itself', be consIdered to destroy 
the essential cliaracter of such amount. as a fellowship grant. The 
facts in the instant case indicate that, the grantee recipient may clioose 
the research area in which he will worl& free from the supervision 
of the grantor. The fact flint the grantor may possibly derive some 
benefit from the taxpayer's reseaich does not, of itself, affect the 
result. See Rev. Rul. 56 — 410, C. B. 1056 — 2, 112. 

Accordinoly, it is held that amounts receIved by an individual not 
a candidate for a degree, under a fellowship grant for research 
purposes and travel expenses from the National Institutes of Healtli, 
are excludable from gross inconie for Federal income tax purposes 
to the extent and in the manner prescribed under section 117 of the 
Code. 

26 CFR 1. 117 — 4: Items not considered Rev. Rul. 58 — 822 
as scholarships or fellowships grants. 

(Also Sections 61, 3402; 1. 61 — 2, 61. 8402 — (a)-(1. ) 
A. mounts received by the recipient of an award, which carried 

v-ith it an appointment to an otiicially established position as a civil 
service emplovee of the I. 'nited States Government, do not constitute 
amounts received as a fellowship grant under section 117 of the In- 
ternal Revenue Code of 1054. Such amounts are includible in 
gross income under section 61(a) of the Code and subject to with- 
holding of income tax at the source on wages under section MO2 
of the Code. 

Advice has been requested whether the amounts received under the 
circumstances described below constitute amounts received as a fel- 
lowship grant subject to special tax treatment under section 117 of 
the Internal Revenue Code of 1954. 

candidate for a doctoral degree received an Air University Re- 
search Award from the Departnient of the Air Force to conduct re- 
search in the field of electronic data processing systems, one of several 
fields of research of interest to the Department. The research was 
also to be used for the candidate's doctoral dissertation. The award 
carried with it an appointment for a period of 12 months to an 
oKcially established position as a civil service employee of the United 
States Cvovernment at a salary determined by the civil service grade 
for v hich he had qualified. Before tlie termination of the appoint- 
ment, he was required to submit a report of the results of his research 
which became the property of the Department of the A. ir Force. 

Section 117(a) (1) of the Internal Revenue Code of 1954 provides 
that in the case of an individual, an amount received as a scholarship 
or a fellowship grant, including the value of contributed services and 
accommodations, is excludable from gross income, subject to the limita- 
tions of section 117(b) of the Code. Section 1. 117 — 4(c) of. the Income 
Tax Regulations provides, in part, that if any amount paid or alloxved 
to, or on behalf of, an individual to enable him to pursue studies or 
research represents either compensation for past, present, or future 
employment services or payment for services wliich are subject to the 
direction or supervision of the grantor, or if the studies or research are 
primarily for the benefit of the grantor, such amount is not. considered 
to be an amount received as a scliolarsliip or a fellowship grant. 
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In the instant case, since the award carried with it an appointment 
to an oflicially established position as a civil service employee of the 
United States Government at a salary determined by the civil service 
grade for which he had qualified, the employer-employee relationship 
existed between the recipient of the award and the Department of the 
Air Force, and the payments he received represented compensation for 
services rendered. Furthermore, the research was undertaken on 
problems of interest to the Department as well as to the recipient of 
the award and he was required to submit a report of the results of his 
research which became the property of the Department. 

Accordingly, it, is held that the amounts received by the recipient of 
the award, w~hich carried with it an appointment to an OKcially estab- 
lished position as a civil service employee of the United States Govern- 
ment are not excludable as a fellowship grant under section 117(a) (1) 
of the Code. The amounts are includible in his gross income under 
section 61(a) of the Code and subject to income tax withholding at the 
source on wages under section 340o of the Code. 

PART IV. — STANDARD BED UCTION FOR INDIVIBUALS 

SECTION 141. — STANDARD DEDUCTION 
M CFR 1. 141 — 1: Standard deduction. 

Treatment of taxes imposed by the City of Cincinnati Ordinance 
No. 42 — 1054 where taxpayer elects or does not elect to use the standard 
deduction. See Rev. Rul. 58 — 25, page M. 

PART V. — DEDUCTIONS FOR PERSONAE EXEMPTIONS 

SECTION 151. — ALLOWANCE OF DEDUCTIONS FOR 
I KRSONAL EXEMPTIOiVS 

26 CFR 1. 151 — 1: Deductions for personal exemptions. Rev. Rul. 58 — 66 
(A. iso Section 6018. ) 

The marital status of individuals as determined under state law is 
recognized in the administration of the Federal income tax laws. 
Therefore, if applicable state law recognizes common-law marriages, 
the status of individuals living in such relationship that the state 
would treat them as husband and wife is, for Federal income tax pur- 
poses, that of husband and wife. 

The foregoing position of the Internal Revenue Service with respect 
to a common-la~w marriage is equally applicable in the case of tax- 
payers who enter into a common-law marriage in a state which recog- 
nizes such relationship a, nd who later move into a state in which a 
ceremony is required to initiate the marital relationship. Accord- 
ingly, a taxpayer who enters into a common-law marriage in a state 
which recognizes such marriages is entitled, under the provisions of 
section 151(b) of the Internal Revenue Code of 1054, to an exemption 
of $600 for his common-law wife in making a separate income tax re- 
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turn, provided that, for the calendar year in which the taxable year of 
the taxpayer begins, she has no gross income and is not the dependent 
of another taxp~ayer. Also, for the purpose of filing a joint income 
tax return under section 6013(a) of the Code, a common-law wife in a 
state which recognizes such marriages will be considered to be the 
taxpayer's spouse. 

(Also Section 170; 1. 170 — 1. ) Rev. Rul. 58 — 808 
Where, at the beginning of the taxable year, a taxpayer enters 

his father in a religious home for life, and the home determines such 
entrant's life expectancy to be eight years, for which period the tax- 
payer makes full payment in advance at the rate of g1, 200 for each 
year, or $0, 000 for his father's maintenance, such taxpayer is con- 
sidered to have contributed $1, 200 a year (in addition to his cash 
outlays each year) toward the support of his father. In those years 
where the sum of such an&ounts exceeds half of the cost of supporting 
his father, the taxpayer will be allowed an exemption for him as his 
dependent. If the father does not survive his life expectancy, no 
part of the advance payn&ent retained by the home is deductible by 
the taxpayer as a charitable contribution. 

Advice has been requested whether a taxpayer is entitled to a de- 
pendency exemption for his father and to a deduction for charitable 
contributions under the circumstances described below. 

The taxpayer, who files his Federal income tax returns on the cash 
method, has placed his aged father in a religious home (an organiza- 
tion held to be exempt from Federal income tax) for the remainder 
of his life. As a condition precedent to his father's admission, the 
taxpayer made a lump-sum payment of $0, 600 to the home for his 
father's maintenance. This sum was det, ermined by the home on the 
basis of $1, 200 a year (cost of maintaining each entrant) for the 
father's life expectancy of eight years from his date of entry in the 
home. As a further consideration of entry, the home required assign- 
ment to it of the father's only source of income, a retirement pension of 
$300 annually. Other expenses, such as clothing, spending money, 
and any surgical expenses, must be provided by the taxpayer. The 
home will not permit yearly payments to be made by the taxpayer, nor 
will any refund be made in the event the taxpayer's father does not 
survive his life expectancy. 

Section 151(e) of the Internal Revenue Code of 10M provides, in 
general, that a taxpayer may claim an exemption of $600 for each 
dependent (as defined in section 1M of. the Internal Revenue Code 
of 1054) whose gross incofne for the calendar year in which the tax- 
able year of the taxpayer begins is less than $600. Such exemption 
shall not, be allowed for any dependent who has made a joint return 
with his spouse for the taxable year beginning in the calendar year in 
which the taxable year of the taxpayer begins. The term "dependent" 
as defined in section 15o includes the father of the taxpayer who, for 
the calendar year in which the taxable year of the taxpayer begins, 
received over half of his support from thc taxpayer. 

In view of the foregoing, it is held that, until the fund of $0&600 is 
exhausted at the rate of $1&200 a year, the taxpayer is considered to 
have contributed $1&900 a year (in addition to his cash outlays each 
year) toward the support of his father. Therefore, in those years 
where the sum of such amounts exceeds half of the cost of supporting 
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his father, the taxpayer will be allowed an exemption for him as his 
dependent, providecl the father does not file a joint return with his 
spouse. If the father does not survive his life expectancy, no part 
of the advance payment retained by the home is deductible by the tax- 
payer as a charitable contribution. 

SECTION 152. — DEPENDENT DEFINED 

Rev. Rul. 58 — 67 26 CFR 1. 152 — 1: General definition of a 
dependent. 

Federal, state or city income taxes and social security taxes paid 
by a dependent from his own income are not considered items of sup- 
port for the purpose of determining allowable dependency exemptions 
for Federal income tax purposes. However, the term "support" does 
include church contributions as well as such other items of expense 
as the cost of foocl, shelter, clothing, medical ancl dental care, educa- 
tion, and the like. See section 1. 152 — 1(a) (2) (i) of the Income Tax 
Regulations. 

Rev. Rul. 58 — 802 (A. iso Part II, Section 25; Regulations 
118, Section 80. 25 — 2. ) 

In determining who furnished over half of the support of a "de- 
pendent, " support furnished in the form of lodging is measured in 
terms of its fair rental value. 

Revenue Ruling 2go, C. B. 19og — 2, 23, modified. 

The Internal Revenue Service has reconsidered Revenue Ruling 285, 
C. B. 1058 — 2, 28, and nonacquiescences in the decisions in W'illiam C. 
Haynes et nx. v. Commissioner, 28 T. C. 1046, nonacquiescence C. B. 
1056 — 2, 10 and Emil 8/arear et Mx, v. Commis8ioner, 28 T. C. 1087, 
nonacquiescence C. B. 1056 — 2, 10, involving the issue of the fair rental 
value of lodging furnished by a taxpayer to a dependent, in the light 
of the Income Tax Regulations applicable under section 152 of the 
Internal Revenue Code of 1054 relating to the definition of a dependent. 

Revenue Ruling 285, repro, was based upon sections 25 of the In- 
ternal Revenue Code of 1080, which corresponcls to section 152 of the 
1054 Code. The Revenue Ruling holds that in determining who 
furnished over half of the support of a "dependent" in a situation 
where several members of a household contribute to the support of 
the household, consideration shouM be given to the amount actually 
used in supporting the various members of the household; that ex- 
penses which are equally apphcable to the support of each member 
of the household should be allocated equally among all such members; 
and that the actual expenses incurred in connection with the house 
owned by a taxpayer in which lodging is furnished to his parent, and 
not the fair rental value of such house, should be taken into account in 
determining whether a taxpayer furnished over half of the parent's 
support. 

In the EZ'cites ancl Blgre1c cases, which were decicled under section 
25 of the 1080 Cocle, the Tax Court of the United States held that the 
fair rental value of lodging furnishecl a dependent in a house owned 
by the taxpayer shouM be included in determining whether more than 
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half of the support of the dependent divas contributed by the tax- 
p lyei. In conforlnity 1vith these decisions, the re& ulations promul- 
gatefl under section 152 of the Code provide tliat the fair market value 
of such an item of support should be taken into consideration in meas- 
uring the amount of support furnished a dependent. 

In view of the above, it is held that in determining who furnished 
more than half of the support of a "dependent, " under section 152 of 
the 1954 Code or section 25 of the 1030 Code, support fui»ished in 
the form of lodging is measured in terms of its rental value. To the 
extent that Revenue Ruling 235 requires such lodging to be measured 
in terms of actual expenses incurred in connection therewith, it is 
hereby modified. 

Acquiescences have been substituted for nonacquiescences in the 
JIayes and Bla) cia cases. See pages 5 and 8. 

PART VI. — ITEMIZED DEDUCTIONS FOR INDIVIDUALS AND CORPORATIONS 

SECTION 161. — ALLOWANCE OF DEDUCTIONS 
26 CFR 1. 161: Statutory provisions; allowance T. D. 6291 ' 

of deductions. 
Ilaynes and Blared cases. See pages 5 and 8. 
TITLE 26 — INTERNAL REVENUE, 1954. — CHAPTER I, SUBCHAPTER A, PART 1. — 

INCOJIE TAX; TAXABLE YEARS BEGINNING Al TER DECEMBER 31, 1953. 

Regulations prescribed under sections 161, 102, and 168 of the 
Internal Revenue Code of 1904. 

DEPARTMENT OF THE TREASURY& 
OFFICE OF COMMISSIONER OF INTERNAL REVENUEs 

washington 85, D. C. 
To Officers and Employees of the Internal Pet, enne 8ert)f'ce and Others 

Concerned: 
On July 10, 1956, notice of proposed rule making regarding the 

regulations for taxable years beginning after December 81, 1053, and 
ending after August 16, 1054, under sections 161, 162, 168, and 160, re- 
lating to itemized deductions for individuals and corporations, of the 
Internal Revenue Code of 1054, was published in the Federal Register 
(21 F. R. 5001). After consideration of all such relevant matter as 
was presented by interested persons regarding the rules proposed, the 
following regulations (except for paragraph (c) of $ 1. 162 — 15, relating 
to expenditures for lobbying purposes, and $$ 1. 160 to 1. 169 — 8, in- 
clusive, relating to amortization of grain storage facilities) are hereby 
adopted. Further consideration w~ill be given to paragraph (c) of 
$ 1. 162 — 15 and $$ 1. 169 to 1. 169 — 8, inclusiv~e, which continue in e8ect 
under notice of proposed rule making, before final action is taken 
thereon. 

AUTlioltiTY: bgeW 1. 101 to 1. 102 — 16, incl. , and 1. 108 to 1. 168 — 7 incl. , issued under 
sec. 7800, I. R. C. 1004; 08A Stat. 917; 20 U. S. C. 7805. 

i The publication of this Treasury Decision in 23 F. R. 2244, dated April 5, 1958, 
contains (1) instructions for modifying the notice of proposed rulemaking published in 
21 li'. lt. 5091, dated July 10, 19o6, and (2) the full context of the regulations ivitb such 
modifications. As here published, the Treasury Decision reiiects tbe full context of such 
regulations, nith modifications. )l. 'he individual instructions liave been oinitted. 
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ITEMIZED DEDUCTIONS FOR INDIVIDUALS AND CORPORATIONS 

$ 1, 161 STATUTCRY PRovIsIQNs) ALLowANOE oF DEDUcTICNs. 

SEC. 161. ALLOWANCE OF DEDUCTIONS. 
In computing taxable income under section 63(a), there shall be 

allowed as deductions the items specided in this part, subject to the 
exceptions provided in part IX (sec. 261 and following, relating to 
items not deductible). 

$ 1. 161 — 1 ALLowANGE oF DEDUGTIQNs. — Section 161 provides for 
the allowance as deductions, in computing taxable income under sec- 
tion 68 (a), of the items speci6ed in part VI of subchapter B of chapter 
1 (sections 161 — 175), subject to the exceptions provided in part IX 
(sections 261 — 278, relating to items not deductible). Double deduc- 
tions are not permitted. Amounts deducted under one provision of the 
Internal Revenue Cocle of 1954 cannot again be deducted under any 
other provision thereof. See also section 78M(c), relating to the 
taking into account, both in computing a tax under subtitle A and a 

. tax under chapter 1 or 2 of the Internal Revenue Code of 1989, of the 
same item of deduction. 

$ 1. 162 STATUTORY PROVISIONS; TRADE OR BUSINESS: EXPENSES. 
SEC. 162. TRADE OR BUSINESS EXPENSES. 

(a) IN GENERAL. — There shall be allowed as a deduction all the 
ordinary and necessary expenses paid or incurred during the taxable 
year in carrying on any trade or business, including— 

(1) A reasonable allowance for salaries or other compensation for 
personal services actuallv rendered; 

(2) Traveling expenses (including the entire amouut expended for 
meals and lodging) while away from home in the pursuit of a trade 
or business; and 

(3) Rentals or other payments required to be made as a condition 
to the continued use or possession, for purposes of the trade or 
business, of property to which the taxpayer has not taken or is not 
taking title or in which he has no equity. For purposes of the pre- 
ceding sentence, the place of residence of a Member of Congress 
(including any Delegate and Resident Commissioner) within the 
State, congressional district, Territory, or possession which he 
represents in Congress shall be considered his home, but amounts 
expended by such Members within each taxable year for living ex- 
penses shall not be deductible for income tax purposes in excess of 
$6, 000. 

(b) CHARITABLE CONTRIBUTIOEs AND GIFTs ExcEPTED. — No deductions 
shall be allowed under subsection (a) for any contribution or gift which 
would be allowable as a deduction under section 110 were it not for the 
percentage limtiations, or the requirements as to the time of payment, 
set forth in such section. 

(c) CRoss REFERENUE. — For special rule relating to expenses in 
connection with subdividing real property for sale, see section 1237. 

f 1. 162 — 1 BUsrNzss ExPENsEs. — (a) In g enevn/. — Business ex- 
penses deductible from gross income include the ordinary and neces- 
sary expenditures directly connected with or pertaining to the 
taxpayer's trade or business, execept items which are used as the basis 
for a deduction or a credit under provisions of law other than section 
162. The cost of goods purchased for resale, with proper adjustment 
for opening and closing inventories, is deducted from gross sales in 
computing gross income. See $ 1. 61 — 8(a). Among the items included 
in business expenses are management expenses, commissions (but see 
see section 268 and the regulations thereunder), labor, supplies, inci- 
dental repairs, operating expenses of automobiles used in the trade 



65 

or business, traveling expenses while away from home solely in the 
pi»suit of a trade or business (see $ 1. 162 — 2), advertising and other 
selling expenses, together with insurance premiunis against fire, storm, 
theft, accident, or other similar losses in the case of a business, and 
rental for the use of business property. No such item shall be i»eluded. 
in business expenses, however, to the extent that it is used by the tax- 
payer in computing the cost of property included in its inventory or 
used in determining the gain or loss basis of its plant, equipment, or 
other property. Penalty payments with respect to Federal taxes, 
whether on account of negligence, delinquency, or fraud, are not 
deductible from gross income. The full amount of the allowable 
deduction for ordinary and necessary expenses in carrying on a busi- 
ness is nevertheless deductible, even though such expenses exceed the 
gross income derived during the taxable year from such business. In 
the case of any sports program to whicli section 114 (relating to sports 
programs conducted for the American National Red Cross) applies, 
expenses described in section 114(a) (2) shall be allowable, as deduc- 
tions under section 162 (a) only to the extent that such expenses exceed 
the amount excluded from gross income under section 114(a). 

(b) Cr088 references. — (1) For charitable contributions by 
individuals and corporations not deductible under section 162, 
see g 1. 162 — 15. 

(2) For items not deductible, see sections 261 — 278, inclusive, and 
regulations thereunder. 

(3) For research and experimental expenditures, see section 174 
and. regulations thereunder. 

(4) For soil and water conservation expenditures, see section 175 
and regulations thereunder. 

(5) For expenditures attributable to grant or loan by United States 
for encouragement of exploration for, or development or mining of, 
critical and strategic minerals or metals, see section 621 and 
regulations thereunder. 

$ 1. 162 — 2 TRAvEr, zi u ExpENsEs. — (a) Traveling expenses include 
travel fares, meals and lodging, and expenses incident to travel such 
as expenses for sample rooms, telephone and telegram, public stenog- 
raphers, etc. Only such traveling expenses as are reasonable and 
necessary in the conduct of the taxpayer's business and directly attrib- 
utable to it may be deducted. If the trip is undertaken for other than 
business purposes, the travel fares and expenses incident to travel are 
personal expenses and the meals and lodging are living expenses. If 
the trip is solely on business, the reasonable and necessary traveling 
expenses, including travel fares, meals and lodging, and expenses 
incident to travel, are business expenses. For the allowance of trav- 
eling expenses as deductions in determining adjusted gross income, 
see section 62 (2) ( 8 ) and the regulations thereunder. 

(b) (1) If a taxpaver travels to a destiiiation and v hile at such des- 
tination engages in both business and personal activities, traveling ex- 
penses to and from such destination. are deductible only if the trip is 
related primarily to the taxpayer's trade or business. If the trip is 
primarily personal in nature, the traveling expenses to and from the 
destination are not deductible even though the taxpayer engages in 
business activities while at such destination. However, expenses wliile 
at the destination which are properly allocable to the taxpayer's trade 
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or business are deductible even though the traveling expenses to and 
from the destination are not deductible. 

(2) Whether a trip is related primarily to the taxpayer's trade or 
business or is primanly personal in nature depends on the facts and 
circumstances in each case. The amount of time during the period of 
the trip which is spent on personal activity compared to the amount 
of time spent on activities directly relating to the taxpayer's trade or 
business is an important factor in determining whether the trip is pri- 
marily personal. If, for example, a taxpayer spends one week while 
at a destination on activities which are directly related to his trade or 
business and subsequently spends an additional five weeks for vacation 
or other personal activities, the trip will be considered primarily per- 
sonal in nature in the absence of a clear showing to the contrary. 

(c) Where a taxpayer's wife accompanies him on a business trip, 
expenses attributable to her travel are not deductible unless it can be 
adequately shown that the wife's presence on the trip has a bona fide 
business purpose. The wife's performance of some mcidental service 
does not cause her expenses to qualify as deductible business expenses. 
The same rules apply to any other members of the taxpayer's family 
who accompany him on such a trip. 

(d) Expenses paid or incurred by a taxpayer in attending a conven- 
tion or other meeting may constitute an ordinary and necessary business 
expense under section 162 depending upon the facts and circumstances 
of each case. No distinction will be made between self-employed per- 
sons and employee. The fact that an employee uses vacation or leave 
time or that his attendance at the convention is voluntary will not 
necessa'rily prohibit the allowance of the deduction. The allowance 
of' deductions for such expenses will depend upon whether there is a 
su%cient relationship between the taxpayer's trade or business and his 
attendance at the convention or other meeting so that he is benefiting 
or advancing the interest of his trade or business by such attendance. 
If the convention is for political, social or other purposes unrelated to 
the taxpayer's trade or business, the expenses are not deductible. 

(e) Commuters' fares are not, considered. as business expenses and 
are not deductible. 

$ 1. I62 — 8 Cosr or M. ~vzRraz, s. — Taxpayers carrying materials and 
supplies on hand should include in expenses the charges for materials 
and supplies only in the amount that they are actually consumed and 
used in the operation during the taxable year for which the return is 
made, provided that the costs of such materials and supplies have not 
been deducted in determining the net income or loss or taxable income 
for any previous year. If a taxpayer carries incidental materials or 
supplies on hand for which no record of consumption is kept or of 
which physical inventories at the beginning and end of the year are 
not, taken, it will be permissible for~the taxpayer to include in his 
expenses a~nd to deduct from gross income the total cost of such supplies 
and materials as were purclmsed during the taxable year for which the 
return is made, provided the taxable income is clearly refiected by this 
method. 

( 1. 162 — 4 Rzrwzzs. — The cost of incidental repairs which neither 
materially add to the value of. the property nor appreciably prolong its 
life, but keep it in an ordinarily eScient operating condition, may be, 
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deducted as an expense, provided the cost of acquisition or production 
or tlie gain or loss basis of the taxpayer's pl, int, , equipment, or other 
property, as the case may be, is not increased by the amount of such 
expenditures. Repairs in the nature of replacements, to the extent 
that they arrest deterioration a»d appreciably prolong the life of the 
property, shall either be capit;ilized and depreciated in accordance 
with section 167 or charged against the depreciation reserve if such an 
account is kept. 

$ 1. 162 — 5 ExpEKSEs FQR EDUcAYION. — (a, ) Expenditures made by a 
taxpayer for his education are deductible if they are for education 
(including research activities) undertal. -en primarily for the purpose 
of: 

(1) Maintaining or improving skills required by the taxpayer 
in his employment or other trade or business, or 

(2) Meeting the express requirements of a taxpayer's employer, 
or the requirements of applicable law or regulations, imposed as a 
condition to the retention by the taxpayer of his salai'y, status or 
employment. 

9 hether or not education is of the type referred. to in subparagraph 
(1) of this paragraph shall be determined upon the basis of all the 
facts of each case. If it is customary for other established members 
of the taxpayer's trade or business to undertake such education, the 
taxpayer will ordinarily be considered to have undertaken this educa- 
tion for the purposes described in subparagraph (1) of this paragraph. 
Expenditures for education of the type described in subparagraph (2) 
of this paragraph are deductible under subparagraph (2) only to the 
extent that they are for the minimum education required by the tax- 
payer's employer, or by applicable law or regulations, as a condition to 
the retention of. the taxpayer's salary, status, or employment. Ex- 
penditures for education other than those so required may be deducti- 
ble under subparagraph (1) of this paragraph if the education meets 
the qualifications of subparagraph (1). A. taxpayer is considered 
to have made expenditures for education to meet the express require- 
ments of his employer only if the requirement is imposed primarily 
for a bona fide business purpose of the taxpayer's employer and not 
primarily for the taxpayer's benefit. Except as provided in the last 
sentence of paragraph (b) of this section, in the case of teachers, a 
written statement from an authorized oKcial or school ofhcer to the 
efFect that the education was required as a condition to the retention of 
the taxpayer's salary, status, or employment mill be accepted for the 
purpose of meeting the requirements of this paragraph. 

(b) Expenditures made by a taxpayer for his education are not de- 
ductible if they are for education undertaken primarily for the purpose 
of obtaining a new position or substantial advancement in position, or 
primarily for the purpose of fulfilling the general educational aspira- 
tions or other personal purposes of the taxpayer. The fact that the 
education undertaken meets express requirements for the new posi- 
tion or substantial advancement in position will be an important 
factor indicating that the eduaction is undertaken primarily for the 
purpose of obtaining such position or advancement, unless such educa- 
tion is required as a condition to the retention by the taxpayer of his 
present employment. In any event, if education is required of the 
taxpayer in order to meet the minimum requirements for qualification 
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or establishment in his intended trade or business or specialty therein, 
the expense of such education is personal in nature and therefore is 
not deductible. 

(c) In general, a taxpayer's expenditures for travel (including 
travel while on sabbatical leave) as a form of education shall be con- 
siderecl as primarily personal in nature and therefore not deductible. 

(d) If a', taxpayer travels away from home primarily to obtain 
education the expenses of which are deductible under this section, his 
expenditures for travel, meals, and lodging while away from home 
are deductible. However, if as an incident of such trip the taxpayer 
engages in some personal ~activity such as sightseeing, social visiting 
or entertaining, or other recreation, the portion of the expenses attrib- 
utable to such personal activity constitutes nondeductible personal or 
living expenses and is not allowable as a deduction. If the taxpayer's 
travel away from home is primarily personal, the taxpayer's expendi- 
tures for travel, meals, and lodging (other than meals and lodging 
during the time spent in participating in deductible educational pur- 
suits) are not deductible. whether a particular trip is primarily 
personal or primarily to obtain education the expenses of which are 
deductible under this section depends upon all the facts and circum- 
stances of each case. An important factor to be taken into considera- 
tion in making tlie determination is the relative amount of time devote/ 
to personal activity as compared with the time devoted. to educational 
pursuits. Expenses in the nature of commuters' fares are not 
deductible. 

(e) The provisions of this section may be illustrated by the follow- 
ing examples: 

Eral/e (1). — A. is employed by an accounting firm. In order to 
become a certified public accountant he takes courses in accounting. 
Since the education was undertaken prior to the time A. became quali- 
fied in his chosen profession as a certified public accountant, A' s 
expenditures for such courses and expenses for any transportation, 
meals, aiid lodging while away from home are not deductible. 

L&'@amp/e (8). 8, a general practitioner of medicine, takes a course 
of study in order to become a specialist in pediatrics. C, a general 
practitioner of medicine, take a 0-week course reviewing dev~elopinents 
in several specialized fields, including pediatrics, for the purpose of 
carrying on his general practice. B's expenses are not deductible 
because the course of studv qualifiied him for a specialty within his 
trade or business. C's expenses for his education and any transporta- 
tion, meals, and lodging while away from home are deductible because 
they were undertal-en priniarily to improve skills required by him in 
his trade or business. 

Example (8). — D is required by his employer (or by State law) 
either to read a list of books or to take certain courses giving six 
hours academic credit every two years in order to retain. his position 
as a teacher. D fulfills the requirement by taking the courses and 
thereby receives an automatic increase in salary in his present position 
and salary schedule. Also, as the result, of taking the prescribed 
courses, at the end of ten years, D receives a master's degree and 
becomes automatically eligible for an additional salary increase. 
Since D's purpose in takin~g tlie courses was primarily to fulfill the 
educational requirement of his employer, his expenses for such educa- 
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tion ancl transportation, meals, and lodging while away from home are 
deductible. 

Example ($) . — The facts are the same as in example (6) except that, 
due solely to a shortage of qualified teachers, D's employer does not 
enforce the prescribed educational requirements in that other teachers 
who clo not fulfill those requirements are reta, ined in their positions. 
D's expenses are nevertheless cleductible. 

E&xn~nple (8). — E, a high school teacher of physics, in order to im- 
prove skills required by him and thus improve his eA'ectiveness as such 
a teacher, takes summer school courses in nuclear physics and educa- 
tional methods. E's expenses for such courses are clecluctible. 

Example (6). — F takes summer school courses in order to improve 
skills required by him in his employment as a teacher. As a, result of 
taking such courses F receives an in-grade increase in salary in his 
present position pursuant to a salary schedule established. by the school 
system for which he works. F's expenditures for such courses are 
decluctible. 

Exam@/e ('i). — G, a graduate student at a university, plans to be- 
come a, Iu1iversity professor. In onlcr to qualify as a regular faculty 
member& G must obtain a graduate degree. 9'hile taking the required 
graduate courses, G is engaged in teaching at the university. G's ex- 
penses theretor are not cleductible since he has not completed the educa- 
tion required to become qualifiecl as a regular faculty member at the 
time he takes such courses. 

Example (8) . — H, a self-employed tax consultant, decicles to take a 
1-week course in taxation, which is overed in City X, 500 miles away 
from his home. His primary purpose in going to X is to take the 
course, but he also takes a sicle trip to City Y (50 miles from X) for 
one day, takes a sightseeing trip while in X. , and entertains some per- 
sonal friends. H's~transportation expenses to City X and return to his 
home are decluctible but his transportation expenses to City Y are not 
clecluctible. H's expenses for meals and lodging while away from 
home will be allocated between his educational pursuits and his per- 
sonal activities. Those expenses which are entirely personal, such as 
sightseeiIlg and entertaining friencls, are not deductible to ally extent. 

Exa~upFe (9) . — The facts are the sa~me as in example (8) except that 
H's primary purpose in going to City X is to take a vacation. This 
purpose is indicated by several factors, one of which is the fact tlrat 
he spends only one week attencling the tax course and devotes five 
weeks entirely to personal activities. None of H's transportation. ex- 
penses are deductible and his expenses for meals and lodging while 
away from home are not deductible to the extent attributa~ble to per- 
sonal activities. His expenses for meals and lodging allocable to the 
week attending the tax course are, however, deductible. 

f 1. 162-6 PROFKssIG'MAL Zxl'KlvsKs. — A. professional man may 
claim as cleductions the cost of supplies used by birn in the practice of 
his profession, expenses paid or accrued in the operation and repair of 
an automobile used in making professional calls, dues to professional 
societies and subscriptions to professional jourIIals, the rent paid or 
accruecl for once rooms, the cost of the fuel, light, water, telephone, 
etc. , used in such offices, and the hire of ofhce assistants. Amounts 
currently paicl or accrued. for books, furniture, and professional instru- 
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ments and equipment, the useful life of which is short, may be 
deducted. 

$ 1. 102 — 7 ('oxlpExsATro'x I'oR PERsoxAL SERvIcEs. — (a) There may 
be included among the ordinary and necessary expenses paid or in- 
curred in car rying on any trade or business a reasonable allo~ance for 
salaries or other compensation for personal services actually rendered. 
The test of cleductibi]ity in the case of compensation payments is 
whether they are reasonable and are in fact payments purely for 
services. 

(b) The test set forth in paragraph (a) of this section and. its 
practical application may be further stated and illustrated as follows: 

(1) Any amount paid in the form of compensation, but not in 
fact as the purchase price of services, is not deductible. An 
ostensible salary paid by a corporation may be a distribution of 
a, dividend on stock. This is likely to occur in the case of a cor- 
poration having few shareholders, practically all of whom draw 
salaries. If in such a case the salaries are in excess of those 
ordinarily paid for similar services, and the excessive payments 
correspond or bear a close relationship to the stockholdings of the 
o%cers or employees, it would seem likely that the salaries are 
not paid ivholly for services rendered, but that the excessive pay- 
ments are a distribution of earnings upon the stock. An ostensible 
salary may be in part payment for property. This may occur, 
for example, where a partnership sells out to a corporation, the 
former partners agreeing to continue in the service of the cor- 
poration. In such a case it may be found that the salaries of the 
former partners are not merely for services, but in part constitute 
payment for the transfer of their business. 

(2) The form or method of fixing compensation is not decisive 
as to deductibility. While anv form of contingent, compensation 
invites scrutiny as a possible distribution of earnings of the enter- 
prise, it does not follow that payments on a contingent basis are 
to be treated fundamentally on any basis diferent from that 
applying to compensation at a flat rate. Generally speaking, if 
contingent compensation is paid pursuant to a free bargain 
between the employer and the mdividual made before the services 
are rendered, not influenced by any consideration on the part of 
the employer other than that of securing on fair and advantageous 
terms the services of the individual, it should be allowed as a 
deduction even though in the actual working out of the contract 
it may prove to be greater than the amount which would ordinarily 
be paid. 

(8) In any event the allowance for the compensation paid may 
not exceed what is reason able under all the circumstances. It is, 
in general, just to assume that reasonable and true compensation 
is only such amount as would ordinarily be paid for like services 
by like enterprises under like circumstances. The circumstances 
to be taken into consideration are those existing at the date when 
the contract for services was made, not those existing at the date 
when the contract is questioned. 

(4) For disallowance of deduction in the case of certain trans- 
fers of stock pursuant to employees stock options, see section 421 
and the regulations thereunder. 
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5 1. 162 — 8 TREATMENT oF ExcEsslvE CoMPENsATIoN. The income tax 
liability of the recipient in respect of an amount ostensibly paid to 
him as compensation, but not allowed to be deducted as such by the 
payor, vill depend upon the circumstances of each case. Thus, in 
the case of excessive payments by corporations, if such payments corre- 
spond or bear a close relationship to stockholdings, and are found to 
be a distribution of earnings or profits, the exce~ssive payments will 
be treated as a, dividend. If such payments constitute payment for 
property, they shouM be treateIl by the payor as a capital expenditure 
and by the recipient as part of the purchase price. In the absence of 
evidence to justify other treatment, excessive payments for salaries 
or other compensation for persona, l services will be included in gross 
income of the recipient. 

$ 1. 162 — 9 BONIISRS To EMPI. ovERs, — Bonuses to employees will con- 
stitute allowable deductions from gross income when such payments 
are made in good faith and as additional compensation for the services 
actually rendered by the employees, provided such payments, when 
added to the stipulated salaries, do not exceed a reasonable compensa- 
tion for the services rendered. It is immaterial wlH;ther such bonuses 
are paid in cash or in kind or partly in cash and partly in kind. 
Donations made to employees and others, which do not have in them 
the element of compensation or which are in excess of reasonable 
compensation for services, are not, deductible from gross income. 

$ 1. 162 — 10 CjSRTAIN EMPLOYXZ BENEFITS. — (a) In generaL— 
Amounts paid or accrued by a taxpayer on. account of injuries received 
by employees, and lump-sum amounts paid or accrued as compensation 
for injuries, are proper deductions as ordinary and necessary expenses. 
Such deductions are limited to the amount not compensated. for by 
insurance or otherwise. Amounts paid or accrued within the taxable 
year for dismissal v-ages, unemployment benefits, guaranteed annual 
wages, vacations, or a sickness, accident. hospitaliz~ation, medical ex- 
pense, recreational, welfare, or similar benefit plan, are deductible 
under section 162(a) if they are ordinary and necess~ary expenses of 
the trade or business. Hov ever, except as provided in paragraph (b) 
of this section, such amounts shall not be deductible under section 
162 (a) if, under any circumsta. nces, they may be used to provide bene- 
fits under a stock bonus, pension, annuity, profit-sharing, or other 
deferred compensation plan of the type refe~rred to in section 404(a). 
In such an event, the extent to which these amounts are deductible from 
gross income shall be governed by the provisions of section 404 and 
the regulations issued thereunder. 

(b) Certain negotiated plans. — (1) Subject to the limitations set 
forth in subparagraphs (2) anIl (3) below, contributions paid by an 
employer under a plan under which such contributions are held in a 
welfare trust for the purpose of paying (either from principal or 
income or both) for the benefit, of employees, their families, and de- 
pendents, at least medical or hospital care, and pensions on retirement 
or death of employees, are deductible when paid as business expenses 
under section 162(a). 

(2) For the purpose of subparagraph (1), the word "plan" means 

any plan established prior to January 1, 1%4, as a result of an agree- 
ment between employee representatives and the Government of the 
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United States, during a period of Government operation, under seizure 
powers, of a major part of the productive facilities of tlie industry in 
which the employer claiming the deduction is engaged. The phrase 
"plan established prior to January 1, 1954, as a result of an agreement" 
is intended primarily to cover a trust established under the terms of 
such an agreement. It also includes a trust established under a plan 
of an employer, or group of employers, who, by reason of producing 
the same commodity, are in competition with the employers whose 
facilities were seized and who would therefore be expected to establish 
such a trust as a reasonable measure to maintain a sound position in the 
labor market producing tlie commodity. For example, if a trust was 
established under such an agreement in the bituminous coal industry, 
a similar trust established in the anthracite coal industry within a rea- 
sonable time, but before January 1, 1954, would qualify under subpara- 
graph (1) above. 

(3) If any trust described in subparagraph (9) above becomes 
qualified for exemption from tax under the provisions of section 
501(a), the deductibility of contributions by an employer to such trust 
on or after any date of such qualification shall no longer be governed 
by the provisions of section 169, even though the trust may later lose 
its exemption from tax under section 501(a). 

(c) Other plans pro~idio deferred compensation. — For rules relat- 
ing to the deduction of amounts paid to or under a stock bonus, pen- 
sion, annuity, or profit-sharing plan or amounts paid or accrued under 
any other plan deferring the receipt of compensation& see section 404 
and the regulations thereunder. 

$ 1. 162 — 11 RzNT&Ls. — (a) If a leasehold is acquired for business pur- 
poses for a specified sum, the purchaser may take as a deduction in his 
return an aliquot part of such sum each year, based on the number of 
years the lease has to run. Taxes paid by a tenant to or for a landlord 
for business property are additional rent and constitute a deductible 
item to the tenant and taxable income to the landlord, the amount of 
the tax being deductible by the latter. For disallowance of deduction 
for income taxes paid by a lessee corporation pursuant to a lease ar- 
rangement with the lessor corporation, see section 110 and the regula- 
tions thereunder. 

(b) (1) The cost to a lessee of erecting buildings or making per- 
manent improvements on property of which he is the lessee is a capital 
investment, and is not deductible as a business expense. If the esti- 
mated useful life in the hands of the taxpayer of the building erected. 
or of the improvements made, determined without regard to the terms 
of the lease, is longer than tlie remaining period of the lease, an annual 
deduction may be made from gross income of an amount equal to the 
total cost of sucli improvements divided by the number of years remain- 
ing in the term of tlie lease, and such deduction shall be in lieu of a 
deduction for depreciation. If, on the other hand, the useful life of 
such buildings or improvements in the hands of the taxpayer is equal 
to or shorter than the remaining period of the lease, this deduction 
shall be computed under the provisions of section 167 (relating to de- 
preciation). Where there is a possibility that the lease may be re- 
newed, the matter of spreading such costs over the tenn of the original 
lease, together with the rene~~. al period or periods, depends upon the 
facts in the particular case, including the presence or absence of an 
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option of renewal and the relationship between the parties. As a gen- 
eral rule, unless the lease has been renewed or the facts show with 
reasonable certainty that the lease will be renewed, the cost or other 
basis of the lease, or the cost of improvements shall be spread only over 
the number of years the lease has to run without taking into account 
any right of renewal. 

(2) Subparagraph (1) may be illustrated by the following 
examples: 

Example (1). — A subsidiary corporation leases land from its parent 
at a fair rental for a 25-year period. The subsidiary erects on the land 
valuable factory buildings lraving a normal useful life of 50 years. 
These facts show with reasonable certainty that the lease will be re- 
newed, even though the lease contains no option of renewal. There- 
fore, the cost of the building shall be depreciated over the estimated 
useful life of the buildings in accordance with section 167 and the 
regulations thereunder. 

Example (8). — A retail merchandising corporation leases land at 
a fair rental from an unrelated lessor for the longest period that the 
lessor is ~illing to lease the land (80 years). The lessee erects on the 
land a department store having a normal useful life of 40 years. 
These facts do not show with reasonable certainty that the lease will 
be renewed. Therefore, the cost of the building shall be spread over 
the remaining term of the lease. An annual deduction may be made 
of an amount equal to the cost of the building divided by the number 
of years remaining in the term of the lease, and such deduction shall 
be in lieu of a deduction for depreciation. 

$ 1. 16' 12 ExpKxsES OF FAR3lzRs. — A farmer who operates a farm 
for profit is entitled to deduct from gross income as necessary expenses 
all amounts actually expended. in the carrying on of the business of 
farming. The cost of ordinary tools of short life or small cost, such as 
hand tools, including shovels, rakes, etc. , may be deducted. The 
purchase of feed and other costs connected with raising livestock may 
be treated as expense deductions insofar as such costs represent actual 
outlay, but not including the value of farm produce grown upon the 
farm or the labor of the taxpayer. AVhere a farmer is engaged in 
producing crops which take more than a year from the time of plant- 
ing to the process of gathering and disposal, expenses deducted may, 
with the consent of the Commissioner (see section 446 and the regula- 
tions thereunder), be determined upon the crop method, and sucli de- 
ductions must be taken in the taxable year in which the gross income 
from the crop has been realized. If a farmer does not compute income 
upon the crop method, the cost of seecls and young plants which are 
purchased for further development and cultivation prior to sale in 
later years may be deducted as an expense for the year of purchase, 
provided the farmer follows a consistent practice of deducting such 
costs as an expense from year to year. The preceding sentence does 
not apply to the cost of seeds and young plants connected with the 
planting of timber. See section 611 and the regulations thereunder. 
The cost of farm machinery, equipment, and farm buildings represents 
a capital investment and is not an allowable deduction as an item of 
expense. Amounts expended in the development of farms, orchards, 
and ranches prior to the time when the productive state is reached 
may be regarded as investments of capital. For the treatment of soil 



and water conservation expenditures as expenses which are not charge- 
al&le to capital account, see section 175 and the regulations thereunder. 
Amounts expended in purchasing work, breedin~g, or dairy animals 
are regai ded as investments of capital and may be depreciated unless 
such animals are included in an inventory in accordance with $ 1. 61-4. 
The purchase price of;in automobile, even when wholly used in carry- 
ing on farming operations, is not deductible, but is regarded as an 
investment of capital. The cost of gasoline, repairs, and upkeep of 
an a, utomobile if used wholly in the business of farming is deductible as 
an expense; if used partly for business purposes and partly for the 
pleasure or convenience of the taxpayer or his family, such cost may 
be apportioned according to the extent of the use for purposes of 
business and pleasure or convenience, and only the proportion of such 
cost justly attributable to business purposes is deductible as a neces- 
sary expense. If a farm is operated for recreation or pleasure and not 
on a commercial basis, and if the expenses incurred in connection with 
the farm are in excess of the receipts therefrom, the entire receipts 
from the sale of farm products may be ignored. in rendering a return 
of income, and. the expenses incurred, being regarded as personal ex- 
penses, will not constitute allowable deductions. (See $$ 1. 61-4, 
1. 167 (a) — 6 (b), and sections 165 and 270 and the regulations there- 
under. ) 

$ 1. 162 — 18 DKPosIToRs GUARANTY' FUND. — Banking corporations 
which pursuant to the laws of the State in which they are doing busi- 
ness are required to set apart, keep, and maintain in their banks the 
amount levied and assessed against them by the State authorities as a 
"Depositors' guaranty fund, " may deduct from their gross income the 
aniount so set apart each year to this fund provided that such fund, 
when set aside and carried to the credit of the State banking board or 
duly authorized State OKcer, ceases to be an asset of the bank and may 
be withdrawn in whole or in part upon demand by such board or State 
oifice to meet the needs of these ofiicers in reimbursing depositors in 
insolvent banks, and provided further that no portion of the amount 
thus set aside and credited is returnable under the laws of the State 
to the assets of the banking corporation. If, however, such amount 
is simply set up on the books of the bank as a reserve to meet a con- 
tingent liability and remains an asset of the bank, it will not be deduct- 
ible except as it is actually paid out as required by law and upon 
demand of the proper State olficers. 

$ 1. 169 — 14 ExPKNDITURKs FQR ADvERTIsING oR PR03IGTIQN oF 
'goon %VILL. — A corporation which has, for the purpose of computing 
its excess profits tax credit under subchapter E of chapter 2 or sub- 
chapter D of chapter 1, of the Internal Revenue ('ode of 1989, elected 
u»cler section 738 or section 451 (applicable to the excess profits tax 
imposed by subchapter E of chapter ', and subcliapter D of chapter 1, 
respectively) to charge to capital account for taxable years in its base 
period expenditures for advertising or the promotion of good will 
which may be regarded as capital in~vestments, may not deduct similar 
expenditures for the taxable year. See section 263(b). Such a tax- 
payer has the burden of proviiig that expenditures for advertising or 
the promotion of good will which it seeks to deduct, in the taxable year 
may not be regarded as capital investments under the provisions of 



the regulations prescribed under section 788 or section 451 of' the 1989 
Code. See ) 85. 788 — 2 of Regulations 112 (26 CFH (1989) Part 85) »d $ 40. 451 — 2 of Regulations 180 (26 CFB (1989) Part 40) . 

$ 1. 162 — 15 ZxczzTzn CGNTRizu TIONS. — (a) No deduction is allow- 
able under section 162(a, ) for a contribution or gift by an individual 
or a corporation if any part thereof is deductible under section 170. 
For example, if a taxpayer makes a contribution of $5, 000 and only 
$4, 000 of this amount is dedtictible under section 170(a) (whether be- 
cause of tile percentage limitation under either section 170(b) (1) or 
(2), the requirement as to time of payment, or both), no deduction is 
allowable under section 162 (a) for the remaining $1, 000. 

(b) The limitations provided. in section 162(b) and this section 
apply only to payments which are in fact contributions or gifts to 
organizatiorls described in section 170. For example, payments by a 
street railway company to a local hospital (which is ~a charitable or- 
ganization within the meaning of section 170) in consideration of a 
binding obligation on the part of the hospital to provide hospital 
services and facilities for the company's employees are not contribu- 
tions or gifts within the meaning of section 170 and may be deduc- 
tible under section 162(a) if th'e requirements of. section 162(a) are 
otherwise satisfied. Donations to organizations other than those de- 
scribed in section 170 wliich bear a direct relationship to the taxpayer's 
business and are mad. e with a reasonable expectation of. a financial 
return commensurate with the amount of the donation may constitute 
allowable deductions as business expenses. For example, a street rail- 
way company may donate a sum of money to an organization (of a 
class not referred to in section 170) intending to hold a convention in 
the city in which it, operates, wit[i a reasonable expectation that the 
holding of such convention will augment its income through a greater 
number of people using its cars. 

(c) [Reserved. j 
3 1. 162 — 16 CRoss RzrERENcz. — For special rules relating to expenes 

in connection with subdividing real property for sale, see section 1287 
and the regulations thereunder. 

$ 1. 168 STATUTORY' PROVISIONS) AMORTIZATION OI' ZMERGENCY FA- 
CI LIT IZ S. 

SEC. 168. AMORTIZATION OF EMERGENCY FACILITIES. 
(a) GEivzaAn Rut. E. — Every person, at his election, shall be entitled to 

a deduction with respect to the amortization of the adjusted basis (for 
determining gain) of any emergency facility (as dedned in subsection 
(d) ), based on a period of 60 months. Such amortization deduction 
shall be an amount, with respect to each month of such period within the 
taxable year, equal to the adjusted basis of the facility at the end Of such 
month divided by the number of months (including the month for which 
the deduction is computed) remaining in the period. Such adjusted 
basis at the erd of the month shall be computed without regard to the 
amortization deduction for such month. The amortization deduction 
above provided with respect to any month shall, except to the extent 
provided in subsection (f), be in lieu of the depreciation deduction with 
respect to such facility for such month provided by section 167. The 
60-month period shall begin as to any emergency facility, at the election 
of the taxpayer, with the month followin. the month in which the 
facility was completed or acquired, or with the succeeding taxable year. 

(b) ELEcrroN os AMoarizATION. — The election of the taxpayer to take 
the amortization deduction and to begin the 60-month period witli the 
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month following the month in ivhi«h the facility was completed or ac- 
quired, or with the tax;11&le year succeeding the taxable year in which 
sucli f;icility wiis «olllpleted or acquired, sh:111 l&e made by filing with the 
Secretary or his delegate, in such manner, in such form, and vvithin such 
time, as the Secretary oi his dele ate may by regulations prescribe, a 
statenient of such election. 

(c) TERMINATICN oF AIICRTIZATICN DEDI. cTICN. — A taxpayer which 
has ele«ted under subsection (b) to take the amortization deduction 
provided in subsection (a) inay, at any time after n&aking such election, 
discontinue the amortization deduction with respect to the remainder 
of the amortization period, such discontinuance to begin as of the be- 
ginning of any month specified by the taxpayer in a notice in writing 
filed with the Secretary or his delegate before the beginning of such 
month. The depreciation deduction provided under section 167 shall be 
allowed, beginning ivith the first inonth as to which the amortization 
deduction does not apply, and the taxpayer shall not be entitled to any 
further amortization deduction v&ith respect to such emergencv facility. 

(d) DEFINITIONS. — 
(1) EMERGENOY FxciIITY. — For purposes of this section, the 

term "emergen«y facility" means any facility, land, building, ma- 
chinery', or equipment, or any part thereof, the construction, recon- 
struction, erection, installation, or acquisition of which was 
completed after December 81, 1949, and with respect to which a 
certificate under subsection (e) has been made. In no event shall 
an amortization deduction be allowed in respect of any emergency 
facility for any taxable year unless a certificate in respect thereof 
under this paragraph shall have been made before the filing of the 
taxpaver's return for such taxable year. 

(2) EI1ERGElvcv PERIoD. — For purposes of this section, the teim 
"emergency period" means the period beginning January 1, 1950, 
and ending on the date on which the President proclaims that the 
utilization of a substantial portion of the emergency facilities with 
respect to which certifications under subsection. (e) have been made 
is no longer required in the interest of national defense. 

(e) DETERSIINATION CF ADJUBTED BAsls CF EAIERGENOY FAcIIITY. — 
In deter&Dining, for purposes of subsection (a) or (g), the adjusted basis 
of an emergency facility— 

(1) There shall be included only so much of the amount of the 
adjusted basis of such facility (computed without regard to this 
section) as is properly attributable to such construction, reconstruc- 
tion, erection, installation, or acquisition after December 81, 1040, as 
the certifying authority, designated by the President by Executive 
Order, has certified as necessary in the interest of national defense 
during the emergency period, and only such portion of such amount 
as such authority has certified as attributable to defense purposes. 
Such certification shall be under such regulations as may be pre- 
scribed from tiine to time by such certifying authority with the 
approval of the President. An application for a certificate must be 
filed at such time and in such manner as may be prescribed by such 
certifying authority under such regulations, but in no event shall 
such certificate have any effect unless an application therefor is 
filed before March 24, 1061, or before the expiration of 6 months after 
the beginning of such construction, reconstruction, erection, or 
installation or the date of such acquisitio~, whichever is later. 

(2) After the conipletion or acquistion of any emergency facility 
with respect to which a certificate under paragraph (1) has been 
made, any expenditure (attributable to such facility and to the 
period after such completion or acquistion) which does not represent 
construction, reconstruction, erection, installation, or acquisition 
included in such certificate, but with respect to which a separate 
certificate is made under paragraph (1), shall not be applied in 
adjustment of the basis of such facility, but a separate basis shall 
be computed therefor pursuant to paragraph (1) as if it were a new 
and separate emergency facility. 

(f) DEPREcIATICN DEDUcTIoN. — If the adjusted basis of the emergency 
facility (computed Ivithout regard to this section) is in excess of the 
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adjusted basis computed under subsection (e), the depreciation deduc- 
tion provided by section 167 shall, despite the provisions of subsection 
(a) of this section, be allowed with respect to such emergency facility 
as if its adjusted basis for the purpose of such deduction were an amount 
equal to the amount of such excess. 

(g) PAYMENT BY UNITED STATEs CF UNAMoRTIzED CCST oF FAcILITY. — 
If an amount is properly includible in the gross income of the taxpayer 
on account of a paynient with respect to an emergency facility and such 
payment is certified as provided in ps. ragraph (1), then, at the election 
of the taxpayer in its return for the taxable year in which such amount 
is so includible— 

(1) The amortization deduction for the month in which such 
amount is so includible shall (in lieu of the aiuount of the deduction 
for such month computed under subsection (a) be equal to the 
amount so includible but not in excess of the adjusted basis of the 
emergency facility as of the end of such month (computed without 
regard to any amortizatiou deduction for such month). Paymeuts 
referred to in this subsection shall be payments the amounts of 
which are certified, under such regulations as the President may 
prescribe, by the certifying authority designated by the President 
as compensation to the taxpayer for the unamortized cost of the 
emergency facility made because— 

(A) A contract with the United States involving the use of 
the facility has been terminated by its terms or by cancellation, 
or 

(B) The taxpayer had reasonable ground (either froru pro- 
visions of a contract with the United States involving the use of 
of the facility, or from written or oral representations made 
under authority of the United States) for anticipating future 
contracts involving the use of the facility, which future con- 
tracts have not been made. 

(2) In ease the taxpayer is not entitled to any amortization de- 
duction with respect to the einergency facility, the depreciation 
deduction allowable under section 107 on account of the inonth in 
which such amount is so includible shall be increased by such amount, 
but such deduction on account of such nionth shall not be in excess 
of the adjusted basis of the emergency facility as of the end of such 
month (computed without regard to any amount allowable, on ac- 
count of such month, under section 167 or this paragral&h). 

(h) LIFE TENANT AND REIIAINDERMAN. — In the ease of property held 
by one person for life with remainder to another person, the deduction 
shall be computed as if the life tenant ivere the absolute owner of the 
property and shall be allowable to the life tenant. 

(i) CRoss REFERENcE. — For special rule with respect to gain derived 
from the sale or exchange of property the adjusted basis of which is 
determined with re ard to this section, see section 1238. 

1 1 68 1 AMOPiTIzATION OE Z2tIKBGExcY' FAGILITII s j GENER wL 

RULE. — (a) A person (including an estate or trust (sce section 642 (f) 
and $ 1. 642 (f) — 1) and a partnership (see section 706 and $ 1. 703 — 1) ) 
is entitled, by election to a deduction with respect, to the amortization 
of the adjusted basis (for determining gain) of an emergency faci)ity, 
such amortization to be based on a, period of. 60 montlis. As to the 
adjusted basis of an emergency facihty, see $ 1. N8 — 5. The taxpayer 
may elect to begin the 60-month amortization period with (1) the 
month following the month in which such facility was completed or 
acquired, or (2) the taxable year succeeding that in which such facility 
was completed or acquired (see $ 1. 168 — 2). The date on which, or the 
month within which, an emergency facility is completed or acquired is 
to be determined upon the facts in the particular case. Ordinarily, the 
taxpayer is in possession of all the facts and, therefore, in a position 
to ascertain such date. A. statement of the date ascertained by the 
taxpayer, together with a statement of the pertinent facts relied upon, 



should be filed with the taxpayer's election to take amortization de- 
ductions with respect to such facility. 

(b) In no event sliall an amortization deduction be alloived v, . ith 
respect to an emergency facility for any taxable year unless such 
facility has been certified prior to the date of filing of tlie taxpayer's 
return for such taxable year. 

(c) In general, with respect to each month of the 60-month period 
which falls within the taxable year, the amortization deduction is an 
amount equal to the adjusted basis of the facility at the end of each 
month divided by the number of months (including tlie particular 
month for ivhich the. deduction is computed) remaining in the 60- 
montli period. Tlie adjusted basis at the end of any nionth shall 
be computed without regard to the amortization deduction for such 
month. The total amortization deduction with respect to an 
emergency facility for a particular taxable year is the sum of the 
amortization deductions allowable for each nionth of the 60-month 
period which falls within such taxable year. The amortization de- 
duction taken for any month is in heu of the deduction for depreciation 
which would otherwise be allov able under section 167. See, however„ 
( 1. 168 — 6, relating to depreciation with respect to any portion of the 
emergency facility not subject to amortization. 

(d) This section may be illustrated by the following examples: 
Exgmp/e (1). — On July 1, 1954, the X Corporation, which makes 

its income tax returns on the calendar year basis, begins the construc- 
tion of an emergency facility which is completed on September 30, 
1954, at a cost of $240, 000. The certificate covers the entire construc- 
tion. The X Corporation elects to take aniortization deductions with 
iespect to the facility and to begin the 60-month amortization. period 
v-ith October, the month following its completion. The adjusted 
basis of the facility at the end of October is $240, 000. The allowable 
amortization deduction with respect to such facility for the taxable 
year 1954 is $12, 000, computed as follows: 
Monthly amortization deductions: 

October; $240, 000 divided by 60 ~~4, 000 
November ' $236, 000 ($240, 000 minus $4, 000) divided by 59 4. 000 
December; $262, 000 ($236, 000 minus $4, 000) divided by, &3 4, 000 

Total amortization deduction for 1954 12, 000 

Ez™p/e (8). — Tlie Y Corporation, ivhich makes its incoine tax re- 
turns on the basis of a fiscal year ending November 30, purchases;in 
emergency facility (No. 1) on July 29, 1955. On June 15, 1955, it 
begins the construction of an emergency facility (No. 2) which is 
coinpleted on A. ugust 2, 1955. The entire acquisition and construction 
of such facilities are covered by the certificate. The Y Corporation 
elects to take amortization deductions ivith respect to both facilities 
and to begin the 60-month amortization period in each case with the 
month following the month of acquisition or completion. At the end 
of the first month of the amortization period the adjusted basis of 
facility No. 1 is $300, 000 and the adjusted basis of facility No. 2 is 
$54, 000. In September 1955, facility No. 1 is damaged by fire, as a re- 
sult of which its adjusted basis is properly reduced by $25, 370. The 
allowable amortization deduction with respect to sucli facilities for the 
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taxable year ending Xovember 80, 1055, is $21, 410, computed as 
follows: 

Fact fi ty . Yo. 1 

Monthly amortization deductions: 
August; $800, 000 divided by 60 
September; $269, 680 ($800, 000 minus $5, 000 and $2o, 870) Iliviried 

b y o9 
October; $265, 060 ($269, 680 minus $4, 570) divided by 58 
November: $260, 490 ($265, 060 minus $4, 570) divided by 57 

Amortization decluction for 1955 

Facy~'ty 1Vo. 3 

Monthly amortization deductions: 
September; $o4, 000 divirled by 60 
October; $58, 100 Ilivided by 59 
November; $52, 200 divided by 58 

Amortization deduction for 1955 

$5, 000 

4 570 
4, 570 
4, 570 

18, 710 

$900 
900 
900 

2, 700 

Total amortization deduction for 1955 21, 410 

Examp/e (8). — On June 15, 1054, the Z Corporation, which makes 
its income tax returns on the calendar year basis, completes the con- 
struction of an emergency facility at a cost of $110, 000. In its income 
tax return for 1954, filed on Match 15, 1055, the Z Corporation elects 
to take amortization deductions with respect to such facility and to 
begin the 60-month amortization period with July 1054, the month 
following its completion. No certificate with respect to such facility 
is made Iintil April 10, 1055, and therefore no amortization deduction 
with respect to such facility is allowable for any month in the taxable 
year 1054. The Z Corporation is entitled, hov;ever, to take a deduc- 
tion for depreciation of such facility for the taxable year 1054, such 
deduction being assumed, for the purposes of this example, to be 
$2, 000. Accordingly, the adjusted basis of such facility at the end of 
January 1055 (without regard to the amortization deduction for such 
month) is $108, 000 ($110, 000 minus $2, 000). For the taxable year 
1055, the Z Corporation is, with respect to such facility, entitled to an 
amortization deduction of $24, 000, computed as follow~s: 

Monthly amortization deductions: 
January; $108, 000 divided hy 54 $2, 000 
February; $106, 000 ($108, 000 minus $2, 000) divided by 58 2, 000 
;!!arch; $104, 000 ($106, 000 minus $2, 000) divided by 52 2, 000 
For the remaining nine months (similarly computed) 18, 000 

Total amortization deduction for 1955 24, 000 

Since the Z Corporation elected in its return for 1054 to take amorti- 
zation deductions with respect, to such facility and to begin the 
60-month amortization period with July 1954, it must compute its 
amortization deductions for the 12 months in the taxable year 1055 
on the basis of the remaining months of the established 60-month 
amortization period, as indicated in the above computation. 

I) 1. 168 — 2 KxxcTIoN oI' %3IQH TIZATIoN. — (a) General rule. — An 
election by the taxpayer to take amortization deductions with respect 



to an eniergency facility and to begin the 60-nionth amortization period 
either ivith the month following the month in ivhich such facility was 
completed or acquired, or with the taxable year succeeding the taxable 
year in ivhich sucli facility was completed or acquired, shall be made 
by a statement to that effect in its return for the taxable year in ivhich 
falls the first month of the 60-month aniortization period so elected. 

(b) Election not made in prescribed manner. — If the statement of 
election is not made by the taxpayer as prescribed in paragrapli (a) 
of this section, it may, in the discretion of the Commissioner and for 
good cause sho'wn, be inade in such manner and form and within such 
time as may be approved by the Commissioner. 

(c) Other requirenient8 and considerations. — Xo method of making 
such election other than those prescribed in this section and corre- 
sponding sections of prior regulations is permitted. Any statenient 
of election should contain a description clearly identifying each emer- 
gency facility for which an amortization deduction is claimed. A 
taxpayer which does not elect, in the nianner prescribed in this section 
or corresponding sections of prior regulations, to take amortization 
deductions with respect to an en, ergency facility shall not be entitled 
to such deductions. 

$ 1. 168 — 8 KLEOTIQN To DIscoNTINEE AMoRTIzXTIQN. — (a) If a. tax- 
payer has elected to take amortization deductions with respect to an 
emergency facility, it may, after such election and prior to the expira- 
ation of 60-month amortiztaion period, discontinue the amortization 
deductions for the remainder of the 60-month period. An election to 
discontinue the amortization deductions shall be made by a notice in 
writing filed with the district director for the district in which the 
return of the taxpayer is required to be filed, specifying tlie month as 
of the beginning of which the taxpayer elects to discontinue such 
deductions. Such notice shall be filed before the beginning of the 
month specified therein, and shall contain a description clearly ideiiti- 
fying the emergency facility with respect to which the taxpayer 
elects to discontmue the amortization deductions. If the taxpayer 
so elects to discontinue the amortization deductions, it shall not be 
entitled to any further amortization deductions with respect to such 
f acility. 

(b) A taxpayer which thus elects to discontinue aniortization deduc- 
tions with respect to an emergency facility is entitled, if such facility 
is depreciable property under section 167 and the regulations there- 
under, to a deduction for depreciation with respect to such facility. 
The deduction for depreciation shall begin ivith the first month as to 
which the amortization deduction is not applicable, and shall be com- 
puted on the adjusted basis of the property as of the beginning of such 
month (see section 1011 and the regulations thereunder). 

(c) This section may be illustrated by the folloiving example: 
rcmp/c. — On July 1, 1054, the X Corporation which makes its in- 

come tax returns on the calendar yea, r basis, purchases an emergency 
facility, consisting of land with a building thereon, at a cost of $806, 000 
of which $60, 000 is allocable to tlie land and $246, 000 to the building. 
The certificate covers the entire acquisition. The corporation elects 
to take amortization deductions with respect to the facility and to begin 
the 60-month amort, ization period with the taxable year 1%5. De- 
preciation of the building in the amount of $6, 000 is deducted aiid al 



lowed for the taxable year 1954. On March 95, 1056, the corporation 
files notice with the disti ict director of its election to cliscontinue the 
amortization deductions beginning with the month of April 1%0. The 
adjusted basis of the facility on January 81, 1055, is $800, 000, or the 
cost of the facility ($806, 000) less the depreciation allowed for 1054 
($0, 000). The amortization deductions for the taxable year 1055 and 
tlie months of January, I& ebruary, ancl March 1050, amount to $75, 000, 
or $5, 000 per month for 15 months. Since, at the beginning of the 
amortization period ( January 1, 1955), the adjusted ba~sis of the land 
($60, 000) is one-fifth of the a~cljuste&k basis of the entire facility 
($800, 000) and since there are no adjustments to basis other than on 
account of amortization during the period, the adjustecl basis of the 
land should be reduced by $15, 000, or one-fifth of the entire amortiza- 
tion deduction, and the adjusted ba~sis of the building should be reduced 
by $00, 000, or four-fifths of the entire amortization deduction. Ac- 
cordingly, the adjusted basis of' the facility as of April 1, 1056, is 
$995, 000, of which $180, 000 is allocable to the building for the purpose 
of depreciation decluctions under section 107, and $45, 000 is allocable 
to the land. 

$ 1. 108 — 4 DEFiNiTiows. — As usecl in the regulations under section 
108, the term- 

(a) "Certifying authority" means the certifying authority designa- 
ted by the President by Executive order. 

(b) "Emergency facility" means any facility, land, building, 
machinery, or equipment, or any part thereof, the acquisition of which 
occurred after December 81, 1MO, or the construction, reconstruction, 
erection, or installation of which was completed after such date, and 
with respect to which a certificate under section 108(e) has been made. 
In the case of an application for a certificate under section 108(e) 
which is filed after March 28, 1&1, only the part of any such facility 
which is constructed. , reconstructed, erectecl, or installed by any person 
not earl. ier than six montlis prior to the fiiling of such application, and 
which is certified in accordance mith section 108 (e), shall be deemed to 
be an emergency facility, notivithstanding that the other part of such 
facility mas constructed, reconstructed, erected, or installed earlier 
than six months prior to the filing of such application. The term 
"emergency facility, ' as so clefined, may inclucle, among other things, 
improvements of lancl, such as the construction of roads, bridges, and 
airstrips, and the dredging of channels. 

(c) "Emergency period" means the period beginning on January 1, 
1050, ancl ending on the date on which the President proclaims that 
the utilization of. a substantial portion of the certified emergency 
facilities is no longer required in the interest of national clefense. 

$ 1. 108 — 5 ADJ'USTED BAsls oF EMEHGKÃcY FAOILiTY'. (a) In gen- 
eral. — (1) The adjusted basis of an emergency facility for the purpose 
of computing the amortization deduction may difi'er from what would 
otherwise constitute the adjusted basis of such emergency facility, in 
that it shall be the adjusted basis for determining gain (see sections 
1011 — 1029, inclusive) and in that it may be only a~portion of what 
would otherwise constitute the adjusted basis. It mill be only a portion 
of such other adjusted basis if only a portion of the basis (unadjusted) 
is attributable to certified construction, reconstruction, erection, in- 
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stall;ition, or acquisition taking place after December 81, 1949. Also 
it will be only a ~portion of what would otherwise constitute tlie adjusted 
basis of the emergency facility if only a portion of the basis (unad- 
justed) is certified as attributable to defense purposes. It is therefore 
necessary first to determine the unadjusted basis of the emergency 
facility from which the adjusted basis for amortization purpose is 
derived. 

(2) The unadjusted basis for amortization purposes is the same as 
the unadjusted basis otherwise determined only when the entire con- 
struction, reconstruction, erection, installation, or acquisition takes 
place after December 81, 1949, and is certified in its entirety by the 
certifying authority. 

(8) In cases in which only a portion of the construction, reconstruc- 
tion, erection, installation, or acquisition takes place after December 81, 
1949, and that portion is certified in its entirety by tlie certifying au- 
thority, the unadjusted basis for the purpose of amortization is so 
niuch of the entire unadjusted basis as is attributable to the certified 
construction, reconstruction, erection, installation, or acquisition which 
takes place after December 81, 1949. For example, the X Corporation 
begins the construction of a, facility on november 15, 1949, and such 
facility is completed on April 1, 19M, at a cost of $5. 000, 000 of which 
$4, 600, 000 is attributable to construction af ter December 81, 1949. The 
entire construction after December 81, 1949, is certified by the certify- 
ing authority. The unadjusted basis of the eniergency facility for 
amortization purposes is therefore $4, 600, 000. For depreciation of 
the remaining portion ($400, 000) of the cost, see $ 1. 168 — 6. 

(4) If the certifying authority certifies only a portion of the con- 
struction, reconstruction, erection, installation, or acquisition of prop- 
erty which takes place after December 81, 1949, the unadjusted basis 
for amortization purposes is limited to such portion so certified. As- 
suming the same facts as in the example in subparagraph (8) of this 
paragraph, except that only 50 percent of the construction, reconstruc- 
tion, erection, installation, or acquisition after December 81, 1949, is 
certified, the unadjusted basis for amortization purposes is 50 percent 
of $4, 600, 000, or $2, 800, 000. 

(5) Tlie adjusted basis of an emergency facility for amortization 
purposes is the unadjusted basis for amortization purposes less the 
adjustments properly applicable thereto. Such adjustnients are those 
specified in sections 1016 and 1017, except that no adjustments are to be 
taken into account which increase the adjusted basis. (See paragraph 
(b) of this section. ) If the taxpayer constructs, reconstructs, erects, 
installs, or acquires an emergency facility pursuant to a cost reim- 
bursement contract with an obligation for reimbursement by the 
United States of all or a part of the cost o'f such f acility, the unadj usted 
basis of such facility for amortization purposes shall not include that 
part of the cost for which the taxpayer is entitled to reimbursement. , 
and the amount received as reimbursement, shall be treated as a capital 
receipt. However, amounts received by a taxpayer which represeiit 
in fact compensation by reason of' termination of a government con- 
tract or payment for articles under such a contract, though denomi- 
nated reimbursements for all or a part of the cost of an emergency 
facility, are not to be treated as capital receipts but are to be taken into 
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account in computing income, and are therefore not to be applied in 
reduction of the bnsis of such facility. 

(6) The following examples will illustrate the computation of thc 
acljusted basis of an emergency f;!cility for amortization purposes: 

Exam)&k (1). — The X Corporntion completes nn emergency facility 
on July 1, 1054, the entire uinuljustecl basis of which is $500, 000, and 
the unndjusted basis of which for tlie purpose of amortization is 
%800, 000. The X. Corporation elects to begin amortization ns of 
January 1, 1055. The only ncljusii:ient to basis for the period July 
1, 1054, to Jnnunry 81& 10;», , other titan depreciation or nmortization 
for January 1055, is ~5, 000 for cleprecintion for the inst six months of 
1054. The ndjusted basis for the purpose of nmortiz;!i ion is therefore 
~&800, 000 less +&000 (300, 000/500, 000 X $5, 000), or l~2!) & &000. 

E, rcr»&pie (8). — On J!ily ol, 1056, the Y Cor~poration has an emer- 
gency facility (a builcling) which wns complete!1 on July 1, 1052, the 
entire basis of which is e500, 000 and the uirndjusted basis of which 
for the purpose of amortization is $300, 000. The corporation elected 
to begin amortization ns of January 1, 1053, at which time it was en- 
titled to 85. 000 clepreciation for the last six months of 1052. On July 1, 
1056, the facility v as clamnged by fire, ns the result of which its ad- 
justed basis is properly recluced by $200, 000. The adjusted basis of 
the emergency facility as of July 1056 for the purpose of amortization 
and depreciation, and the adjusted basis for other purposes, are 
~&23, 840. 18, $40, 250. 82, nncl $ c 3, 100. 00, respectively, computed as 
follows: 

For amortization For depreciation For other 
pal'poses 

1 nadjusted basis 
Less depreciation to Jan. 1, 1953 

Adjusted basis Jan. 1953 
Less amortization for 42 months 
Less depreciation for 42 months 

$300, 000. 00 
3, 000. 00 

297, 000. 00 
207, 900. 00 

8200, 000. 00 
2, 000. 00 

198, 000. 00 

14, OGO. 00 

$500, ooo. oo 
5, 000. 00 

495, 000. 00 
207, 900. 00 

14, 000. 00 

Adjusted basis at time of fire 
Less fire loss (apportioned as ex- 

plained below) 

Adjusted basis after fire loss 

89, 100. 00 

65, 250. 82 

23, 849. 18 

184, 000. 00 273, 100. 00 

134, 749. 18 200, 000. 00 

49, 250. 82 73, 100, 00 

The $200, 000 fire loss is appliecl agninst, the adjusted bnsis for the pur- 
pose of amortizntion nnd the adjustecl basis for the purpose of depre- 

- ciatiou in the proportion that each such adjusted basis at the time of' 

the fire bears to their sum, i. e. , 80, 100/278, 100 x $200, 000 or $65, 250. 82, 
against the amortization bnsis, ancl 184, 000/273, 100 x $200, 000, or 
$1, -4, i 4, . 18 ag, . inst the depreciation bnsis. 

(b) Capital adcHtic&ng, — (1) If, after the co!npletion or acquisition 
of nn emergency facility which lras been certified by the certifving 
authority f'urther exr&enclitures are made for construction, reconstruc- 

1 tion, erection, installation, or acquisition attributable to sue i facility 
but not covered by such certificntioii, such expenditures sh;!11 not be 
aclcled to the adjustecl basis of the emergency fI&cility [' or amortization 
purposes unclcr such certification. If such furtl«-r exl&enclitures are 
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separately certified in accordance with the provisions of section 
168 (e) (1) and this section, they are treated as certified expenditures in 
connection with a new and separate emergency facility and, if proper 
election is made, will be taken into account in computing the adjusted 
basis of such new and separate emergency facility for tl. e purpose of 
amortization. 

(2) The application of subparagraph (1) of this paragraph may 
be illustrated by the following exanip]e: 

Example. — On March 1, 1954, the certifying authority certifies as 
an emergency facility a heating plant proposed to be constructed by 
the Z Corporation. Such facility is completed on July 1, 1954. The 
Z Corporation, on August 1, 19M, begins the installation in the plant 
of an additional boiler, which is not included in tlie certification for 
the plant but is certified as a new and separate emergency facility. 
For amortization purposes, the adjusted basis of the he~ating pla!!t is 
determined without including the cost of the additional boile~r. Such 
cost is taken into account in computing the adjusted basis of the new 
and separate emergency facility (the boiler), as to which the taxpayer 
has a separate election for amortization purposes and a separate amor- 
tization period. 

3 1. 168 — 6 DEPRECIATION OF PORTION OF EMERGENCE FACII IT% NOT 
SUBJEGT To AMCRTIzATIoN. — (a) Tlie rule that an amortization deduc- 
tion with respect to an emergency facility is in lieu of any deduction 
for depreciation which would otherwise be allowable under section 167 
is subject to the exception provided in section 168(f). Under this 
exception, if the property constituting such facility is depreciable 
property under section 167 and the regulations thereunder and if the 
adjusted basis of such facility as coniputed under section 1011 for 
purposes other than the amortization deductions is in excess of the 
adjusted basis computed for the purpose of the amortization deduc- 
tions, then the excess shall be charged ofi' over the useful life of the 
facility and recovered through depreciation deductions. Thus, if the 
construction of an emergency facility is begun on or before December 
31, 1M9, and completed after such date, no amortization deductions are 
allowable with respect to the amount attributable to such construction 
on or before such date (see ) 1. 168 — 5). However, if the property 
constituting such facility is depreciable property under section 167 
and the regulations thereunder, then the depreciation deduction pro- 
vided by such section and regulations is allowable with respect to the 
amount attributable to such construction on or before December 81, 
1949. 

(b) Similarly, if only a portion of the construction, reconstruction, 
erection, installation, or acquisition after December 81, 1N9, of an- 
emergency facility has been certified by the certifying autliority, and 
if such facility is depreciable property under section 167 aud the regu- 
lations thereunder, then the depreciation deduction provided by such 
section and regulations is allowable with respect to tlie portion which 
has not been so certified. 

(c) For illustration of the treatment of a depreciable portion of an 
emergency facility, see example (9) in $ 1. 168 — 5 (a) (6). 

$ 1. 168 — 7 PA+MENT Bv UNITEn STATEs or Ui AMDRTIzEn CosT OF 

FAOII, ITv. — (a) Section 168 (g) contemplates that certain payments 
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niay be made by the United States to a, taxpayer as compensation for 
the unamortized cost of an eniergency facility. If any such payment 
is properly includible in gross income and has been ceitified, as pro- 
vided in section 168 (g), as b. aving been paid under the circumstances 
described therein, a taxpayer which is recovering the adjusted basis 
of an emergency facility through ainortization rather than deprecia- 
tion may elect to take;in amount equal to such payment as an amorti- 
zation deduction ivith respect to such facility for the inonth in which 
such. pa&nient is so includible. Such amortization deduction shall be 
in lieu of the;. mortization deduction otherwise allowable with respect 
to such facility for such month, but it shall not in any case exceed the 
adjusted basis of such facility (see $ 1. 168 — 5) as of the end of such 
month (computed without regard to any amortization deduction for 
such month. ). The election referred to in this paragraph shall be 
made in the return for the taxable year in which the amount of such 
payment is includible in gross income. 

(b) If a taxpayer is recovering the adjusted basis of an emergency 
facility through depreciation rather than amortization, the deprecia- 
tion deduction allowable under section 167 for the month in which the 
amount of any such payment is includible in gross income shall, at 
the taxpayer's election, be increased by such amount; but the total 
deduction with respect to the certified portion of sucli facility shall 
not in any case exceed the adjusted basis of such facility (computed 
as provided in section 168 (e) and $ 1. 168 — 5 for amortization purposes) 
as of the end of such month (computed without regard to any amount 
allowable for such month under section 167 or 168(g) (2). The elec- 
tion referred to in this paragraph shall be made in the return for the 
taxable year in which the amount of such payment is includible in 
gross income. 

(c) This section may be illustrated by the following examples: 
Encamp/e (1). — On January 31, 1954, the X Corporation purchases 

an emergency facility at a cost of $600, 000. The certificate covers the 
entire acquisition. The X Corporation elects to take amortization 
deductions with respect to such facility and to begin the 60-month 
amortization period with February 1954, the month following the 
month of acquisition. On July 15, 1955, as a result of the cancellation 
of certain contracts with the X Corpora~tion, the United States makes 
a payment of $300, 000 to the corporation as compensation for the 
unamortized cost of such facility. The $300, 000 payment is includible 
in the X Corporation's gross income for July 1955. The adjusted 
basis of such facility for amortization purposes as of the end of July 
1955, computed witliout regard to any amortization deduction for 
such month, is $430, 000. Accordingly, the corporation is entitled to 
take an amortization decluction of $300, 000 for such month, in lieu of 
the $10, 000 amortization deduction which is otherwise allowable. 

Example (8). — On Xovember 30, 1954, the Y Corporation purchases 
an emergency facility, consisting of land with a building thereon, at 
a cost of @00, 000, of which $200, 000 is allocable to the land and 
$300, 000 to the building. The certificate covers the entire acquisition. 
The Y Corporation does not elect to take amortization deductions with 
respect to such facility, but is entitled to a depreciation deduction with 
respect to the building at the rate of 3 percent per annum, or 5750 per 
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month. On August 12, 1956, as a result of cancellation of certain 
contracts, the United States makes a payment of $400, 000 to the cor- 
poration as compensation for the unrecovered cost of such facility. 
The $400, 000 is includible in the Y Corporation's gross income for 
August 1956. The adjusted basis of the facility' as of the end of 
Aug~ust 1956, computed without regard to depreciation for such month, 
is f485, 000, of which amount $200, 000 is allocable to the land and 
$285, 000 to the building. Accordingly, the corporation is entitled to 
increase the $750 depreciation deduction for August 1956 by the full 
amount of the $400, 000 payment. 
$$ 1. 169 to 1. 169 — 8, incl. [Reserved. ] 

O. GORnoN DEz. K, 
Acting Commissioner of InternalEevenne. 

Approved April', 1958. 
FRED C SCRIBNER~ JR 

Acting Secretary of the Treasury. 

(Filed by the Division of the Federal Register on April 8, 19o8, 5: 15 p. m. , and 
published in the issue of the Federal Register for April 5, 1%8, 23 F. R. 2244) 

SECTION 162. — TRA. DE OR BUSINESS EXPENSES 

(Also Sections 1012, 1221; 26 CFR 1. 1012 — 1, Rev. Rul. 58-41 
1. 1221-1. ) 

V here a mortgage is sold to the Federal National Mortgage Asso- 
ciation by a taxpayer, such as a bank, trust company or other private 
source dealing in mortgages and the taxpayer under the provisions 
of the "Federal National Mortgage Association Charter Act" pur- 
chases stock of the association, the amount paid for the stock does 
not constitute a deductible business expense but must be capitalized. 
The basis of such stock is its cost irrespective of its fair market 
value, and gain or loss upon subsequent disposition of such stock 
constitutes a capital gain or loss. However, fees paid with respect 
to each mortgage are additional items of mortgage cost in determin- 
ing ordinary gain or loss upon its sale. 

Advice has been requested as to the basis of the stock of the Federal 
National Mortgage Association purchased by a taxpayer under the 
circumstances described below and whether amounts paid for the stock, 
as well as certain fees paid in connection with the sale of the mortgages 
to the association, constitute items of cost in determining the ordinary 
gain or loss upon sale of the mortgages. 

A mortgage corporation sold a inortgage, in the ordinary course of 
its business, to the Fed. eral National Mortgage Association. The un- 
paid balance of the mortgage was 200x dollars. In order to efFect the 

. sale, the corporation, in accordance with the provisions of section 
803(b) of the Federal National Mortgage Association Charter Act, 
approved August 2, 1954, 68 Stat. 590, 12 U. S. C. 1716, purchased 
stock of the association in the amount of 6x dollars. The corporation 
was also required to pay a, . nrarketing fee of 2z dollars in connection 
with the sale of the mortgage to the association. 

The Act approved August 2, 1954, as far as it is pertinent, created 
a Government corporation known as the "Federal National Mortgage 
Association. " which is a constituent agency of the Housing and 



Home Finance Agency. One of the purposes of the Act was to es- 
tablish in the Federal Government a secondary market facility for 
home morto. ages, and the Act provides that the operation of such 
facility shall be financed by private capital to the maximum extent 
feasible. 

Section 303 of the Act provides that the Secretary of the Treasury 
shall initially subscribe to all the capital stock of the association. In 
addition section 303 (b) of the Act provides in part: 

The Association shall accumulate funds for its capital surplus account from 
private sources by requiring each mortgage seller to make payments of non- 
refundable capital coutributions equal to not less than 6 per centuin of the 
unpaid principal aniount of mortgages therein involved in purchases or con- 
tracts for purchase between such seller and the association, or such greater 
percentage as may from tinie to time be determined by the association. In 
addition, the Association znav impose charges or fees for its services with the 
objective that all costs and expenses of its operation should be witliin its inconie 
derived from such operations and that such operation should be fully self-sup- 
porting. 

Section 303(c) of the Act provides in part: 
The Association shall issue, from time to time, to each mortgage seller its 

common stock (only iu denominations of $100 or multiples thereof) evidencing 
any capital contributious made by the seller pursuant to subsection (b) of this 
section. 

Section 16o of the Internal Revenue Code of 1954 allows as a 
deduction from gross income all the ordinary and necessary expenses 
incurred during a taxable year in carrying on any trade or business. 

Section 1012 of the Code provides, with certain exceptions not perti- 
nent liere, that the basis of. property shall be the cost of such property. 

The three percent payment provided in section 303(b) of the Act 
is a capital contribution for which shares of stock in the association 
are issued and is in addition to other charges or fees (which constitute 
an item of. mortgage cost) tlrat the association might impose for its 
services to sellers of mortgages. Such payment is not in lieu of. the 
discount at which mortgages might be acquired by the association, 
but woulcl be in addition to such discount. 

In Erpo8iti on houeeni r G'orporation v. Comm& sioner, 163 Fed. (od) 
283, all applicants for concessions (including the tax~payer) at the 
Xew York Arorld's Fair were required to invest in debenture bonds 
that were sold to finance the Fair. The taxpayer obtained a con- 
cession until the fair closed. Shortly thereafter, the debentures were 
sold at a loss. The Circuit Court of Appeals for the Second Circuit 
in alarming the Tax Court of the United States held that the taxpayer 
harl ma, cle an investment in the debentures and that these represented 
capital assets and the loss upon their sale represented a capital loss. 

Revenue Ruling 58 — 40, page 19, this Bulletin, holds, in part, that 
any. gain or loss upon the sale of stock, bonds or other securities 
which are purclrascd pursuant to a contract performed by the tax- 

payer in the regular course of his business or are purchased solely 
for the purpose of obtaining inventory, under the pai ticular arrange- 
ment there described, constitutes ordinary gain or loss, as the case 

may be, in the year such stock, bonds, or other securities a, re sold. 

The facts in the instant case are closer in principle to those in the 

Exposit~'on 8out en&' Corporation case. The legislative history of the 
I&'ederal National Mortgage Association Charter Act of 1954 indi- 
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cates that Congress intended that purchases of stock of the Associ- 
ation are to be treated as investments in the Association. As in the 
Expo8it~'on 8ouvenir Corporation case, the taxpayer is required to 
make such an investment and, although investing in these securities 
may not bc his primary motive in acquiring them, they are necessarily 
held as investments and, as such, must be treated as capital assets. 

Since, in accordance with the principles of the Ezp08i tion Souvenir 
case, the stock constitutes a capital asset, the amount paid therefor 
does not constitute a deductible business expense but must be capital- 
ized. Any gain or loss upon subsequent disposition constitutes a 
capital gain or loss measured by the difFerence between the amount 
received and 6x dollars (the amount paid for the stock). With re- 
spect to the gain or loss upon sale of the mortgage to the association, 
ordinary gain or loss is measured by the difference between the total 
proceeds of 200@ dollars and the basis of the mortgage to the corpora- 
tion. The marketing fee of 2x dollars constitutes a cost item to be 
included as part of the basis. of the mortgage in determining the 
ordinary gain or loss upon its sale. 

In view of the above, it is held that (1) the payment for the stock 
must be capitalized and, since the stock is not an inventory item or 
an item held for sale to customers in the ordinary course of business, 
may not be valued at the lower of cost or market but must be valued 
at cost; (2) such stock constitutes a capital asset as defined in section 
1221 of the Code and any gain or loss upon its subsequent disposition 
constitutes a capital gain or loss as the case may be; and (3) any 
marketing fees paid to the Association by the corporation constitute 
additional items of mortgage cost to be taken into account in the 
computation of the ordinary gain or loss upon the sale of the mortgage 
to the Association. 

(A. iso Sections 61, 104, 106; 26 CFR 1. 61 — 2, 
1. 104 — 1) 1. 106 — 1. ) 

(Also I'art II, Sections 22 (a), 22(b), 23(a); 
Regulations 118, Sections 39. 22(a) — 3, 
39. 23 (a) — 6. ) 

Rev. Rul. 58 — 90 

Treatment for Federal income ta. x purposes of amounts paid as 
premiums on, and amounts received as benefits under, individual 
insurance policies covering sickness and disability protection 
(1) where the premiums are paid by a corporate employer for the 
benefit of a kev employee and (2) where the premiums are paid by 
an individual sole proprietor of an unincorporated business for his 
own benefit. 

A. dvice has been requestecl as to the treatment for Federal income 
tax purposes of amounts paid as premiums on, and amounts received 
as benefits under, the two insurance policies referred to in the follow- 
ing examples. Neither policy is part of a group insurance plan. 

Example (1). A corporation purchases an individual insurance 
policy for a key employee. The only benefit provided by the policy 
is income replacement payments in the event the employee becomes 
sick or disabled. The employee, who is not a stockholder in the cor- 
poration, has all the rights of ownership in the policy, and no part of 
the benefits under the policy are payable to the corporation. The cor- 



porate employer pays the premiums on the policy only so long as the 
employee remains in. its employ. 

Kxaniple (2). An individual sole proprietor of an unincorporated 
business purchases for his own benefit the same type of insurance 
coverage described in example 1 above. 

Since the facts presented in example (1) indicate that the taxpayer 
corporation is not directly or indirectly a bene/iciary under the policy, 
it is concluded that the amount it pays as premiums on the insurance 
poli& y there involved may be deducted by the corporation as an ordi- 
nary and necessary business expense under section 162(a) of the 
Internal Revenue Code of 1054, or section 28(a) (1) of the 1M9 Code, 
if it can be shown (1) that the premiums were paid in consideration 
of personal services actually rendered by the employee, and (2) that 
the total amount paid the employee, including the premiums, was 
not unreasonable compensation for his services. See 6. C. M. 8432, 
C. B. IX — 2, 114 (1980), and cases cited therein; Rev. Rul. 210, C. B. 
1053 — 2) 114; Arthur E. IVomreth, Inc. v. Commissioner, 22 B. T. A. 
835; and C. F. 8mith 0'o. v. Commissioner, T. C. Memo 1954 — 86. 

The amount of the premiums paid by the corporation should be 
excluded from the gross income of the employee for taxable years 
beginning after December 31, 1058, an~ending after August 16, 
1954, under the provisions of section~106, 'of the 1054 Code. The 
amount of the premiums paid by the corporation in prior taxable 
years should be included in the gross income of the employee for the 
taxable year in which paid under the provisions of section 89. 22(a) — 8 
of Regulations 118. 

In example (2), above, the insurance premiums paid by the sole 
proprietor on insurance in behalf of himself are not ordinary and 
necessary business expenses. Instead, such amounts are personal 
expenses which are nondeductible under section 262 of the 1054 Code 
and section 24 (a) (1) of the 1989 Code. 

Income payments received under the above policies constitute 
amounts received through accident or health insurance within the 
meaning of sections 104(a) (8) and 105(a) of the 1954 Code and 
section 22(b) (5) of the 1M9 Code. 

It is concluded, therefore, that (1) the income payments received 
during taxable years to which the 1%9 Code is applicable under 
either of the above policies may be excluded trom the gross income 
of the insured under section 22(b) (5) of the 1M9 Code; (2) the 
income payments received during taxable years to which the 1054 
Code is applicable under the policy in example (1) may be excluded 
from the gross income of the insured employee to the extent provided 

by section 105(d) of the 1954 Code; and (3) the income payments 
received during taxable years to which the 1054 Code is applicable 
under the policy in example (2) may be excluded from the gross 
income of the insured sole proprietor under section 104(a) (8) of the 
1954 Code. 

Rev. Rul. 58 — 128 (Also Sections 61, 3121, 8401; 26 CFR 
1. 61 — 1, 81. 8121(a) — 1, 31. 3401(a) — 1. 

The provisions of Revenue Ruling 56 — 102, C. B. 1956 — 1, 90, and 

Revenue Ruling 56 — 249, C. B. 1956 — 1, 488, relating to supplemental 



unemployment benefits, are applicable with respect to supplemental 
unemployment benefit plans which are similar in all material details 
to those involved in the cited rulings, except for having been unilater- 
ally instituted by the employer and are not union negotiated. 

Contributions made to a nonprofit corporation to be used primarily 
for advertising purposes for the benefit of the contributors. See Rev. 
Rul. 58 — 209, page 19. 

26 CFR 1. 162; Statutory provisions; trade or 
business expenses. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6291, page 63. 

26 CFR 1. 162 — 1: Business expenses. Rev. Rul. 58 — 238 

Contributions made by an employer to a joint apprenticeship and 
training trust fund as a result of a collective bargaining agreement 
between the employer and a local union constitute ordinary and nec- 
essary business expenses and are deductible from gross income 
within the meaning of section 162 (a) of the Internal Revenue Code 
of 1064. 

Advice has been requested whether contributions made into a trust 
fund by an employer for the purpose of defraying the cost of an ap- 
prenticeship program are deductible as ordinary and necessary busi- 
ness expense under the provisions of section 162(a) of the Internal 
R, evenue Code of 1954. 

A trust fund was established as a result of a collective bargaining 
agreement between an employer and a local union, involving an ap- 
prenticeship program. The bargaining agreement provides, in part, 
that the employer shall pay monthly the sum of three cents per 
straight-time hour for all productive labor during the period into an 
educational and training fund for the purpose of defraying the cost 
of daytime schooling of apprentices and the employment of a full-time 
training director. 

The fund so created is a trust fund pursuant to the agreement ne- 
gotiated between the employer and the union. Such trust is to be 
administered by the board of trustees consisting of six trustees with 
equal representation divided between the employer and the union. In 
the event of a deadlock relating to the administration of the trust 
fund, the matter is to be referred to a disiiiterested party, the 
decision being final and binding on the trustees. 

The trustees of' the trust fund shall (1) see that the three-cent con- 
tribution due from the employer is paid into the fund; (2) pay and 
make the necessary arrangements to pay the apprentices for the time 
they spend in school; (3) work in coordination with tile training di- 
rector and the joint apprenticeship and training committee; (4) adopt 
reasonable regulations to provide for payment of necessary adminis- 
trative expenses; (5) provide for the payment of all or any part of 
the cost of approved program for the training of journeymen and 
apprentices; and (6) accumulate such reserve funds as they in their 
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discretion deem necessary or desirable for the proper execution of the 
trust f iincl. 

Under the trust agreement the joint apprenticeship mul training 
fund is an irrevocable trust. Title to all monies paid therein is vested 
collectively in and remain exclusively in the trustees of the fund. The 
contribut, ing employer, any nieniber of the union, or the union itself, 
has no right, title or interest in or to the trust estate. In the event of 
the termination of the obligation of the employer to make contribu- 
tions to the trust fund, the trustees shall apply the trust estate to the 
continued purposes specified in the trust a o reeiuent, . 

Section 162(a) of the Code provides th:it in computing taxable in- 
come there shall be allowed as a deduction all the ordin~ary and nec- 
essary business expenses. 

Under the facts in the instant case, an expense of the nature involved 
herein relates to the, regular conduct of the employer's business, the 
consideration for which is intended to produce benefits flowing directly 
to the employer in the form of more efficient and skilled e&T&ployees. 
Furthermore, the employer is subject to a legally binding;ind enforce- 
able agreement to pay fixed and determinable amounts into the trust 
fund controlled by the trustees, the employer does not have any re- 
versionary interest in the assets con1prising the trust fund, and none 
of the payments made by the employer may be diverted by the trust for 
tiny pul pose. 

In view of the foregoing, it is held that the contributions made by 
the employer to the joint apprenticeship and training fund, pursuant 
to a collective bargaining agreement, constitute business expenses 
deductible from gross income under section 162(a) of the Code in the 
taxable year in which paid or incurred. 

Rev. Rul. 58 — 255 

Amounts expended hy a taxpayer in furtherance of a campaign to 
influence the adoption or defeat of legislation are not deductible, for 
Federal income tax purposes, as ordinary and necessary trade or 
business expenses within the meaning of section 162 of the Internal 
Iterenue Code of 10o4. 

Reconsideration has been given to the acquiescence by the Com- 
missioner in the decision in Luther El@ 8mith v. Commis8ioner, 3 
T. C. 696, issue 2, acquiescence, C. B. 1944, 26, involving the deducti- 
bility, for Federal income tax purposes, of a c~ontribution to the Mis- 
souri Institute for the Administration of Justice. 

In the 8m~'th, case, supra, the taxpayer, during the taxable year 
involved, contributed funds to the Missouri Institute for the Admin- 
istration of Justice. The ultimate purpose of such organization was 
to procure the adoption of an amendment to the State Constitution 
relating to the selection of judges which might be of some benefit to 
the leg~al profession of which the taxpayer was a member. To this 
end, the Institute initiated and carried on an extensive campaign, con- 
sisting of radio broadcasts and the circulation of printed literature to 
the public, urging the adoption of the amenclment. The expense of 
the campaign was defrayed by contributions to the Institute, a part 
of which was the contribution of the taxpayer. The Tax Court of 
the United States held, on the facts presented, that the amount con- 
tributecl by the taxpayer was deductible as an ordinary and necessary 
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business expense under section 28(a) (1) (A) of the Internal Revenue 
Code of 1080, now section 162 of the Internal Revenue Code of 1954. 

It has long~ been the position of the Internal Revenue Service that 
amounts expended in furtherance of an attempt to promote or defeat 
legislation, either before a legislature or before the general electorate, 
are not deductible, for Federal income tax purposes, as ordinary and 
necessary business expenses within the meaning of section 162 of the 
Internal Revenue Code of 1M4 or corresponding provisions of the 
1'989 Code. This position has been sustained in Teethe 3Ii7ts Securi- 
ties Corporation v. Commissioner, 814 U. S. 826 (1941), C. B. 1941 — 2, 
200; 8unset 8cavenger Co. , Inc. v. Commissioner, 84 F. 2d 458 (9th 
Cir. 1986); Revere Racing Association v. 8canlon, 282 F. 2d. 816 (1st 
Cir. 1956); C'ommarano v. U. 8. , 246 F. 2d. 751 (9th Cir. 19o7), cert. 
granted March 8, 1M8; and F. 8trauss ck Son, Inc. v. Commissioner, 
251 F. 2d. 724 (8th Cir. 1958) . 

Inasmuch as a constitution is a general or fundamental law, an at- 
tempt to inhuence the adoption or rejection by the general electorate 
of a constitutional amendment is basically an attempt to promote or 
defeat legislation. Accordingly, expenditures to promote or defeat a 
constitutional amendment are not deductible as ordinary and neces- 
sary business expenses within the meaning of section 162 of the Code. 

In view of the foregoing, the prior acquiescence in Luther Ely 
8mi th v. Commissioner, 8 T. C. 696, C. B. 1944, 26, has been withdrawn 
and non-acquiescence as to issue 2 and acquiescence as to the remaining 
issues has been substituted therefor. See page 7. 

26 CFR 1. 162 — 4: Repairs. 
(Also Part II, Section 28 (a), Regulations 118, 

Section 89. 28 (a) -4. ) 

Rev. Rul. 58 — 278 

A taxpayer is entitled to file claims for refund based on currently 
deducting, as operating expenses, expenditures for railway roadbed 
pole-driving capitalized in making income tax returns for any 
taxable years for which the statutory period of limitation has not 
expired. For all taxable years ending prior to August 23, 19o4, 
whether or not the statutory period for filing refund claims has 
expired, a taxpayer who has capitalized expenditures for such 
pole-driving may continue to amortize, through annual deductions 
from income, the amounts so capitalized, until they are fully 
amortized. 

Revenue Ruling 54 — 856, C. B. 1954 — 2, 82, amplified. 

Advice has been requested as to the proper application of Pevenue 
Ruling 54 — 856, C. B. 1954 — 2, 82, in a case where a taxpayer has 
capitalized expenditures for poles driven into a railway roadbed to 
correct the e8ects of water pockets and mud heaves, in making income 
tax returns for taxable years which include yea~rs for which the 
statutory period of limitations on refund of tax has expired. 

Revenue Ruling 54 — 856, supra, is based on the United States Court 
of Claims decision of June 2, 1058, in the case of E'ansas City southern 
Eai ttcay Company et al. v. United States, 112 Fed. Supp. 164, which 
involved the taxable calendar year 1040. It is also based on the posi- 
tion of the Internal Revenue Service in allowing current deductions, 
as operating expenses, for expenditures for pressure-grouting, which 



is of more permanent effect than pole-driving in stabilizing a railway 
roadbed. 

Under the Court of Claims decision in the kansas City Southern 
Railway Company case, supra, the taxpayer ivas allowed to currently 
deduct, as maintenance expense, pole-driving expenditures incurred 
in 1040. It and other taxpayers are entitled, under the principle of 
that decision adopted in Revenue Ruling 54 — 356, supra, to so deduct 
such expenditures for any open taxable year. In view of the fore- 
going and since the I»ternal Revenue Service had been allowing ex- 
penditures for pressure-grouting, which is of more permanent e8ect 
than pole-driving in stabilizing a railway roadbed, to be currently 
deducted as oper;iting expo»sos~& but requiring capitalization of pole- 
driving expenditures prior to the publication of tliat ruling on August 
23, 1!)54, it is held that Revenue Ruling 54 — 356, sMpra, is properly 
applicable as follows: 

(a) For all open taxable years for which the statutory period of limitation 
has not expired, a taxpayer is entitled to file clainis for refund based on currently 
deducting, as operating expenses, expenditures for railivay roadbed pole-driving 
capitalized in nialring incon&e tax returns for those years. 

(b) A taxpayer vvho has capitalized expenditures for such pole-&iriving n&ay 
for all taxable years ending prior to the publication of Revenue Ruling 54 — 356, 
supra, whether or not the statutory period for filing claims for refund has ex- 
pired, continue to amortize the amounts so capitalized, through annual deductions 
from income, until they are fully amortized. 

SECTION 163. — INTEREST 

26 CFR 1. 163 — 1: Interest deduction in general. Rev. Rul. 58 — 129 

An amount designated "interest on mortgage" paid by a home 
purchaser does not constitute deductible interest, ivithin the mean- 
ing of section 16g of the Internal Revenue Code of 1&)54, where 
such amount applies to a period of occupancy of the home by the 
purchaser prior to the date on which he assumed an enforceable 
liability on the mortgage. 

Advice has been requested whether a taxpayer may deduct as in- 
terest, under section 163 of tlie Internal Revenue Code of 1054, an 
amouiit he paid at final settlement on the purchase of a personal resi- 
dence under the circuinstances described below. 

The taxpayer, during the taxable year, entered into negotiations 
for the acquisition of a new house. For several mon(hs prior to the 
date of 6nal settlement, the taxpayer occupied such dwelling pur- 
suant to an agreement, executed v. ith the builder, vvhich stated that 
as of the date of occupancy all interest, taxes and insurance premiums 
on the property would be prorated. Upon final settlement, the settle- 
ment papers included an item of 25x dollars to cover "interest on the 
mortgage" from the date of occupancy to the date of final settlei»ent. 

The issue in the instant case is whether the taxpayer, in computing 
his taxable income, may deduct the amount of 25m dollars as interest 
paid within the taxable year on an indebtedness. 

Section 163(a) of the Code provides for the deduction, with certain 
exceptions, of all interest paid or accrued within the taxable year on 
indebtedness. In Old Colony Railroad Company v. Commissioner, 
284 U. S. 5M, Ct, D. 456, C. B. XI — I, 274 (1032), the Supreme Court 



of the United States stated that interest is "the amount which one 
has contracted to pay for the use of borrowed money. " 

In order for interest to be deductible, it must be paid on an indebt- 
edness; that, is, there must be an existing, valid or enforceable obli- 
gation, on the part of the taxpayer, to pay a principal sum and to 
pay interest thereon to a bona fide creditor. In Solomon 1V. Scale 
and Xeonne E. Scale v. Commissioner, Tax Court Memorandum Opin- 
ion, entered January 18, 1950, the Tax Court of the United States 
held that the taxpayer could not, deduct interest on a farm mortgage 
even though he had substantial control over such farm, inasmuch as 
his mother had legal title and was liable on the mortgage. In Wil- 
liam Ainslie Colston v. Buvnet, 59 Fed. (2d) 867, certiorari denied, 
287 U. S. 640, the court disallowed deduction of. interest paid by peti- 
tioner on a mortgage on a home given by him to his wife where such 
mortgage was in his wife's name. In remarking on the fact that the 
interest was not paid on the taxpayer's own obligation, the court 
stated, in part: 

it is not necessary to cite authority to the effect that voluntary pay- 
ment by him or her taxes or of interest primarily due by her should not entitle 
him to a deduction therefor under the revenue laws. 

The facts of the instant case indicate that the amolmt paid by the 
taxpayer does not represent interest on his indebtedness, inasmuch 
as his liability for the mortgage indebtedness did not arise until set- 
tlement was made on the property. The item of 25m dollars appears 
to be in the nature of a charge for rent imposed by the builder, to 
cover the period of occupancy before the taxpayer became the owner 
of the property. 

Accordingly, it is held that an amount designated "interest on mort- 
gage" paid by a home purchaser does not constitute deductible inter- 
est, , within the meaning of section 168 of the Code, where such amount 
applies to a period of occupancy of the home by the purchaser prior 
to the date on which he assumed an enforceable liability on the 
mortgage. 

(Also Section 6601: 301. 6601. 1. ) Rev. Rul. 58 — 239 
To the extent that additional taxes, penalty and interest have been 

assessed for one or more years against a taxpayer whose income is 
reportecl ou the cash method of accountiug, a partial payment thereon 
temlered to the District Director of Iuternal Revenue and accepted 
by him with specific directions by the taxpaver as to its application 
will be applied, as a general rule, in accordance with such directions. 
Amounts tendered in partial paymeuts of assessed deficiencies or 
deficiencies mutually agreed to as to amount of liability but unas- 
sessed at the time of tender, for one or more years, without instruc- 
tions from the taxpayer, will be applied by the District Director 
first to tax, penalty and interest in that order, due for the earliest 
year, then to tax, penalty and interest for the next succeediug year 
until the payment is absorbed. Interest satisfied by such partial 
payments will be deductible for Federal income tax purposes for the 
year in yvhich it is paid. 

Advice has been requested relative to the application, by a District 
Director of Internal Revenue, of a, partial payment of tax, penalty 
and interest, assessed for one or more years, made by a taxpayer regu- 
larly employing the cash receipts and disbursements method of ~ac- 



counting, and whether the interest, if any, satisfii d by such partial 
payment is decluctible for I» ecleral income tax lulrposes in the year. in 
which it is p'lid. 

'0'here additional taxes, penalty ancl intetest are assessed for one 
or more years against a taxpayc1 whose income is reported on the cash 
method of accounting, a, partial payment thereon tendered to and 
accepted by the Distlict Director of Internal Revenue with specific 
directions by the taxpayer as to its application, will be applied, as a 
general rule, in accordance 1vith such directions. The amount of 
interest satisfied by such a p;lrtial payment will be deductible in com- 
puting taxable income for the year in which the payment is made. 

Where an assessment is made for one or more years and there are no 
specific instructions as to the application of the partial payment 
tendered by the taxpayer, the amount of the payment will be applied 
by the District Director first to tax, penalty and interest, in that order, 
for the earliest year, then to tax, pen:1lty and interest, in that order, 
for the next succeeding year, until the payment is absorbed. The por- 
tion of the pavment applied to interest for any year will be deductible 
in computing taxable income for the year in which the partial payment 
is made. 

Amounts tendered, in partial payment of deficiencies mutually 
agreed to as to the amount of liability but unassessed at the time of the 
tender, for one or more years, without instructions from the taxpayer, 
as to the application of the payment, vvill be applied by the District 
Director first to tax, penalty and interest, in that order, due for the 
earliest year, the interest to be computed under the applicable pro- 
visions of law, then to tax, penalty and interest, in that order, for the 
next succeeding year until the payment it absorbed. The deficiencies 
and interest will be immediately assessed and notice and demand issued 
for any unpaid tax and interest due for any year. The portion of the 
payment applied to interest for any year will be deductible in comput- 
ing taxable income for the year in which the partial payment is made. 
However, where a lump sum is accepted in compromise of tax, penalty 
and interest, which sum is less than the principal amount of the tax 
and penalty claimed by the Government, no part of the amount of such 
compromise is deductible as interest. See I. T. 3852, C. B. 1947 — 1, 15. 

SECTIOX 164. — TAXES 
Rev, Rul. 58 — 25 26 CFR 1. 164 — 1: Deduction for ta. xes. 

(Also Section 141; 1. 141 — 1. ) 
The tax imposed by the City of Cincinnati Ordinance iso. 42 — 19o4 

constitutes an income tax and, where imposed upon and paid by an 
individual on the net profits of a business owned by hhu and con- 
ducted in Cincinnati, is not dedu«tible in determining adjusted gross 
income, but is deductible in computing taxable income, provided 
that the taxpayer does not elect to claim the standard deduction. 
Furthermore, such tax inrposed u»on and paid by a partnership on 
the net profits of its business condu«ted in Cincinnai. i is deductible in 
determining taxable in«oure of the partner. hip and the iudividual 
partners are not pre«luded frout electing to claim the standard 
deduction. Such tax imposed upon a resident's share of the net 
profits of au unincorporated business not attributable to Cincinnati, 
and paid by such resident, is not deductible in computing adjusted 
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gross income, but is deductible in determining taxable income, pro- 
vided that the taxpayer does not elect to claim the standard 
deduction. 

I. T. 3829, C. B. 1046 — 2, 38 and Revenue Ruling 54 — 508, C. B. 
1'064 — 2, 121, distinguished. 

Advice has been requested whether the earned income tax, imposed 
by the City of Cincinnati Ordinance No. 42 — 1954 with respect to 
income during the period April 1, 1054, to October 61, 1054, both 
inclusive, is deductible as a business expense by unincorporated busi- 
nesses, proprietorships and partnerships when the individual or part- 
ner elects to take tlie standard deduction on their individual Federal 
income tax returns. 

Under section 2 of the City of Cincinnati Earned Income Tax 
Ordinance No. 42 — 1954, as far is applicable, a tax is levied at the rate 
of 1 percent upon the net profits of all unincorporated businesses, etc. , 
as follows: 

(3) On the net profits of all unincorporated businesses, professions, or other 
activities, on sales made, work done, and services performed, or businesses or 
other activities conducted in the City of Cincinnati, whether or not such un- 
incorporated businesses, professions, or other activities have an office or place 
of business in the City of Cincinnati. 

(4) On a resident's share of the net profits of an unincorporated business, 
profession, or other activity whether located in or outside the City of Cin- 
cinnati, not attributable to Cincinnati, under the formula or separate account- 
ing method provided for herein. 

Section 1 of the ordinance defines "net profits" as "the net gain 
from the operation of a business, profession, or enterprise after pro- 
vision for all ordinary and necessary expenses paid or incurred in the 
conduct thereof, except taxes imposed by the Ordinance and the 
Federal taxes basecl on income. " Section 1 also defines a "business" 
as "an enterprise, activity, profession, or undertaking of any nature 
conducted for profit or ordinarily conducted for pro~fit, v-hether by 
an individual, copartnership, association, corporation, or any other 
entity. " 

Section 6 of Article II — C of the Earned Income Tax Regulations 
provides, "The tax imposed on unincorporated businesses owned by 
two or more persons is upon the entity rather than the individual 
members or owners thereof but the tax imposed on an unincorporated 
business owned by one person is upon the individual owner. " 

Section 1 of Article II — D of the Earned Income Tax Regulations 
provides, "In the case of a resident individual partner or part owner 
of an unincorporated business, profession or other activity, there is 
imposed a tax of one percent (1/o) on such individual's distributive 
share of net profits earned during the period April 1, 1054, to October 
81, 1054, both inclusive, and not attributable to Cincinnati under the 
formula or separate accounting method provided for in section 2 of 
the Ordinance and not taxed ag~ainst the entity. " 

In general, as provicled in sections 161 and 164(a) of the Internal 
Revenue Code of 1954, in computing taxable income under section 
66(a) of the Code, there shall be allowed as a decluction taxes paid 
or accrued within the taxable year. 

Section 141 of the Code provides that, in the case of ail individual, 
the standard cleduction referred to in section 68(b) of the Code shall 
be an amount equal to 10 percent of the adjusted gross income or 
$1, 000, whichever is the lesser, except that in the case of a separate 
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ietiiI'n by a marrictl indiviclual, the standard deduction shall not ex- 
«ed $500. An individual may elect to take such deduction in lieu of 
all iionbusiness deductions) tliat is, deductions other thati those allow- 
»le under section 62 of the Code, ;iud in lieu ot certain other credits 
allovvable had he not so elected. See section 1. 141 — 1(c) of the In- 
conie T;lx Regulations. 

Section 6& of the Code defi»cs adjusted gross income in the case 
of 1in lnclividu;ll 'ls gross inconie n111ius trade oi' bilsiness expenses& as 
&veil as minus «crtain other specihed items. 

Section 1. 62 — 1(d) of the Inconie Tax Regulations, in defining ad- 
justed gross income provides, in part: 

* * * To be deductible for the purpose of determining adjusted gross inconie, 
expenses niust be those directly, and not those merely ren1otely, connected with 
the conduct of a trade or business. For example, taxes are dc&luctible in 
arriving at adjusted gross income only if they constitute expenditures directly 
attributable to a trade or business or to property from ivhich rents or royalties 
are derived. Thus, property taxes paid or incurred on real property used in 
a trade or business are deductible but State taxes on net inconie are not 
deductible even though the taxpayer's inco1ne is derived froni the conduct of 
a trade or business. 

A general income tax has been held not deductible in computing 
adjusted gross iitcome. See, for example, I. T. 3370, C. B. 1040 — 1, 32, 
and I. T. 3722, C. B. 1045, 78, relating to the treatm~ent of the income 
tax imposed by the City of Philadelphia. See also I. T. 3753, C. B. 
1945, 82, relating to the treatment of the Xew York temporary emer- 
gency tax on net inconies of unincorporated businesses. 

However, certa. in State taxes pertainiiig to income have been held 
deductible in coinputing adjusted gross income in the case of an 
individual taxpayer engaged in a trade or business. See, for example, 
I. T. 3766, C. B. 1045, 83, as modified by I. T. 3820, C. B. 1046 — 2, 38, 
which involve the Indiana gross income tax. It ivas further stated in 
these published rulings that such tax paid by a partnership is de- 
ductible under section 23(c) of the 1039 Code in computing partner- 
ship income. Section 22(n) of the 1930 Code divas not applicable 
since in the c;ise of a partnership, no provision v as made for the 
computation of adjusted gross incoine. 

Similar conclusions mere reached with respect to an annual license 
fee imposed by the City of Louisville, Ky. , upon every person, asso- 
ciation, corporation, or other entity engaged in an occupation, trade, 
profession, or other act, ivity for the pri~vilege of engaging in such 
activity. See Revenue Ruling 54 — 598, C. B. 1054 — 2, 151, ivhich holds 
that any such tax paid by a partnersliip is deductible fiorn partner- 
ship gross income but that such deduction shall not preclude the 
partners from chiiming the standard deduction. It further holds 
that any such t;ix imposed upon the profits of a sole proprietorship 
is deductible in computing the taxpayer's adjusted gross income 
since it is directly attributable to a trade or business carried on by 
taxpayer. 

The earned income tax in the instant case is distinguishable from 
the Indiana gross income tax (I. T. 3766 and I. T. 3820, supra) inas- 
mucli as such tax as respects businesses is imposed upon the net 
profits thereof rather than gross receipts. Simil:irly, it is distin- 
guishable from the tax involved in Revenue Ruling 54 — 508, 8upyg, 
because in that ruling the tax imposed divas a license Fee for the privi- 
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lege of doing business within the city. See J. D. Adams A'anufao- 
tuning Co. v. ~Stolen et al, 804 U. S. 807; Howard et al. v. Commis- 
sioners of the 8inking F'und of the City of Louisville et al. , 844 U. S. 
624; Cook et al. v. Commissioners of the Sinking Fund of the C'ty 
of LouisviPe et al (Ky. ), 226 S. W. (2d) 828, and City of Louisville 
et al. v. 8ebree et al. (Ky. ), 214 S. W. (2d) 248. 

In view of the above, the instant tax imposed by the City of Cin- 
cinnati constitutes an income tax within the meaning of section 1. 62— 
1 of the Income Tax Regulations. Accordingly, it is held (1) that 
any such tax imposed upon and paid by an individual on the net 
profits of a business owned by him and conclucted in Cincinnati is 
not deductible by him in computing adjusted gross income, but is 
deductible in computing taxable income, provided that the taxpayer 
does not elect to claim the standard deduction; (2) that any tax 
imposed upon and paid by a partnership on the net profits of its 
business conducted in Cincinnati is deductible in computing the tax- 
able income of the partnership and the partners are not precluded 
from claiming the standard deduction; and (8) that the tax imposed 
upon a resident's share of the net profits of an unincorporated busi- 
ness not attributable to Cincinnati and paid by such resident is allow- 
able as a deduction provided that the taxpayer does not elect to use 
the standard deduction, but the tax may not be deducted from gross 
income in determining adjusted gross income. 

I. T, 8829, C. B, 1046 — 2, 88, and Revenue Ruling 54 — 508, C. B. 
1054 — 2, 121, a~re distinguished f rom the instant case. 

(Also Part II, Section 28 (c), Regu]ations 
118, Section 89. 28 (c) — 1. ) 

Nebraska State motor vehicle fuel taxes are not imposed on the 
consumer and are not decluctible under section 164 (a) of the Internal 
Revenue Code of 1064. However, amounts representing such taxes 
paid by a consumer (other than in connection with his trade or 
business) are deductible under sectiou 164(c) of the Code. 

I. T. 6660, C. B. 1944, 112, is revoked. 

Further consideration has been given to I. T. 8669, C. B. 1044, 112, 
which holds that the motor vehicle fuel taxes imposed by the State 
of Nebraska are, by virtue of amenchnents to Nebraska law indicating 
an intent on the part of the State legislature to place the tax on the 
consumer or user, deductible for Fecleral income tax purposes under 
section 28(c) (1) of the Internal Revenue Code of 1080 by the con- 
sumer or user. 

The State of Nebraska imposes a tax upon dealers on the basis of 
the number of gallons of motor vehicle fuel received or imported and 
unloaded and emptied or caused to be received and unloaded in the 
State ancl the nuniber of gallons of motor vehicle fuels produced, 
refined, manufactured, blended or compounded by such dealer. The 
tax is currently at the rate of six cents per gallon. 

Legislative Bill 204, Laws of Nebraska, 1048, 482, approved May 7, 
1048, was enacted to amend section 66 — 405, C. S. Supp. 1041, as 
amended by section 2 of Legislative Bill 60, fifty-sixth session of the 
Nebraska Legislature, 1048, and section 66 — 417 C. S. Supp. 1041, 
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rehiting to taxation upon the snl&s& &listribution and use of motor fuels; 
to provide th;it dealers or otlier perso»s hiivi»g pnid the t;ix or liable 
for its»;iyment shall collei t tlie nmount tliei&eof fr&»» aiiy»erson, 
firn or corporation to who)n s;ii&1»iotor i el)i& le f«el is sol&1 i» the 
State and along ~rith the selli»&& price thereof; and to repeal the 
original section ii6 — 1&)5&, C. S. S«li». 1', )4l& ns mile»ded. 

The &liie&tion contained in tlie 1!)4:& ii»ie»d»ients, specifying that 
"De;ilers or other persons hate i»g&»;!)el sni&l tnx, or being liable for 
its p;i)»)e«t. , shall collect tlie n»iouiit tlieieof froiii n»y person, firm or 
corporiition to wl)o)n snicl i»ot&&i' velii& le fuel is sol&1 in tliis State along 
with tlie selling price thereof, " is»ot suffi&. ie)it to classify the tax in 
question ns beiiig i»iposecl on tile co»su»ier nnd therefore clecluctible 
by him under section ~28(c) (1) of tlie 10, '&0 C&&&le. 

Amounts in»i&use»ting tlie X&b) nial&;) St:ite i«otor velii& le fuel taxes 
paid by; & consumer (other. th;i» i» c&»»)ection with liis tra&le or busi- 
ness) are dediictible, howeve) 

& 
ii»&ler tlie pr«visio»s of section "'& (c) (8) 

of the 1930 Code, as nmended by P»bli&! I', iw ". i. 8"nd Co»giess, np- 
proved ~lay 1)& 1051, eRectii e t'or t;ixnble ye;irs beginning after De- 
ce»1ber o1& 1050, nnd u»der secti&m 164(&. ) of the Intern;il Ilevenue 
Code of 1054 for tax;ible yei«s begi»»i»&& at'ter Deceniber 81& 105oo 

(except short years ending oii or before the &late of enactment of the 
1054 Code). 

Accordingly, I. T. Ãi60, sup»«. to the extent that it provides that the 
Xebraska motor vehicle fuel tnx is deductible by the consumer under 
section &o(c) (1) of the 1080 Code, is revolced. 

Rev. Pi»1. 58 — 45 

The tax iniposed by the State of Nebr:isl'a, Section 77 — 2602 of 
Article 26 of Revised Statutes of Nebr&iska 1945. Reissue of 19»0, as 
amended, on cigarettes distributed and sold at » liolesale anil on the 
use of all cigarettes in the Stai. e evidenced by stainps affixed to the 
containers or printed thereon by the use of the ci 'arette tax meter, 
is, on and after Septen&ber 20, 1'957& deductible under section 164(a) 
of the Interual Revenue Code of 1!) &4 i&y the consmner in computing 
taxable income, ex&. ept that, in the case of an individual who ele&'ts 

to use the optional standard deduction, the iax is not deductible 
unless attributable to the trade or business ciirried on by him &vhich 

does not consist of the perforiiiance of services by the taxpayer as 
an employee. In the latter event, the tax is deductible froin gross 
income in computing ad!usted gross income. 

Effective September 20, 19o7, no deduction is allowal&le to the 
licensees !distributors or dealers) paying the tax to the State of 
Nebraska, and the portion of the price paid by the consuincr to the 
licensees f&&r cigarettes which reprc, cnt, the Nebraska State tax on 
cigarettes is not includible in the oross income of such licensees. 

Revenue Ruling 55 — 266, C. I5. 10. =&5 — 1. 25, is not appli& able to the 
tax on cigarettes sold in the State uf Nebraska on or after Sepiein- 
ber 20, 19. &7. 

Advice has been requestecl wl)ether the tax on ci&rnrettes imposed 

by the State of Xebraska uncler tlie amenclments provided in I, egis- 
liitiie Bill 180, pnssecl at the 1057 Session of the Xebrnskn State 

legislature and efFective September 20& 1057, is clecluctiblc for Fed- 
eriil income tax purposes by the consuiner. 

Section 164(a) ot the Internal Pvevenue Cocle of 1054 provides tl)c 
general rule that in computing taxable income there shall be allowecl 
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as a deduction taxes paid or accrued within the taxable year, with 
certain exceptions not here material. 

Section 1. 164 — 1 of the Income Tax Regulations provides that, in 
general, taxes are deductible only by the person upon whom they are 
imposed. 

Revenue Ruling 55 — 266, C. B. 1955 1& 28i holds that the tax imposed 
by the State of Nebraska, section 77 — 2602 and section 77 — 2616 of 
Article 26 of Revised Statutes of Nebraska, 1943, Reissue of 1950, 
on cigarettes distributed and sold at wholesale and on the use of all 
cigarettes in the State, evidenced by stamps afiixed to the containers 
or printed thereon by the use of a cigarette tax meter, is deductible 
for Federal income tax purposes under section 164 of the Code by the 
wholesale clistributor or wholesale dealer or the user who pays for 
ancl apexes the stamp or meter impressions; and that the tax is not a 
retail sales tax imposed on persons selling tangible personal property 
at retail and is not deductible under section 164(c) of the Code by 
the consumer or purchaser of the cigarettes. Insofar as the ultimate 
consumer or purchaser is concerned, Revenue Ruling holds that the 
tax represents an additional cost of the article and is not deductible 
as a tax in computing his taxable income except where imposed 
directly upon him as a use tax. 

An amendment, approved May 29, 1955, which added section 
77 — 2602. 01 to the Revised Statutes, Laws 1955, C. 805, section 1, pro- 
vided that wholesale dealers or other persons having paid the Nebraska 
cigarette tax, or being liable for its payment, should collect the amount 
thereof from any person, firm, or corporation to whom cigarettes are 
sold in the State, along with the selling price thereof. Stlch amend- 
ment did not operate so as to change the classification of the Nebraska 
cigarette tax to that of a State or local sales tax within the meaning 
of section 164(c) (2) of the Code. It did not shift the incidence of the 
tax from the wholesale dealer (or other person paying the tax or liable 
therefor) to the consumer. In the absence of statutory language 
which specifically states that it is the intent of the State Legislature 
to impose the tax on the purchaser or consumer, no inference may be 
drawn that such intent existed. 

Legislative Bill 180, entitled "an Act to amend section 77 — 2602, 
Reissue Revised Statutes of Nebraska, 1948, and section 77 — 2601. 01, 
Revised Statutes Supplement, 1955, relating to revenue and taxation; 
to increase the tax on cigarettes to four cents; to restate that the tax 
collected shall be a ta, x collected from the user or consumer; and to 
repeal the original section, " contains the following provisions; 

SEcTzoN 1. That section 77 — 2602, Reissue Revised Statutes of Nebraska, 1943, 
be amended to read as follows: 

"77 — 2602. Every person, engaged in distributing or selling cigarettes at whole- 
sale in this state, shall pay to the Director of the Depa. rtment of Agriculture 
and Inspection of this state a special privilege tax. This shall be in addi- 
tion to all other taxes. It shall be paid prior to or at the time of the sale, 
gift, or delivery to the retail dealer in the several amounts as follows: On 
all cigarettes four cents per package containing not more than twenty cigarettes, 
and on packages containing more than twenty cigarettes a tax of four cents for 
the first twenty cigarettes and four cents for each twenty cigarettes or fractional 
part thereof in excess of twenty cigarettes. The proceeds of such tax shall be 
placed in the General Fund to be appropriated by the Legislature. 
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SEcTIoN 2. That section 77 — 2602. 01, Revised Statutes SuPPlement, 1 0 &5, 

be amended to read as follows: 
"77 — 2602. 01. The impact of the tax levi«1 by Chapter 77, article 26, Reissue 

Revised Statutes of Nebraska, 1043, and an&en&lments thereto, is hereby de- 
clared to be on the vendee, user, consumer, or possessor of cigarettes in this 
state, and when such tax is pai&1 by any other person, such pay&nent shall be 
construed as an a&lvance p&&yment, and shall thereafter be add«l to the price 
of the cigarettes and recovered from the ultimate consumer or us&. r. In making 
sales oi cigarettes in this state, a wholesaler or jobber nray separately state 
and sho&v upon the invoice covering such sale the am. ount of the t«x on cigarettes 
sold. The tax shall be evidenced by appropriate stanIps attached to each pack- 
age of cigarettes sold, and the tax shall be collected by the retailer from the 
user or consumer. The provisions of this section shall in no &vay effect the 
method of collection of such t;&x on ci" arettes as now provided by existing law. 

"SEOTIoN 8. That original section 77 — 2602, Reissue Revised Statutes of hle- 
brasl-a, 10N, and section 77 — 2602. 01, Revised Statutes Supplement, 10M, are 
repealed. " 

In viev- of the evident intent of the Xebraska Legislatrlre to impose 
the cigarette tax upon the consumer in the State of. Nebraska, it is heId 
the tax imposed by the State of Nebraska, Section 77 — 2602 of Article 
26 of Revised Statutes of Xebraska, 1948, Reissue of 1950, as amended, 
on cigarettes distributed and sold at wholesale and on the use of all 
cigarettes in the State evidenced by stamps affixed to the containers 
or printed thereon by the use of the cigareti. e tax meter, is, on and 
after September 20, 1957, the effective date of Legislative Bill 180, 
1957 session of the Xebraska State Legislature, deductible under~ 

section 164(a) of the Code by the consIImer in computing taxable 
income, except that, in the case of an indiviclual who elects to use 
the optional standard deduction, the tax is not deductible unless 
attributable to the trade or business carried on by him which does 
not, consist of the perfornIance of services by the taxpayer as an 
employee. In the latter event, the tax is deductible from gross in- 
come in. computing adjusted gross income. 

E6ective September 20, 1957, no decluction is allowable to the 
licensees (distributors or dealers) paying the tax to the State of Xe- 
braska, and the portion of the price paid by the consumer to the 
licensees for cigarettes Ivhich represents the Nebraska State tax on 
cigarettes is not includible in the gross income of such licensees. 

Revenue Ruling 55 — 266, C. B. 1955 — 1, 28 is not applicable to the 
tax on cigarettes sold in the State of Xebraska, on or after September 
20, 1957. 

Pev. Rul. 58 — 141 

An Iowa State statute &vhich imposes a "tax" on public employees 
in connection with the Io&va Public 1'mployees' Retire&n&. . nt System 
is not a "tax" within the purview of section 164(a) of the Interual 
Revenue Code of 10 &4, but rather a payment by the employee on tbe 
purchase of an annuity as provide&1 for by the Iowa statute itself. 
Therefore, the amount deducted aml withheld from the employee's 
wages is not deductible by such employee in computing his taxable 
income for Federal income tax purposes. 

Advice has been requested Ivhether the so-called "tax" imposecl on 

public employees by the State of IoIva under chapter 97B, Volume 

I, of the Cocle of Iov-a, 19M, relative to the Iowa Public Einployees' 

Retirement System, is an allovvable deduction for Federal income tax 
purposes by such employees. 

475254' — 58 8 
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Section 164(;i) of the. Iiiternal Revenue Code of 1954 provides, 
tliat in coinputing taxal&le iiicome, there shall be allowed as a deduc- 
tion taxes p:iid oi;iccrucd ii ithin the taxable year, with certain excep- 
tions not, here m;iteriiil. 

In a general sense, the terms "tax" and "taxes" include every burden 
which inay be hiwfully laid on the citizen by virtue of the taxing 
power, but their apl&lication in constitutional and statutory provi- 
slolls viii'les to soille extent according to tile llltelltloll and pul"pose 
of the particular provision. Tlie question of whether a particular 
contiibution, charge, or burden is to be regarded as a tax depends 
on its real nature and, if it is in its nature a tax, it is not material 
tliat it may be called by a different name; and, conversely, if it is 
not in its nature a tax, it is not material that it may have been so 
called. See I. T. 2706, C. 8. XIII — 2, 48 (1034) . 

The ii;iture of a tax w;is defined in I. T. 2796, supra, as an enforced 
contribution, exacted pursuant to legislative authority in the exercise 
of taxing power, and imposed and collected for the purpose of rais- 
ing revenue to be used for public or governmental purposes, and not 
as a payment for some special privilege granted or service rendered. 
Taxes are, therefore, distinguishable from various other contributions 
and charges imposed for particular purposes under particular powers 
or functions of the Government. 

In the instant case, Chapter 978 of the Code of Iowa, 1954, relating 
to the Iowa Public Employees' Retirement System states, in part, 
that the purpose of this chapter is to provide a retiremeiit system 
wlii& li will provide for the payment of annuities to public employees. 
Section 978. 2, undci tliat chapter there is levied on each employer 
and employee, respectively, a "tax" equal to three and one-half per- 
cent of the wages paid by the employer to the eniployee for any service 
performed after June 30, 1053. Section 978. 11. Taxes deducted 
from the wages of the employee shall be matched by the employer and 
deposited with the State treasurer to the credit of the Iowa Public 
employees' Retirement Fund. Section 978. 14. "Contributions" or 
'taxes" are defined to mean the payments to the fund by the employer 
and/or by the members, necessary to provide the benefits of the retire- 
ment, system. Section 078. 41. Membership is, with certain excep- 
tions, mandatory. Section 078. 42. In the case of an employee who 
terminates his employment prior to his retirement, other than by 
death, the accumulated contribution by the member at the date of such 
termination will be paid to the member unless he elects to receive a 
retirement allowance as provided in such cliapter. Section 978, 53. 

In view of the foregoing, it is held that, although the Iowa State 
st;itute designates the amount withheld from the employee's wages 
as a "tax, " the amount deducted is not a tax within the meaning of 
section 164(a) of the Code but, as indicated by the statute itself, 
coiistitutes the employee's cost of the annuity provided for by the 
Iow;i law. Such contributions are not, therefore, deductible by the 
employees in computing their taxable incomes for Federal income 
tax purposes. See Trea~sury Decision 3112, C. 8. 4, 76 (1921), which 
holds tliat amounts withheld from basic salary paid to einplo~yees in 
the Civil Service of the Ignited States are includible in gross income, 
for income tax purposes, and that no corresponding deduction can 
be taken for tlie amounts witliheld, since such amounts are payments 
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lnade towarcl the purchase of annuities. See Rev. Rul. 57 — 326, C. B. 
1057 — 2, 42; Rev. Rul. 56 — 473, C. B. 1056 — 2, 22. 

Rev. Rul. 58 — 212 
The tax imposed by the 8tate of Washington upon the retail sale of 

spirits, vvine, or strong beer in the original package unclcr the pro- 
visions of section 82. 0S. 150 of the Revised Code of Washington, as 
amended, is deductible under section 104 (a) of the Internal Rev- 
enue Code of 1954 by the purchaser in computing taxable income, 
except that in the case of an individual who elects to use the optional 
standard deduction, the tax is not deductible unless attributable to 
a trade or business carried on by him which does not consist of the 
performance of services by the taxpayer as an employee. In the 
latter event, the tax is deductible from gross income in computing 
adjusted gross income. 

Advice has been requested as to the deductibility by the consumer, 
for Federal income tax purposes, of the State of Washington tax on 
retail sales of intoxicating liquor imposed under section 82. 08. 150 of 
the Revised Code of Washington, as amended. 

The Revised Code of Washington, as amended, contains the fol- 
lowing provisions with respect to the tax on retail sales and the tax 
on intoxicating liquors: 

82. 0. 020 Retail sales tax imposed. There is levied and there shall be collected 
a tax on each retail sale in this state equal to three and one-third percent of 
the selling price. The tax imposed under this chapter shall apply to successive 
retail sales of the same property and to the retail sale of intoxicating liquor by 
the Washington state liquor stores. 

S2. 08. 050 Buyer to pay, seller to collect tax penalties. The tax hereby im- 
posed shall be paid by the buyer to the seller, and each seller shall collect from 
the buyer the full amount of the tax payable in respect to each taxable sale 
in accordance with the schedule of collections adopted by the tax commission 
pursuant to the provisions of RWC 82. 08. 060. The tax required by this chapter, 
to be collected by the seller, shall be deemed to be held in trust by the seller 
until paid to the commission, and any seller who appropriates or converts the 
tax collected to his own use ~ . "' * shall be guilty of a misdemeanor. 

The amount of tax, until paid by the buyer to the seller or to the commission, 
shall constitute a debt from the buyer to the seller " ": ~ and any buyer who 
refuses to pay anv tax due under this chapter shall be guilty of a misdemeanor. 

Where a buyer has failed to pav to the seller the tax imposed by this chapter 
and the seller has not paid the amount of the tnx to the comnIission, the com- 
mission may, in its discretion, proceed directly against the buyer for collection 
of the tax, * ' 

82. 08. 120. Rebating or absorption of tax by seller prohibited. — Whoever, 
excepting as expressly authorized by this chapter, refunds, remits, or rebates 
to a buyer, either directly or indirectly and by v'hatever means, all or any part 
of the tax levied by this chapter, or makes in any form of advertising, verbal 
or otherwise, any statements which might infer that he is absorbing the tax 
or paying the tax for the buyer by an adjustment of prices, or at a price includ- 
ing the tax or in any other manner whatsoever shall be guilty of a misde- 
meanor. 

82. 08. 150. There is levied and shall be collected from and after the first clay 
of November 1951, a tax upon each retail sale of spirits, wine, or strong beer 
in the original package and at the rate of ten percent of the selling price, and the 
term 'retail sale' as usetl herein shall include, in addition to the meaning 
ascribed thereto in chapter 82. 04 RCAV, any sale not for resale in such original 
package. The tax imposed in this section shall apply to the sale of spirits, wine, 
or strong beer by the Washington state liquor stores and agencies, including 
sales to Class H licensees. The tax imposed in RCW 82. 08. 020 shall not apply 
to sales subject to the tax imposed by this section. 
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SectIon 164(a) of the Internal Revenue Code of 1954 provides that 
in computing taxable income there shall be allowed as a deduction 
taxes paid oi' accrued witliin the taxable year, with certain exceptions 
not here material. 

Section 1. 164 — 1 of the Income Tax Regulations provides that, in 
general, taxes are deductible only by the person, upon whom they are 
imposed. 

It is clear that it was the legislative intent to impose the tax pro- 
vided in section 82. 08, 150 of the Revised Code of Washington, as 
amended, upon the pui chaser and to make the seller, the Washington 
State liquor stores and agencies, the collector of the tax for and on 
behalf of the State. See, in this regard, . VonoM v. IIeneford, 182 
Wash. 625, 47 Pac. (2d) 1016 (1985), in which the Supreme Court of 
Washington held that the sales tax authorized under the Laws of 
Washington of 1935 was imposed upon the buyer. See also, I. T. 
2955& C. B. XV — 1, 94 (1936). 

Accordingly, it is held the tax imposed by the State of Washington 
upon the retail sale of spirits, wine, or strong beer in the original 
package under the provisions of section 82. 08. 150 of the Revised 
Code of Washington, as amended, is deductible under section 164(a) 
of the Internal Revenue Code of 1954 by the purchaser in computing 
taxable income, except that, in the case of an individual who elects 
to use the optional stand. ard deduction, the tax is not deductible 
unless attributable to a trade or business carried on by him which 
does not consist of the performance of services by the taxpayer as 
an employee. In the latter event, the tax is deductible from gross in- 
come in computing adjusted gross income. 

Rev. Rul. 58 — 291 

Treatment, for Federal income tax purposes, of the tax imposed 
b7 the State of Michigan on the sale of cigarettes pursuant to A. ct 
No. 265 of the Public Acts of 1947, as amended, and Act No. 312 
of the Public Acts of 1957. 

Advice has been requested whether the tax imposed by the State 
of Michigan on the sale of cigarettes, pursuant to Act No. 265 of the 
Public Acts of 1947, as amended (section 7. 411(1) et seq. Michigan 
Statutes Annotated, 1957 Cumulative Supplement) and Act No. 812 
of Public Acts of 1957 (section 15. 1919(89) Michigan Statutes An- 
notated, 1957 Cumulative Supplement) is deductible for Federal in- 
come tax purposes. 

Under the provisions of Act No. 265 of the Public Acts of 1947, as 
amended, 8upra, no person shall sell, purchase, possess or acquire 
cigarettes or act as manufacturer, wholesaler, secondary wholesaler, 
vending machine operator, unclassified acquirer, transportation com- 
pany or transporter, in the State unless licensed to do so by tile Michi- 
gan department of revenue. Section 7. 411(3), Michigan Statutes 
Annotated. Every licensee, otlier than an unclassified acquirer, is 
required to file a monthly return with the department, stating therein, 
among things, the number of cigarettes purchased and sold by such 
licensee in the State during the preceding calendar month. Such 
licensee shall, at the time of filing the retuin, pay to the department 
an excise tax equal to one and one-hali mills for each cigarette so sold 
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during the calendar month covered by the return, less one percent 
compensation from the total amount of tax due to cover the cost of 
expenses of the wholesaler incurred in the administration of the Act. 
Cigarettes with respect to which the tax has once been imposed an&1 
has not been refunded, if paid, are not subject upon a subsequent sale 
to the tax imposed by the Act. Each unclassified acquirer is re- 
quired, upon importation or acquisition of cigarettes from any source 
whatsoever, to file a return with. the depa~rtment, stating therein, 
among other things, the number of cigarettes imported or acquired, 
and to pay to the department an excise tax equal to one and one-half 
mills for each ci& arette so imported or acquired and held for sale 
or consumption; but cigarettes with respect to which the tax has 
once been imposed and has not been refunded, if paid, are not sub- 
ject, when subsequently sold, to any further tax under the Act. Sec- 
tion 7. 411(7), Michigan Statutes Annotated. 

An "unclassified acquirer" means, for the purposes of Act No. 265, 
8upru, any person except a transportation company or a purchaser at 
retail from a retailer licensed under Act No. 167 of the Public Acts 
of 1936, as amendecl, being sections 205. 51 to o05. 78, inclusive of the 
Compiled Lav;s of 1M8, ~~vho imports or acquires cigarettes for use, 
sale or distribution from any source other than a manufacturer, a 
wholesaler, or a seconclary wholesaler licensed under Act No. 265, 
8upra. Section 7. 411(1) (6), Michigan Statutes Annotated. 

Section 89 of Act No. 61o of the Public Acts of 1057, unpre, pro- 
vides, in part, as follows: 

Section 39. (1) Eor the purpose of supplementing the school aid fund es- 
tablished by section 23 of article 10 of the state constitution, there shall be 
levied and collected, and there is hereby inrposed, the following excise taxes 
which shall be in addition to any and all taxes now imposed by law: 

"(a) An excise tax equal to one mill on each cigarette, said tax to be 
paid monthly to the state department of revenue in the same manner and 
at the same time and subject to the same rules an&i re ulations as are 
provide in Act No. 206 of the Public Acts of 1947, as amended. Every 
manufacturer, wholesaler, secondary wholesaler, vending machine operator, 
unclassified acquirer, transportation company and retailer as defined in 
Act No. 206 of the Public Acts of 1947, as amended, who has on hand on 
July 1, 1967, any ci, arettes upon which a tax of one and one-half mills has 
been previously paid under said Act No. 206 of the Public Acts of 1947, 
as amended, shall file a complete inventory thereof with the state depart- 
ment of revenue and, at the same time, pay an excise tax of one mill on 
each such cigarette, said inveutorv and payment to be filed aud paid on or 
before July 20, 19oi. 

Section 164(a) of the Internal Revenue Code of 1054 provides 
that, in computing taxable income, there shall be allowed as a de- 
duction taxes paid or accrued within the taxable year, with certain 
exceptions not here material. 

Subsection (c) (1) of section 164 relates to the deduction of retail 
sales taxes and gasoline taxes in computing taxable income. Such 
subsection provides, that in the case of any State or local sales tax, 
if the amount of the tax is separately stated, then, to the extent that 
the amount so stated is paid by the consumer (otherwise than in con- 
nection with the consumer's trade or business) to his seller, such 
amount shall be allowed as a deduction to the consumer as if it con- 
stituted a tax imposed on, and paid by, such consumer. 

Subsection (c) (9) of section 164 provides that as used therein the 
term "State or local sales tax" means a tax imposed by a State, Terri- 
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tory, a possession of the United States, or a political subdivision of 
any of the foregoing, or by the District of Columbia, which tax— 
(A) is imposed on persons engaged in selling tangible personal prop- 
erty at retail (or on persons selling gasoline or other motor vehicle 
fuels at wholesale or ret, ail) and is a stated sum per unit of property 
sold oi is measured either by the gross sales price or by the gross re- 
ceipts from the sale; or (8) is imposed on persons engaged in fur- 
nishing services at r~etail and is measured by the gross receipts for 
furnishing such services. 

Section 1. 164 — 1 of the Income Tax Regulations provides that, in 
general, taxes are deductible only by the person upon whom they are 
imposed. 

Accordingly, it is held that the tax imposed by the State of ilich- 
igan on cigarettes pursuant to the provisions of Act No. 265 of the 
Public Acts of 1947, as amended, Bupru, and the additional tax im- 
posed pursuant to section 39 of Act No. 312 of the Public Acts of 
1957 are deductible under section 164(a) of the Code by the licensee 
making payment of such tax to the State. The tax is not a retail 
sales tax and, therefore, is not deductible by the purchasers of the 
cigarettes under section 164(c) of the Code. Insofar as the ultimate 
consumer or purchaser is concerned the tax represents an additional 
cost of the article and is not deductible as a tax in computing his 
taxable income. However, where the taxes have been imposed di- 
rectly on the consumer by reason of his becoming an "unclassi6ed 
acquirer", as de6ned, such taxes, to the extent they are paid by 
him directly to the department of revenue, may be deducted by such 
consumer under section 164(a) of the Code. 

(Also Section 266. ) Rev. Rul. 58 — 292 

Treatment for Federal income tax purposes of the sales tax and 
the "use" tax imposed by the State of North Carolina pursuant to 
section 105 — 104. 4 and section 105 — 104. 6, respectively, of the General 
Statutes of North Carolina. 

Advice has been requested as to the treatment, for Federal income 
tax purposes, of the sales tax and the use tax imposed by the State 
of North Carolina pursuant to section 105 — 164. 4 and section 105 — 164. 6, 
respectively, of the General Statutes of North Carolina, Chapter 
105, Article 5, Volume 2C, as amended by the North Carolina State 
Sales and Use Tax Act, Session Laws 1957, Chapter 1340, Section 
5, effective July 1, 1957 (1957 Cumulative Supplement to Volume 
2C). Advice has also been requested as to how this treatment applies 
to the case of an individual (1) who enters into a general contract 
for the construction of his personal residence for a stated amount; 
(2) who acts as general contractor himself; or (3) who employs 
a, general contra. ctor but purchases all of the materials required for 
building the house. 

Section 105 — 164. 4 of the General Statutes of North Carolina, 8upru, 
provides, in pertinent part, , that there is levied and imposed, in 
addition to all other taxes imposed by law, a privilege or license tax 
upon every person who engages in the business of selling tangible 
personal property at retail, renting or furnishing tangible personal 
property or the renting and furnishing of rooms, lodgings and ac- 
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«mmoclations to transients, in the State, the same to be collected 
»d the amount to be determinecl by the application of specified 
rates against gross sales ancl rentals. The tax shall be collected from 
the retailer and paid by him at the time and in the manner provided. 
-Very person who sliall engage or continue in any business for which 
a privilege tax is imposed shall obtain a license from the Commis- 
sioner of Revenue of tlie State of North Carolina to engage in and 
conduct such business. 

Section 105 — 164. 6 of the General Statutes of North Carolina, supra, 
provides, in pertinent part, that an excise tax is levied and imposed 
on the storage, use or consumption in the State of tangible personal 
property purchased within and without the State for storage, use 
or consumption in tlie State, the same to be collected and the amount 
to be determined by the application of specified rates against the 
sales price. 

Subsection (3) of section 105 — 164. 6 of the General Statutes, supra, 
provides that there is levied and there shall be collected from every 
person, firm or corporation an excise tax of three percent of the 
purchase price of all tangible personal property purchased or used 
which shall enter into or become a part of any building or other 
kind of structure in the State, including all materials, supplies, 
fixtures, and equipment of every kind and description which shall 
be annexed. thereto or in any manner become a part thereof. Such 
tax shall be levied against, the purchaser of. the articles named. If 
purchases of building materials that are not exempt from tax are 
made by a contractor there shall be joint liability for the tax against 
both contractor or owner, but the liability of the owner shall be 
satisfied if an afiidavit is required of the contractor, and furnished by 
him, before final settlement is made, showing that the tax levied 
has been paid, 

Subsection (4) of section 105 — 164. 6 of the General Statutes, supra, 
provides that where a retail sales tax has already been paid by the 
purchaser with respect to tangible personal property in the State, 
such retail sales tax shall be creditecl upon the use tax imposed under 
section 105 — 164. 6, supra. 

Section 105 — 164. 7 of the General Statutes, supra, provides, in part, 
that every retailer engaged in the business of selling or delivering 
or taking orders for the sale or delivery of tangible personal prop- 
erty for storage, use or consumption in the Sta~te shall, at the time 
of selling or delivering or taking an order for the sale or delivery 
of said tangible person~al property or collecting the sales price thereof 
or any part thereof, a, dd to the sales price of such tangible personal 
property the amount of the tax on the sale thereof, ~and when so 
added the tax shall constitute a part of such purcha~se price, shall 
be a debt from the purchaser to the retailer until paid and shall be 
recoverable at law in the same manner as other debts. The tax shall 
be stated and charged sepa. rately from the sales price, shown sep- 
arately on the retailer's sales records, and paicl by the purchaser to 
the retailer as trustee for and on account ot' the State. The retailer 
shall be liable for the collection thereof and for its payment to the 
State Commissioner of Revenue, and the retailer's failure to charge 
to or collect the tax from the purchaser shall not affect such liabilit~y. 

Section 105 — 164. 0 of the General Statutes, supra, provides, in part, 
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that any retailer who slrall by any character or public advertisement 
oHer to absorb the tax levied by Article 5 of Chapter 105 of the 
General Statutes, or in any manner directly or indirectly advertise 
that the tax therein imposed is not considered an element in the price 
to the purchasers, slrall be guilty of a misdemeanor. 

Section 105 — 164. 17 of the General Statutes, 8upru, relating to re- 
ports and payment of the use tax, provides that every person storing, 
using or consuming tangible personal property in the State shall file 
with the State Commissioner of Revenue a return for the preceding 
month in such form as may be prescribed by him showing the total 
cost price of the tangible personal property purchased or received 
by such person duri&ig such preceding month, the storage, use or 
consumption of which is subject to the tax imposed by such article, 
and such other information as the Commissioner may deem necessary. 
The returns shall be accompanied by a remittance of the tax imposed 
during the month covered and shall be signed by the person liable 
for the tax or his duly authorized agent. 

Section 164(a) of the Internal Revenue Code of 1054 provides that, 
in computing taxable income, there shall be allowed as a deduction 
taxes paid or accrued within the taxable year, with certain excep- 
tions not here material. 

Section 164 (c) (1) of the Code relates to the deduction of retail sales 
taxes and gasoline taxes in. computing taxable income. Such sub- 
section provides that in the case of any state or local sales tax, if 
the amount of the tax is separately stated, then, to the extent that 
the amount so stated is paid by the consumer (otherwise than in 
connection with the consumer's trade or business) to his seller, such 
amount shall be allo~ed as a deduction to the consumer as if it con- 
stituted a tax imposed on, and paid by, such consumer. 

Section 164(c) (2) of the Code provides that, as used therein, the 
term "State or local sales tax" means a tax imposed by a State, Terri- 
tory, a possession of the United States, or a political subdivision 
of any of the foregoing, or by the District of Columbia, which tax— 
(A. ) is imposed on persons engaged in selling tangible personal prop- 
erty at retail (or on persons selling gasoline or other motor vehicle 
fuels at wholesale or retail) and is a stated sum per unit of property 
sold or is measured either by the gross sales price or by the gross 
receipts from the sale; or (B) is imposed on persons engaged in 
furnishing services at retail and is measured by the gross receipts for 
furnishing such services. 

Section 1. 164 — 1 of the Income Tax Regulations provides that, in 
general, taxes are deductible only by the person upon whom they 
are imposed. 

Accordingly, it is held that the sales tax imposed by the State of 
North Carolina pursuant to section 105 — 164. 4 of the General Statutes 
of North. Carolina, 8upra, constitutes a "retail sales tax, " within the 
meaning of section 164(c) of the code. The tax is deductible by the 
vendor under section 164(a) of the Code. If the vendor is an in- 
dividual, the deduction must be taken in arriving at adjusted gross 
income. In the case of all other vendors, the deduction is allowable 
in computing taxable income. The retail sales tax collected by a 
vendor from a purchaser must be included in the vendor's income 
for Federal income tax purposes. To the extent that such tax is 
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a~d by the purchaser, otherwise than in connection with his trade or 
usiness, it is deductible by the purchaser under section 164(c) of the 

Code in computing taxable income, provided the taxpayer itemizes his 
rlerluctions and does not elect, to use the stanclard deduction or com- 
pute his tax liability from the tax table. If paid in connection with 
a trade or business carried on by the taxpayer, which does not con- 
sist of the performance of services by the taxp~ayer as an employee, 
such tax is decluctible from gross income in computing adjusted 
gross income, unless the amoas~nt thereof is properly chargeable to 
c~apital account. In the case of taxpayers (other than individuals) 
engaged in a. trade or business, the deduction is allowable as a busi- 
ness expense in computing taxable income, unless the amount thereof 
is properly chargeable to capital account. 

It is also held that the use tax imposed by the State of North 
Carolina pursuant to section 105 — 164. 6 of the General Statutes of 
North Carolina, 8upra, is deductible by the purchaser under section 
164(a) of the Code, except that in the case of an individual who 
elects to use the optional standard clerluction, no deduction is allow- 
able under section 164(a) of the Code unless the use tax is attribut- 
able to a trade or business carried on by him. Where the use ta, x 
is attributable to a trade or business carried on by an individual, the 
amount of such tax is deductible as a tax from gross income in com- 
puting adjusted gross income. In the case of' taxpayers (other than 
individuals) engaged in trade or business, the use tax is deductible 
as a tax in computing taxable income. The a. mount of use tax col- 
lected by a vendor from a purchaser shoulcl not be included in the 
vendor's gross income, and no deduction is allowable to the vendor 
with respect to the amount of such tax remitted by him to the Com- 
missioner of Revenue of the State of North Carolina. 

The foregoing treatment is applied to the specific questions in this 
Revenue Ruling, as follows: 

(1) Where an individual contracts with a builder for the construc- 
tion of his personal residence for a stated amount, the retail tax 
paid by the builder on materials purchased by him and used in the 
construction of the residence is not paid as a tax by the purchaser of 
the residence. Further, since it is paid in connection with the trade 
or business of the builder, it is not deductible by the builder as a 
tax, but constitutes an adclitional cost of the material purchased. 
Insofar as the purchaser of the home is concerned, such retail sales 
tax, as well as the use tax which may be imposed on the buileler or 
contractor under section 105 — 164. 6 of the General Statutes, supra, 
may be indirectly reflected in the contract price of the home pur- 
chased, but there is no basis for the deduction of such taxes by such 
purchaser. (2) Where an individual acts as his own contractor, or 

(8) employs a contractor but has the material billecl to him, the re- 
tail sales tax may, to the extent that such tax is paid by the purchaser, 
be deducted under section 164(c) of the Code in computing taxable 
income, providecl the taxpayer itemizes his deductions and does not 
elect to use the standard deduction or compute his tax liability from 
the tax table. To the extent, an individual who constructs his own 

residence incurs a liability for the payment of the use tax imposed 
on him under section 105 — 164. 6 of the General Statutes, supra, and 

pays such tax to the State Commissioner of Revenue, he may deduct 



II 164. ] 110 

the amount thereof under section 164(a) of the Code in computing 
taxable income, provided he itemizes his deductions, unless he elects 
to capitalize such tax under the provisions of section 266 of the Code. 

Rev. Rul. 58 — 304 

Treatment for Federal Income taxes of the tax imposed by the 
State of illichigan on the sale of liquor pursuant to section 80 of Act 
Xo. 812 of the I'ublic Acts of lfio7. 

Advice has been requested as to the deductibility, for Federal income 
tax purposes, of the excise tax on liquor sales imposed by the State of 
Michigan under section 39 of A. ct No. 312 of the Public Acts of 1957, 
effective July 1, 1957. 

The State of Michigan conducts a substantial business through stores 
operated directly by the State Liquor Control Commission. The Com- 
mission establishes the retail price at which liquor is to be sold both 
by its own stores and by licensed State-designated dealers. Licensees 
purchasing liquor are allowed a discount from the established retail 
price. 

Section 39 of Act No. 312, 8upra, (section 15. 1919 (89), Chapter 146, 
Title 15 of Michio'an Statutes Annotated, 1953 Revision, Volume 11, 
1957 Cumulative Supplements) provides, in pertinent part, as follows: 

Section 80. (1) For the purpose of supplementing the school aid fund estab- 
lished by section 28 of article 10 of the state constitution, there shall be levied 
and collected, and there is hereby imposed, the following excise taxes which shall 
be in addition to any and all taxes now imposed by law: 

(a) 
(b) An excise tax equivalent to 4+o of the retail selling price of spirits, as 

defined in section 2 of Act iVo. 8 of the Public Acts of the Extra Session of IM3, 
as amended, being section 486. 2 of the Compiled Laws of 1048, other than those 
containing an alcoholic content of less than 22+v. The tax shall be collected by 
the state liquor control commission at the time of sale by the comnrission. In the 
case of sales to licensees, the tax shall be computed on the retail selling price 
established by the commission without allowance of discount. 

(2) l. 'pon collection, the department of revenue and the state liquor conrnrission 
shall deposit the entire proceeds in the state treasury to the credit of the state 
school aid fund established by section 28 of article 10 of the state constitution. 

Section 164(a) of the Internal Revenue Code of 1954 provides that, 
in computing taxable income, there shall be allowed as a deduction 
taxes paid or accrued within the taxable year, with certain exceptions 
not here material. 

Section 164 (c) (1) of the Code relates to the deduction of retail sales 
taxes and gasoline taxes in computing taxable income. Such section 
provides that in the case of. any state or local sales tax, If the amount of 
the tax is separately stated, then, to the extent that the amount so stated 
ls paid by the consumer (othe rwIse than in connection with the con- 
sumer's trade or business) to his seller~ sllch amount shall be allowed as 
a deduction to the consumer as if it constituted a tax imposed on, and 
paid by, such consumer. 

Section 164(c) (2) of the Code provides that, as used therein, the 
term "State or local sales tax" means a tax imposed by a State, a 
Territory, a possession of the I nited States, or a political subdivision 
of any of the foregoing, or by the District of Columbia, which (ax 
(A) is imposed on persons engaged in selling tangible personal prop- 
erty at retail (or on persons selling gasoline or other motor vehicle 
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fuels at wholesale or retail) and is a stated sum per unit of property 
soM or is measured either by the gross sales price or by the gross 
receipts from the sale; or (8) is imposed on persons engaged in 
furnishing services at retail ancl is measured by the gross receipts 
for furnishing such services. 

Section 1. 164 — 1 of the Income Tax Regulations provides that, in 
general, taxes are deductible only by the person upon whom they are 
imposed. 

Accordingly, it is held that the tax imposed by the State of 
Michigan on the sale of liquor by the State Liquor Control Commis- 
sion pursuant to section 60 of Act No. 812 of the I'ublic Acts of 1057, 
supra, is cleductible under section 164(a) of the Code by the pur- 
chaser who purchases such liquor from State Liquor Control Com- 
mission stores only. The amount of such ta, x is deductible in com- 
puting taxable income, except that in the ca, se of an individual who 
elects to use the optional standard deduction or computes his tax 
from the tax table, the tax is not deductible unless attributable to a 
trade or business carried on by him which does not consist of the 
performance of services by the taxpayer as an employee. In the 
latter event the tax is deductible from gross income in computing 
adjusted gross income. The tax is not a retail sales tax and therefore 
is not deductible under section 164(c) of the Code. 

Insofar as consumers or purchasers who buy liquor from licensed 
State-designated dealers are concernecl, the tax which is reflected in 
the retail selling price paid to such licensees represents an additional 
cost of the liquor and is not deductible as a tax in computing taxable 
income. It should be noted that the licensed State-designated dealers 
who pay the tax to the State Liquor Control Commission when they 
purchase the liquor are entitled to a deduction for that tax. 

Rev. Rul. 58 — M8 

Treatment for Federal income tax purposes of the cigarette, con- 
sumers sales and the use taxes imposed b7 the State of West 
Virginia under Chapter 11, West Virginia Code of 1955, as amended. 

Advice has been requested as to the treatment for Federal income tax 
purposes of the cigarette, consumers sales and the use taxes imposed by 
the State of West Virginia, under Cha. pter 11, West Virginia Code of 
1955, as amended. 

The %Vest Virginia statutes relating to the taxation of cigarettes in 
that State are contained in Chapter 11 of the West Virginia, Code of 
1955 and in the 1057 Cumulative Supplement thereto. Article 17 of 
Chapter 11, sections 009(50a) through 009(50v), relates to the excise 
tax on sale of cigarettes. A. rticle 18 of Chapter 11, sections 900(50w) 
through 999 (50cc), relates to the excise tax on the use, consumption or 
storage of cigarettes. 

The excise tax imposed on the sale of cigarettes in the State, aggre- 
gating two and one-half cents on each ten cigarettes or fractional p~art 

thereof, is required to be paid by the purchase, by licensed wholesale 
and retail dealers, from the state tax commiss~ioner, of stamps to be 
aKxed to the packages of cigarettes. When authorized, the stamps 
may be af5xed bv me~ans of a, metering clevice, payment of tax clue the 
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State being made by the licensees usia. « the inetering devices. See 
section 999(50b1), 999(50b2), 999(50(l), 999(50f) aiid 999(50i). 

The excise tax imposed on the use, consumption or storage of. ciga- 
rettes by consumers in the State, currently at the rate of two and one- 
half cents on each ten cigarettes or fractional part thereof, is required 
to be paid directly to the~ state tax commissioner by every person who 
lias acquired cigarettes for use, storage, or consumption, except that no 
tax applies if. the tax levied in Article 17 of Chapter 11, supra, has 
been pairl. See sections 999(50x) and 999(50y). 

The statutes relating to the consumers sales tax in West Virginia are 
contained in Aiticle 15 of Chapter 11, Sections 999(1) through 999 
(80), supra. The law provides that for the privilege of selling 
tangible personal property and of dispensing ceitain selected services 
the vendor shall collect from the purchaser the tax as provided by the 
statutes and shall pay the:imount of tax collected to the state tax 
commissioner. There is no tax on sales where the monetary considera- 
tion is five cents or less. The amount of the tax is computed at the fol- 
lowiiig rates: (1) On each sale, where the monetary consideration is 
from six to fifty cents; both inclusive, one cent; (2) On each sale where 
the monetary consideration is from fifty-one cents to one dollar, both 
inclusive, two cents; (8) On each fifty cents of monetary consideration, 
or fraction thereof in excess of one dollar, one cent. See section 999 
(8). The purchaser shall pay to the vendor the amount of the tax 
which shall be added to and constitute a part of the sales price and 
shall be collectible as such by the vendor who shall account to the State 
for all tax paid by the purchaser. Except as otherwise authorized, 
the vendor shall keep the amount of tax paid separate from the pro- 
ceeds of sale exclusive of the tax. A vendor shall not represent to the 
public, in any manner, directly or indirectly, that he will absorb all or 
any part of the tax, or that the tax is not to be considered an element 
in the price to the purchaser. See section 999 (4). Xo profit shall ac- 
crue to any person as a result of the collection of the tax notwithstand- 
ing the total amount of such taxes collected may be in excess of the 
amount for which such person would be liable by the application of 
the levy of two percent to the gross proceeds of his sales and the total 
of all taxes collected by any such person shall be returned and remitted 
to the tax commissioner as provided. See section 999(5). It is the 
intent of. the law that the tax levied thereunder shall be passed on to 
and be paid by the ultimate consumer. See section 999(10). 

The statutes relating to the use t;ix in 0 est Virginia are contained 
in Article 15A of Chapter 11, sections 999 (30a) through 999 (30aa), 
8upra. The law imposes an excise tax on the use in the State of 
tangible property furnished or delivered within the State to con- 
sumers or users at the rate of two percent of the purchase price of 
such property. The tax is imposed upon every person using such 
property within the State until such tax lias been paid directly to a 
retailer, or to the State tax commissioner as provided. See section 
999(80b). The law exempts certain specifiied tangible personal prop- 
erty from the tax, including, the gross receipts or the gross proceeds 
from the sale of which are required to be included in the measure, of 
the tax imposed by Article 15 of Cliapter 11, supra. See section 
999(80c). It is the purpose of the law to rest a fair share of the tax 
burden, commensurate with the benefits received, upon those exer- 



cising the privilege taxed thereby within the State. See section 
090 (EOw) . 

Section 164(a) of the Internal Revenue Code of 1954 provides, that 
in computing taxable income, there shall be allowed as a deduction 
taxes paid or accrued within the taxable year with certain exceptions 
not here material. 

Subsection (c) (1) of section 164 of the Code relates to the deduction 
of retail sales taxes and gasoline taxes in computing taxable income. 
Such subsection provides, that in the case of any State or local sales 
tax, if the amount of the tax is separately stated, then, to the extent 
that the amount so stated is paid by the consumer (otherwise than in 
connection with the consumer's trade or business) to his seller, such 
amount shall be allowed as a deduction to the consumer as if it con- 
stituted a tax imposed on, and pa, id by, such consumer. 

Subsection (c) (o) of section 164 of the Code provides that as used 
therein the term "State or local sales tax" means a tax imposed by a 
State, Territory, a, possession of the United States, or a political sub- 
division of any of the foregoing or by the District of Columbia, which 
tax (A) is imposed on persons engaged in selling tangible personal 
property at retail (or on persons selling gasoline or other motor vehicle 
fuels at wholesale or retail) and is a stated sum per unit of property 
sold or is measured either by the gross sales price or by the gross 
receipts from the sales; or (8) is imposed on persons engaged in 
furnishing services at reta, il and is measured by the gross receipts for 
furnishing such services. 

Section 1. 164 — 1 of the Income Tax Regulations provides that, in 
general, taxes are deductible only by the person upon whom they are 
llllposed. 

Therefore it is held that the tax imposed by the State of West 
Virginia on the sale of cigarettes by Article 17 of Chapter 11, West 
Virginia Code of 1955, as amended, is decluctible under section 164 (a, ) 
of the Internal Revenue Code of 1954, by the licensed wholesale or 
retail dealer who purchases and apexes the stamps, or impresses such 
stamps by means of a metering device and makes payment of the tax 
due the State therefor. The tax is not a retail sales tax and therefore 
is not deductible by the purchasers of. the cigarettes under section 
164(c) of the Code. Insofar as the ultimate consumer or purchaser is 
concerned the tax represents an additional cost of. the article and is 
not deductible as a tax in computin«his taxable income. However, 
in those instances v, here the tax imposed under Article 18 of Chapter 
11, supra, in respect of the use, storage, or consumption of cigarettes, 
has been imposed directly on the consumer, it may be deducted by the 
consumer under section 164 (a) of the Code. 

From the provisions of the State law relating to the consumers 
sales tax, referred to above, it is clear that the legislative intent was 
to impose such tax upon the purchaser or consumer and to make the 
vendor the collector of. the tax for and on behalf of the State. The 
use tax is also imposed on the consumer or user subject thereto. 

Accordingly, it is held that both the West Virginia, consumers sales 

tax and the use tax imposed under Article 15 and Article 15A, re- 

spectively, of Chapter 11 of the West Virginia Code of 1955, as 

amended, are deductible by the purchaser or consumer under sectiton 

164(a) of the Code, except that m the case of an individual who elects 
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to use the optional standard deduction or computes his tax liability 
from the tax table, no deduction is allowable under section 164(a) 
of the Code unless the sales or use taxes are attributable to a trade 
or business carried on by him. Where the sales or use taxes are 
attributable to a trade or business carried on by an individual, the 
amounts of such taxes are deductible as taxes from gross income in 
computing adjusted gross income. In the case of taxpayers (other 
than individuals) eng~aged in trade or business, the sales or use taxes 
are deductible as taxes in computing taxable income. The amounts of 
such sales and use taxes collected by a vendor should not be included 
in the vendor's gross income, and no deduction is allowable to the 
vendor with respect to the amounts of such taxes remitted by him to 
the State tax commissioner of the State of West Virginia. Compare 
I. T. 2958& C. B. XV — 1, 92 (1%6) . 

Accrual of the deduction for foreign taxes where the liability for 
such foreign taxes is contested. See Rev. Rul. 58 — 55, page 266, 

26 CFR 1. 164 — 6: Apportionment of taxes on T. D. 629o' 
real property between seller and purchaser. 

(Also Section 6655; 1. 6655 — 2. ) 
TITLE 26 — INTERNAL REvENBE, 1664. — CITAPTER I. SEBCHAPTER A, PART 1. — 

INCOME TAX; TAXABLE YEARS BEGINNING AFTER 1&ECEIIBER 31, 1663 

Amendment of regulations prescribed under sections 164 and 6655 
of the Internal Revenue Code of 1954. 

DEPARTMENT OF TEIE TREASURY& 
OrrICE OI' COMMISSIONER OF INTKRNAI REYENlJE, 

Wushinctton o~. D. C. 
To Ogcers and Emp/oyees of the Interno/ Eerenue 8er vice und Others 

Concerned: 
In order to clarify the application of certain provisions of example 

(2) of section 1. 164 — 6(d) (4) of the Income Tax Regulations, relating 
to taxes, issued as Treasury Decision 6256 (22 F. R. 7989), approved 
October 8, 1957 (I. R. B. 1957 — 42, 8), and to clarify certain provisions 
of section 1. 6655 — 2(c) (3) of the Income Tax Regulations, relating to 
the failure by a corporation to pay estimated tax, issued as Treasury 
Decision 6267 (22 F. R. 9059), approved Xovember 7, 1957 (I. R. B. 
1957 — 47, 66), such regulations are hereby amended as folio~vs; 

I'aragraph 1. Example (2) of paragraph (d) (4) of section 1. 164 — 6 
is amended to reacl as follosvs: 

Example (8). In County Y, the real property tax year is the calendar year. 
The real property tax becomes a lien on January 1, 1955, and is payable on April 
60, ll) », . There is no personal liability for the real property tax in&posed by 
County Y. On April 60, 1955, C, the o&vner of real property in Countv Y on 
January 1, 1955, pavs the real property tax for the ri)». & real property tax year. 
On May 1, 195o, C sells the real property to D. On September 1, 19. &5, D sells 
the real property to E. C, D, and E use the cash receipts and disbursements 
method of accounting. Under the provisions of section 164(d) (1), 120/665 

& 23 F. R. 3446. 
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( January 1 — April 30, 1955) of the real property tax is treated as imposed upon 
C and n&ay be deducted by him for his taxable year in &vhich the tax is actually 
Paid. Ender section 104(d) (1), 123/30, & (Slay 1 — August 31, 19, &5) of the real 
property tax is treated as imposed upon D and, under the provisions of section 
104(d) (2) (A), is treated as having been paid by hin& on flay 1, 19, &5, anil may 
be deducted by D tor his taxable year in which the sale from C to him occurs 
(&vhether or not such portion is actually paid by him in that year), or for his 
taxable yea. r in &vhich an an&ount repres&nting such tax is paid. Since, accordin . 

to paragraph (d) (3) of this section, the prior sale by C to D is disregarded, 
under the provisions of secii&&n 104(d) (1), 122/305 (September 1 — December 31, 
1th&5) of the real property tax is treated as imposed on E& and, under the pro- 
visio»s of section 164(d) (2) (A), is treated as having been paid by him on 
September 1, 1955, and may be deducted by E& for his taxable year in which the 
sale from D to him occurs (&vhether or not such portiou is actually paid by him 
in that year), or for his taxable year in v hich an a&nount representing such tax 
ls paid. 

PAR. 2. Paragraph (c) (8) of section 1. 6655 — 2 is amended to read as 
follows: 

(3) X determined that its taxable income for the first 6 months and the first 
8 months of the taxable year ended inarch 31, 1956, was $180, 000 and $200, 000, 
respectively, and that its taxable income for the first 9 months and the first 11 
months was $204, 000 and $319, 000, respectively. The income for each period is 
annualized as follows: 

$180, 000 X 12 —: 0= $360, 000 
$200, 000 X 12 —: 8 = $300, 000 
$264, 000 X 12-: — 9 = $852, 000 
$319, 000 X 12 —: 11= $348, 000 

To determine whether the installment payment made on December 15, 195o, 
equals or exceeds the amount which would have been required to be paid if 
the estimated tax were equal to 70 percent of the tax computed on the annualized 
income for either the 0- or 8-month period, the following computation is necessary: 

6 months 6 months 

(1) Annualized income $360, 000. 00 $300, 000. 00 
(2) Tax on item (1) reduced by $100, 000 — 81, 700. 00 50, 500. 00 
(8) 70 percent of item (2) 57, 190. 00 35, 350. 00 
(4) 5 percent of item (3) 2, 859. oo 1, 707. 50 

Since the amount actually paid on Decetnber lo, 1955, $1, 77o, exceeds the amount 
which would have been required to be paid on such date ($1, 707. 50) if the 
estimated tax were 70 percent of the tax determined by placing on an snnualized 
basis the taxable income for the first 8 months of the taxable year, the exception 
described in paragraph (a) (3) of this section applies and no addition to tax will 
be imposed for the underpayment of the installment paid on December 15, 1955. 
A similar computation must be made with respect to the annualized income for 
the 9- and 11-month periods to determine whether or not the addition to the tax 
will be imposed with respect to the underpayment of the March 15, 1950, in- 

stallment. The corn utation follows: p 6 months 11 months 

(1) Annualized income $352, 000. 00 $348, 000. 00 

(2) Tax on item (1) reduced by $100, 000 77, 540. 00 75, 400. 00 

(3) 70 percent of item (2) 5&4, 278. 00 52. 822. 00 

(4) 10 percent of item (3) 5 427 80 5 282 20 

Since the total amount of all payments of estimated tax actually paid on or 

before March 15, 1950, $3, 550 ($1, 7, » x 2), does not equal or exceed the total 
amount which would have been required to be paid on or before such date if the 

estimated tax were 70 percent of the tax detern&ined by placing on an annual 

basis the taxable income for eii:her the 9- or 11-month period, ihe addition to the 

tax with respect to the underpayn&ent of the llarch 15, 1950, installment must 

be imposed. 

Because this Treasury Decision merely makes clerical and clarifying 
changes in the regulations issued under sections 164 and 6655 of the 

Internal Revenue Code of 1054& it is found unnecessary to issue this 
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Treasury Decision with notice and public procedure thereon under 
section 4(a) of the Administrative Procedure Act, approved June 11, 
1946, or subject to the effective date limitation of section 4(c) of that 
act, . 

(This Treasury Decision is issued under the authority contained in 
section 7805 of the Internal Revenue Code of 1954 (68A. Stat. 917; 
26 U. S. C. 7805) . ) 

O. GORDON DELKq 
Acting Comrru8sioner of Interne/ Eeventxe. 

Approved May 15, 1958. 
FRED C. SCRxBNERy JR 

Acting Secretory of the Treasury. 
(Filed bv the Division of the Federal Register on May 20, 1968, 8: 61 a. m. , and 

published in the issue of the Federal Register for Xiay 21, 1968, 28 F. R. 8446. ) 

SECTION 165. — LOSSES 

Securities purchased for the purpose of obtaining inventory items, 
which securities subsequently become ~ orthless. See Rev. Rul. 58 — 40, 
page 275. 

SECTION 166. — BAD DEBTS 
Rev. Rul. 58 — 259 

For purposes of computing additions to a reserve for bad debts 
under Mimeograph 6209 and Revenue Ruling 64 — 148, loans made 
by banks under Title I of the National Housing Act, as amended, 
known as Title I F. H. A. loans, are considered to be Government 
insured to the exteut of either 90 percent of the amount of such 
loans outstanding (100 percent on loans made prior to October 1, 
10~4) or the balance in the bank's insurance reserve account 
maintained by the Federal Housing Adxninistration, whichever is 
the lesser. 

Advice has been requested as to the extent that property improve- 
ment and modernization loans made by banks under Title I of the 
National Housing Act, 48 Stat. 1246, as amended, 12 U. S. C. 1708, 
known as Title I F. H. A. loans, are Government insured or guaran- 
teed and therefore excludable in computing additions to a reserve 
for bad debts maintained by banks under Mimeograph 6209, C. B. 
1947 — 2, 26, and Revenue Ruling 54 — 148, C. B. 1954 — 1, 60. 

Revenue Ruling 57 — 210, C. B. 1957 — 1, 94, holds, inter aHxx, that the 
term "Government insured loans, " as used in paragraph 4 of Mimeo- 
graph 6209, supra, applies to Governnxent insured or guaranteed loans 
to the extent ox percent insured or guaranteed. 

Regulations of the Federal Housing Administration applicable to 
Title I F. H. A. loans provide for the establishment of an insurance 
reserve for each partcipating lending institution. For each eligible 
loan reported by an insured lender and accepted for insurance reg- 
istry by the Federal Housing Administration, an amount equal to 
ten percent of the net proceeds of the loan is credited to the lender's 
insurance reserve. The cumulative credits to the insurance reserve 
for each lender will equal ten percent of the net amount advanced 
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by it on all eligible loa. ns. The lending institution is thus insured 
against losses oil its overall lending operations. From the credits to 
the insurance reserve accumulated for each lender, the amount, of 
each eligible claim paid to the lender is deductible. For loans made 
on and subsequent to Octobn 1, 1954, thc amount of any claim is 
limited to 90 percent of the calculated principal loss sustained by the 
lender, plus other allowances permitted by the regulations. The 
amount of claim cannot exceed the credit balance in the lender's 
insurance reserve. 

On, July 1 next following the expiration of a period of 30 months 
after the issuance of the coiiti act of insurance to a lending institution, 
the amount of insurance resei vc to the credit of such insured is ad- 
justed by carrying forward into the next annual period 85 percent of 
the unused reserves outstandin» on such date. The insurance reserve 
of each insured is adjusted in 1™ike inanner on each subsequent July 1. 
The amount of unused reserves to be carried forward at the beginning 
of each annual period is determined according to the records of the 
Federal Housing Administration, and a statement showing the amount 
of such unused r~eserve is fur»ished each insured as promptly as possible 
after the. close of each annual period. 

A lender's entire Title I portfolio is not 90 percent (or 100 percent 
prior to October 1, 1954) insured at any one time, unless the balance 
in its reserve accoimt su%ciently equals 90 percent of the amount of 
the whole portfolio. This could occur if a lender's outstanding Title 
I loans are declining faster than the balance in its reserve. 

Accordingly, it is held that, for the purpose of computing additions 
to a reserve for bad debts under Mimeograph 6209) svprc, ancl Revenue 
Ruling 54 — 148, supra, loans made by banks under Title I of the Na- 
tional Housing Act, as amended, supra, known as Title I F. H. A. 
loans, are considered to be Government insured to the extent of either 
90 percent of the amount of such loans outstanding (100 percent on 
loans made prior to October 1, 1954) or the balance in the bank's in- 
surance reserve account maintained by the Federal Housing Admin- 
istration, whichever is the lesser. 

Rev. Bul. 58 — 805 

The provisions of section 166(c) of the Internal Revenue Code of 
1954, providing for a reserve for bad debts, do not apply to a reserve 
for bail forfeitures. 

A taxpayer has asked whether he may establish a reserve for bail 
forfeitures under section 166 of the Internal Revenue Code of. 1954. 
The reserve would be established and maintained in a manner similar 

to that allowed for bad debts under that section. 
For several years the taxpayer has been engaged in the business of 

issuing bail and administrative bonds. During the past year, through 
the failure of several individuals to appear in court, the taxpayer has 

sufFered heavy losses. 
Section 166(c) of the Code authorizes the deduction of reasonable 

additions to a reserve for bad debts. The reserve contemplated under 

475254' — 58 — 9 
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such section, however, relates only to amounts set aside from the 
gross income of a business to provide for probable losses with respect 
to accounts and notes receivable on which credit has been extended. 

The general proposition that amounts credited to a reserve to 
cover contigent liabilities may not be deducted for Federal income 
tax purposes until such liabilities become fixed is well settled. 
Lucas v. American Code Co. , lnc. , 280 U. S. 445, Ct. D. 168, C. B. 
IX — 1, 814 (1980); Arthur 3f. Brown v. Hollering, 291 U. S. 198, 
Ct. D. 786, C. B. XIII — 1, 228 (1984); Lane Construction Corpora- 
tion v. Comnussi oner, 17 B. T. A. 826. 

Accordingly, it is held that the provisions of section 166(c) of the 
Code, providing for a reserve for bad debts, do not apply to a reserve 
for bail forfeitures. 

SECTION 167. — DEI'RECIATION 

Rev. Rul. 58 — 7'7 26 CFR 1. 167(a) — 1: Depreciation in general. 
(Also Sections61, 1281j 161 8, 11281 1) 

Large durable containers used by a taxpayer in the shipment 
of its products are subject to the allowance for depreciation 
where all of the facts and cireumstanees indicate the presence of 
the essential elements necessary for treating such containers 
as property used in the trade or business. However, in such cases, 
gain realized or loss sustained because of the failure of customers 
to return the containers, for which deposits are required, within 
the period specified, constitutes ordinary income or loss. 

Advice has been requested (1) whether returnable containers, under 
the circumstances set forth below, may be considered as property used 
in a trade or business and subject to allowances for depreciation pro- 
vided in section 167 of the Internal Revenue Code of 1954, and (2) 
whether amounts realized because of the failure of customers to 
return such containers may be considered as gains or losses falling 
within the scope of section 1281 of the Code. 

The taxpayer corporation manufactures a product which is sold 
to its customers in large durable containers which have a useful life of 
approximately ten years and for which a deposit is required. The 
contracts under which the products and the containers are shipped 
provide that the containers are the property of the taxpayer corpora- 
tion and are loaned for transportation purposes only; that they are 
to be returned within a specified period from the date of shipment; 
and, upon return to the taxpayer corporation in good condition 
within such period, the entire deposit will be refunded. The con- 
tracts provide further that, if the containers are not returned within 
the period specified, title and ownership thereto will pass to the 
customer and. the deposit will be retained by the taxpayer as the 
agreed price for such containers. Charges for deposits are shown 
as separate items on the taxpayer's sales invoices and are set up as a 
liability on the taxpayer's books and records. Moreover, the sales 
invoices include a statement that the containers are the property of 
the taxpayer. The taxpayer's records indicate that the returnable 
containers are not treated as sold v hen shipped. Approximately 90 
percent of the containers are returned by the customers to v;horn 
they are originally shipped. 
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Tlie taxpayer has capitalized the cost, of all returnable containers 
purchased and maintains its books and records in such a, manner as 
to properly refiect the unadjusted basis upon which depreciation of 
the returnable containers may be computed, the computation of such 
depreciation, and the adjusted basis aiid other factors involved in the 
computation of gain or loss on the sale or other disposition of the 
containers. 

Section 167(a) of the Code provides that there shall be allowed 
as a depreciation deduction a reasonable allowance for exhaustion, 
wear and tear of property used in the trade or business. Section 
1. 167(a) — 2 of the Income Tax Regulations provides, insofar as here 
pertinent, that the depreciation allowance in the case of tangible 
property applies only to that part of the property which is subject to 
we;ir and tear, to decay or decline from natural causes, to exhaustion, 
and to obsolescence. Tlie allowance does not apply to inventories 
or to stock in tra, de. 

Section 471 of the Code provides the general rule for the use of 
inventories. Section 80. 22(c) — 1 of Regulations 118, applicable by 
virtue of Treasury Decision 6001, C. B. 1054 — 2, 47, provides that a 
taxpayer's inventory should include containers he owns "whether 
returnable or not, if title thereto will pass to the purchaser of the 
product to be sold therein. " In such cases, since containers are in- 
ventoriable items while the vendor has title to them, they are not 
property for which he normally may be allowed a deduction for 
depreciation. 

AVhere it has been found that title to containers was retained by 
the shipper, and the facts disclosed that a deduction for depreciation 
has been allowed (although it was not an issue), the Tax Court of the 
United States has not criticized such allo~ ance although the deduction 
was indirectly involved in the decisions rendered. See Eehi Beverage 
Co. v. Commissioner, 16 T. C. 1114; Farmers Creamery Co. of Fred- 
erie7esbnrg, Virginia v. Commissioner, 14 T. C. 870. 

From the foregoing it will be noted that the allowance of depreci- 
ation on containers depends to some extent irpon whether or not title 
thereto is retained by the shipper. The courts have generally held 
that title to containers passes to the vendee of the merchandise con- 
tainecl therein unless there is formal notice that title is retained by 
the vendor. Such formal notice may be indicated in the sales contract, 
on the sales invoice, acknowledgement of orcler, or in any other formal 
manner. See La8aPe Cement Co. et a/. v. Commissioner, 59 Fed. (2d) 
861, certiorari denied 287 U. S. 624; compare Okonite Company v. 
Commissioner, 4 T. C. 618; Iten Bise@it Company v. Commissioner, 
25 B. T. A. 880, acquiescence C. B. XI — 1, 4 (1082). 

On the basis of the facts presented, it is concluded, with respect to the 
first question, that the essential elements for treating the containers as 
property used in trade or business, such as retention of title, the treat, - 

ment thereof as separate items on the sales invoices, and the proper 
refiection of the basis tliereof in the books and records, are present, . 
It is accordingly held that, under the circumstances presented, the con 
tainers here under consideration constitute depreciable business prop 
erty within the meaning of section 167 of the Code. 

The second question presented in the instant case relates to whether 
cain or loss if any realized by the reason of the failure of customers 



to return containers within the specified period may be treated as gain 
or loss, as the case may be, under the provisions of section 1231 of the 
Internal Revenue Code. 

Section 1. 1231 — 1(c) of the Income Tax Re~mxlations so far as per- 
tinent, provides as follows: 

TRANSACTIoNs To wnrcir sEcTzoN ~pLiEs. — Section 1281 applies to recognized 
gains and losses from the following: 

(1) The sale, exchange, or involuntary conversion of property held for 
more than 6 months and used in the taxpayer's trade or business, which is 
either real property or is of a character subject to the allowance for de- 
preciation under section 167 (even though fully depreciated), and which is 
not- 

(i) Property of a kind which would properly be includible in the in- 
ventory of the taxpayer if on hand at the close of the taxable year, or 
property held by the taxpayer primarily for sale to customers in the 
ordinary course of business; 

In the foregoing discussion it was concluded, under the circum- 
stances in the instant case, that the returnable containers are property 
used in the trade or business of a character subject to the allowance for 
depreciation provided in section 167 of the Code. However, it does 
not necessarily follow that such containers are subject to the treat- 
ment provided for in section 1231 of the Code merely because they are 
property used in the taxpayer's trade or business and held for more 
than six months. If the required container deposit is viewed as a 
liability, its forfeiture bg the customer by reason of non-return of the 
container is the extinguishment of a liability and not a sale. If. the 
deposit is viewed as an advance payment upon an implied sale to be 
made upon a condition subsequent, the seller is engaged in the trade or 
buisness of selling those containers which the customers do not return 
within the specified period. 

0. C. M. 6680, C. B. VIII — 9, 179 (1909), so far as pertinent, states: 
~ * ", it has been held that a taxpayer may "re ularly" carry on more than 

one business * * *. (Oscar E. Eysenbach, 10 B. T. A. , 716, C. B. VII-2, 12). 
This oflice has held, further, that, since some degree of regularity is essential in 
order to distinguish isolated or sporadic transactions from a "business, " any 
ecurse of action, which is suffleiently regular to constitute a business at all, is 
also a business "regularly carried on. " * * *. 

In Corn Products Pe/ning Company v. Commissioner, 850 U. S. 46, 
Ct. D. 1787, C. B. 1955 — 2, 511, the Supreme Court of the United States 
stated: 

* * * Congress intended that proflts and losses arising form the everyday 
operation of a business be considered as ordinary income or loss rather than 
capital gain or loss. The preferential treatment provided by section 117 [of the 
Internal Revenue Code of 1989] applies to transactions in property which are not 
the normal source of business income. It was intended to "relieve the taxpayer 
from ' * * excessive tax burdens on gains resulting from a conversion of capital 
investments, and to remove the deterrent eifeet of those burdens on such con- 
version. " Burnet v. IIarrael, 287 U. S. at 100. Since this section is an exception 
from the normal tax requirements of the Internal Revenue Code, the deflnition of 
a capital asset must be narrowly applied and its exclusions interpreted broadly. 
This is necessary to effectuate the basic congressional purpose. 

In the Corn Products Re/ning Company case, the Supreme Court 
of the United States sustained the findings of the lower court that the 
taxpayer's dealings in futures constituted "an integral part of its 
manufacturing business" with the result that gains or losses from such 
dealings were held to be ordinary income or loss. Under the rationale 
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there used, the disposition of containers, in the instant case, which 
are treated as sold when not returned within the specified time, con- 
stitutes an "integral part" of. the regulai business of the taxpayer. 
Although a small proportion of the containers are sold, the agreement 
with all customers in advance is that all cont;liners coming within a 
certain category, namely, those not returned within a specified period, 
vill be considered sold to then& upon the termination of that period. 
The facts show that the containers are property used in the taxpayer's 
business and are subject to depreciation until the time specihed for 
tlieir return has expired. At tliat time depreciation ceases and the 
containers become property sold to customers during the regular 
course of business. 

In the Nehru Bei&erage Co. case, supra, the court stated: 
* * * if unreturned containers are "sold" any gain should receive the same 

treatment as the gain from the sale of the bevera e itself, and not the special 
treatment provided for certain types of gain in section 117(j) [of the 1&9 Code, 
nov section 1231 of the 1954 Code]. 

While there are certain differences between the facts in the instant 
case and the facts in the Nehi Beverage Co. case, the above quoted 
opinion is nevertheless equally applicable to both situations. 

Accordingly, it is held, ivith respect to the second question, that 
the gain realized or loss sustained because of the failure of customers 
to return the containers within the time specified constitute ordinary 
income or loss falling within the scope of section 61 of the Code. 
Further, any gain or loss applicable to deposits which the taxpayer is 
not required to refund, due to reasons other than the nonreturn of con- 
tainers at the end of the specified period, or to deposits retained by 
the taxpayer v;here containers are returned in poor condition, shall 
also be taken into account as ordinary gain or loss. 

(Also Sections 1012& 1014, 1016; 1. 1012 — 1, Rev. Rul. 58 — 130 
1. 1014 — 6, 1. 1016-1. ) 

In computing the adjusted basis for depreciation of a farm and an 
apartn&ent house owned by a husband and wife as tenants by entirety 
in the state of Indiana at the date of the husband's death, the basis 
(unadjusted) of the interest in the properties purchased by the wife 
must be reduced by depreciation thereof allowed or allowable to the 
«ife prior to the husband's death in ac&&ordance with section 1010 
(a) (2) of the Internal Revenue Code of 1954. A&ljustment n&ust 
also be made for i&preciation allowed to the wife prior to the hus- 
band's death with respect to the portion of the interest a&. quired 
fron& the decedent prior to his death, the basis of su& h portion to be 
determined under section 1014(b) (9) of the Co&le. No adjustn&ent 
need be n&ade for depreciation allowed to the husband before his 
death with respect to the interest in properties which is acquired 
from him by reason of his death if uot actually acquired prior to the 
date of his death. 

Revenue Ruling 56 — 519, C. B. 1950 — 2, 123, is amplified. 

The Internal Revenue Service has been requested to amplify Reve- 
nue Ruling 56 — 519, C. B. 1956 — o, 193, with respect to the acl Iustment of 
basis for depreciation of a farm and an apartment, house oivned by. a 
husband and wife as tenants by entirety at tlie date of the husband' s 
death in 1955. 
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Revenue Ruling 56 — 519, 8npra, holds, in part, as follows: 
The adjusted basis for depreciation of a farm and an apartment house owned 

by a husband ansi wife as tenants by entirety in the State of Indiana is, at the 
date of the husband's death, the wife's basis (unadjusted) of the interest in the 
property acquired from her husband by reason of his death, plus the basis 
(unadjusted) of her interest acquired by purchase, reduced by the amounts 
allowed as deductions for the depreciation thereof prior to the husband' s 
death ~ " ~. 

The facts set forth in Revenue Ruling 56 — 519, 8upra, indicate that 
the wife acquired a portion of her interest in the properties involved 
through investment of her own capital and earnings during her hus- 
band's lifetime. A further portion of her interest was derived during 
her husband's lifetime from his earnings and investments to the extent 
they exceeded one-half the cost of the properties. The balance of the 
properties representing the one-half interest of the husband was ac- 
quired from him at his death. 

The basis (unadjusted) to the wife of her interest in the properties 
acquired by purchase is the cost thereof to her in accordance with 
section 1012 of the Code. The basis (unadjusted) to her of the remain- 
ing interest is to be determined under section 1014(b) (9) of the Code 
since these interests are considered as having been acquired from the 
decedent; however, a portion of these latter interests was actually 
acquired from the decedent prior to his death. 

Section 1014(b) provides, in part, as follows: 
~ * * For purposes of subsection (a), the following property shall be con- 

sidered to have been acquired from or to have passed from the decedent: 

(9) In the case of decedents dy'ing after December 81, 1968, property 
acquired from the decedent bv reason of death, * * *, if by reason thereof 
the property is required to be included in determining the value of the 
decedent's gross estate under chapter 11 of subtitle B or under the Internal 
Revenue Code of 1989. In such case, if the property is acquired before the 
death of the decedent, the basis shall be the amount determined under 
subsection (a) reduced by the amount allowed to the taxpayer as deductions 
in computing taxable income under this subtitle or prior income tax laws 
for exhaustion, wear and tear, obsolescence, amortization, and depletion on 
such property before the death of the decedent. Such basis shall be applicable 
to the property commencing on the death of the decedent. * * * 

The following statement is contained in the Report of Committee 
on Finance, United States Senate No. 1622, 8M Congress, 2d Session, 
page 424: 

paragraph (9) has been substantially revised by vour committee. It has been 
made clear that this paragraph does not apply to property described under any 
other paragraph. Thus the special basis rules prescribed in paragraphs (5) and 
(7) will continue to apply in the case of decedents dying after December 81, 1968, 
as well as the general rules set out in other paragraphs (except where the 
paragraph is specifically made inapplicable after a certain date). 

Section 1016(a) (2) of the Code provides that for taxable years 
beginning on or after January 1, 1952, the cost or other basis of 
property shall be decreased for depreciation by the greater of the 
following amounts: (a) the amount allowed as deductions in comput- 
ing taxable income, to the extent resulting in a reduction of the tax- 
payer's income taxes; or (b) the amount allowable for the years in- 
volved. Where the taxpayer makes an appropriate election, the above- 
rule is applicable for periods since February 28, 1913, and before 
January 1, 1953. 



Therefore, in computing the adjusted basis for depreci:1tion of a 
farm a»el an apartment house owned by a husband and wife as tenants 
by entirety in the State of Indi:1»a at the date of the husband's death, 
the basis (unadjusted) of the interest in the properties purclrascd by 
the wife must be reduced by depreciation thereof allovved or allo1vable 
to the wife prior to the husband's death in accordance with section 
1016 (a) (2) of the Code. Adjustment must:1lso be made for deprecia- 
tion allowed to the wife for the period prior to the husband's death 
with respect, to the portion of the interest acqtlired froln the decedent 
prior to his death, the basis of which portion is to be determined under 
section 101 I(b) (0) of the Code. No adjustment need be made for 
depreciation allowed to the husband before his death with resepct to 
the interest in properties 1vhich is acquired froln him by reason of his 
death if not actually acquired prior to the date of his death. 

Revenue Ruling 56 — 510, C. B. 1956 — 2, 128, is amplified. 

5I o depreciation allowed of buildings constructed under certain 
contracts ivith I'ost Olfice Departme»t. See Rev, Rul. 58 — 281, page 
285. 

26 CFR 1. 167(a) — 7: Accounting for depreciable Rev. Rul. 58 — oo06 

property. 
( Also Section 600 1. ) 

Yr ork sheets maintained by a taxpayer for the purpose of recon- 
ciling the book depreciation with the tax depreciation do not meet 
the requirement of the Income Tax Regulations that permanent 
auxiliarv reco ds be maintained if reserves for book purposes do not 
correspond with reserves maintained for tax purposes. 

Advice has been requested whether "work sheets" used by a taxpayer 
may be considered as fulfiliing the requirement of the regulations that 
perma»ent auxili;1ry records be maintained for reconciling difi'erences 
in depreciation reserves maintained for tax and book pul poses. 

Section. 167 of the Internal Reve1»le Code of 1054 provides that there 
shall be allo~ed as a depreciation deduction a reasonable allowance 
for the exhaustion, wear a, nd tear (including a reasonable allowance 
for obsolescence) of (1) property used in the trade or business, or (2) 
property held for tile production of income. 

Section 1. 167(a) — 7(& ) of the Income Tax Regulations provides that 
if reserves for book purposes do not correspond ivith reserves main- 

tained for tax purposes, permanent auxiliary records shall be main- 

tained with the re& ular books of account reconciling the differences in 
depreciation for tax and book purposes because of diferent methods of 
clepreciation, bases, rates, salvage, or other factors. 

Section 6001 of the Code also requires that every person liable for 

any tax, or for the collection thereof, shall keep such records, render 

such statements, make such returns, ~and comply with such rules and 

regulations as the Secreta1'y of the Treasury or his dele«ate may from 

time to ™ 

prescribe. A%he»ever the Secretary or his delegate deems 

it necessary, he may require any person, by notice served upon such 
uch 1etuI»s, lender such stateIHents 

r keep such records as the Secletary or his delegate deems su+~ i 

to show 1vhether or not such person is liable for tax. 
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Certain taxpayers using the "fast write-ofF" methods provided by 
the 1954 Code for claiming depreciation for tax purposes have not been 
maintaimng the permanent auxiliary records required to be main- 
tained as indicated by the above cited section of the regulations. How- 
ever, most of them are able to present "work sheets" from which their 
book depreciation may be reconciled with their reported tax deprecia- 
tion. In some cases, these "work sheets" are kept in the same once as 
the other books of accounts, while in other cases they are prepared and 
maintained by independent accountants in the once of the accountant. 

AVhere a taxpayer maintains only "work sheets" from which the 
dijference in depreciation for book and tax purposes may be reconciled, 
the Internal Revenue Service holds that there has been a failure to 
comply with the requirements of the regulations and with section 6001 
of the Code. Accordingly, the taxpayer is required to keep such 
auxiliary records as are permanent in nature, are maintained with the 
regular books of account, and in themselves reconcile the di8erence in 
depreciation for book and tax purposes. 

26 CFR 1. 167 (f) — 1: Basis for depreciation. 

Basis for depreciation in the case of depreciable assets partially cer- 
tified as emergency facilities. See Rev. Rul. 58 — 181, below. 

SECTION 168. — AMORTIZATION OF EMERGENCY 
FACILITIES 

(Also Section 167, 26 CFR 1. 167(f) — 1. ) Rev. Rul. 58 — 181 
In the case of depreciable assets, partially certified as emergency 

facilities, the portion subject to amortization and the portion subject 
to depreciation must be considered separately. Consequently, the 
estimated salvage value attributable only to the uncertified portion 
of the facility should be taken into account in determining the 
depreciation allowance. 

Advice has been requested regarding the proper treatment to be 
accorded estimated salvage value of depreciable assets which are 
partially certified as emergency facilities. 

The relation of the salvage value to cases involving emergency facil- 
ities and the problem resulting therefrom may best be illustrated by 
the following case: 

Assume an 80 percent necessity certificate is issued on an emergency 
facility costing 100m dollars of which 80 percent will be amortized. 
over a period of 60 months. The balance of 20 percent will be de- 
preciable over a normal expected life of 25 years. The salvage recov- 
ery on the entire asset is estimated to 10 percent of the entire cost. 

The problem for consideration based on the above facts is whether 
the salvage value on the entire facility is to be taken into account with 
respect to the uncertified portion, that is, that portion which may be 
depreciated under section 168(f) of the Internal Revenue Code of 
1054. 

Section 168 of the Code, relating to amortization of emergency 
facilities, provides in part as follows: 
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(a) G'aNEa&L Rvia. — Every person, at his election, shall be entitled to a 
ir«luction ivith respect to the aniortization of the ad juste&1 basis (for &letermiuing 
gain) of any emer, en& v facility "" * * based on a period of 00 mouths. Such 
auiortization deduction shall be an amount, ivith respect to en& h mouth of 
siicli Period within the t;ix:&hie rear, equal to the adjusted basis of the f:icility 
at the end of smh nionth divided by the nuniber of months " * * renmiuing in 
the peri&hi. a «The auiortization deduction above provided with respect 
to auv nionth shall, except to the extent provided in subsection (f), be in lieu 
of the depreciatiou cleduction ivith real&cct to such facility for such month 
provided by section 107. 

(f) Depreciation deduction. If the adjusted basis of the eniergeucy facility 
(coiuputed ivithout regard to this sectiou) is in excess of the adjusted basis 
computed under subsection (e), the depreciatiou deduction 1&rovided by section 
107 shall, &lcspite the provisions of subsection (;&) of this section, be allowed 
with respect to such eniergen& y facility as if its adjusted basis for the purpose 
of such deduction ivere an &iniount equal to the auiount of such excess. 

Thus, it is apparent tliat in those cases, sphere only a portion of a 
facility is certified, the balance of the depreciable property will be 
subject to the allowance for depreciation. 

The deduction for amortization of a properly certified emergency 
facility is allowed in lieu of the deduction for exhaustion, wear and 
tear and obsolescence otherwise alloivable under the depreciation pro- 
visions of the Code. Xo provision has been made in section 168 for 
the treatment of any salvage value of the certified part of sucli facility, 
neither is there any provision requiring that the salvage value on the 
certified part be taken into account in determining the depreciation 
allowance for the uncertified part. 

Accordingly, it is held tliat the uncertified cost of the emergency 
facility is considered separately and, therefore, the estimated salvage 
value on the uncertified part only is to be taken into account in deter- 
mining the depreciation allowance attributable to such uncertified cost. 

26 CFR 1. 168; Statutory provisions; amorti- 
zation of emergency facilities. 

Regulations under the Internal Revenue Code of 1954, See T. D. 
6201& page 68. 

SECTION 170. — CHARITAI31K, KTC. , CONTRIBUTIONS 
AND GIFTS 

Rev. Bul. 58 — 154 

Contributions made by third parties to pension funds established 
under a State law for the benefit of municipal employees, municipal 

policemen, or municipal firemen, which are deposited by the a&1- 

miuistering pension board to the credit of the particular fund for 
the use and benefit of the respective pension system, are deductible 

by the donors in computing their taxable income in the manner and 

to the extent provided by section 170 of the Internal Revenue Code 

of 1904. 

Advice has been requested whether contributions made by third 

parties to pension funds established under a state law for the benefit 
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of municipal employees, municipal policemen, or municipal firemen 
are deductible by the donors for Federal income tax purposes. 

In the instant case, separate pension systems were established 
under a state law for the benefit of municipal employees, policemen, 
and firemen of certain cities in the state. The funds are administered 
by a pension board organized pursuant to state law. The funds are 
maintained from certain state taxes and by deductions from the pay 
of the employees covered by the systems. Occasionally, residents 
of a city make gratuitous donations to the pension funds. The pen- 
sion laws of the state provide, in general, that the pension boards 
actin&~ for the pension funds are authorized and empowered to accept 
donations or contributions from any source for their respective funds 
and to deposit the donations to the credit of the particular pension 
fund for the use and benefit of the pension system. 

Section 170 of the Internal Revenue Code of 1954 provides for the 
deduction, in computing taxable income, of any charitable contribu- 
tion, as defined in subsection (c) of that section, payment of which 
is made within the taxable year. Section 170 (c) of the Code provides 
that a charitable contribution means, among other items, a gift to or 
for the use of a State, a Territory, a possession of the United States, or 
any political subdivision of any of the foregoing, or the United 
States or the District of Columbia, if the contribution is made for 
exclusively public purposes. 

Accordingly, it is held that contributions made by third parties 
to pension funds established under a state law for the benefit of 
municipal employees, municipal policemen, or municipal firemen, 
which are deposited by the administering pension board to the credit 
of the particular fund for the use and benefit of the respective pension 
system, are deductible by the donors in computing their taxable in- 
come in the manner and to the extent provided by section 170 of the 
Code. 

Rev. Rul. 58 — 260 
The fair market value of an undivided present interest in a patent, 

which is contributed by the owner of the patent to an organization 
described in section 170(c) of the Internal Revenue Code of 1954, 
constitutes an allowable deduction as a charitable contribution, to 
the extent provided in section 170, in the taxable year in which such 
property is contributed. 

Advice has been requested with respect to the treatment for Federal 
income tax purposes of the transfer, under the circumstances de- 
scribed below, of an undivided one-fourth present interest in a patent 
by the owner of the patent to an organization described in section 
170 (c) of the Internal Revenue Code of 1954. 

A, the inventor and owner of a patented process, granted to 3X 
Corporation a nonexclusive license to practice the process and sell the 
products of sucli process. A and his wife own all of the outstanding 
capital stock of 3l Corporation. A is also a trustee of an organization 
described in section 170(c) of the Code. A contributed to that organ- 
ization an undivided one-fourth present interest in his patent. 
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Since the transfer of the undivided present interest in the patent is 
a tI'ansfer of a substantial interest in property, any royalties attrib- 
utable to that interest in the patent, vvhich are earned subsequent to 
the transfer and paid to the organization as a result of such transfer, 
constitute inconie to the organization and not to A. 

Section 170 of the Internal Revenue Code of 1954 provides in. part 
as f olloIvs: 

(a) (I. LDIvn'xcE oF DEDI cTIQN. — 
(l) &'Exnaar, REI. E. — There shall be allowed as a deduction any charitable 

contribution (as define in subsection (c) ) paynIent of which is made within 
the tax;&ble rear. A &haritable contribution shall be allowable as a. deduc- 
tion only if verif&ed under regulations prescribed by the Secretary or his 
delegate. 

Section 1. 170 — 1(c) of the Income Tax Regulations provides that if 
a contribution is nrade in property other th~an Inoney, the amount of 
the deduction is determined by the fair lnarket value of the property 
at the ti»Ie of the contribution. 

Accordingly, it is held tlrat a deduction will be allowable to A, to 
the extent provided by section 170 of the Code, for his contribution of 
the undivided one-fourth present interest in the patent, and such 
deduction mill be allowable for the taxable year in vvhich the property 
is contributed. The amount of the allowable deduction v-ill be the 
fair market value of the patent interest, transferred, such fair market 
value being a ques(ion of fact, to be determined upon the examination 
of A's income tax return for the year in which the contribution is 
claimed as a deduction. 

Rev. Hul. 58 — 265 

YVhere the legislature of a state passed a joint resolution to establish 
an ofEcial committe to receive unsolicited voluntary contributions and 
to disburse the fund thereby created in defraying the expense of pro- 
viding state units for a, parade incident to a, Presidential Inaugura- 
tion, v;ith any unexpended balance remaining in the fund to be 
deposited in the general fund of the state, the anlounts contributed 
constitute contributions or oifts to or for the use of a state for ex- 
clusively public purposes under section 170 of the Internal Revenue 
Code of 1054, and are therefore deductible, for Federal income tax 
purposes, by the donors in the manner and to the extent provided by 
that section. 

Deductibility of payments to or for the use of a cemetery company 
or corporation, including that part of the purchase price of burial lots 
or mausoleuIn crypts which is paicl into an irrevocable trust fund 
declicatecl to the perpetual ca, re of a cemetery or particular lots or 
mausoleum crypts. See Rev. Rul. 58 — 100, page 15. 

26 CFR 1. 170: Statutory provisions; chari- 
table, etc. , contributioIIs and gifts. 

i 23 F. R. 1759. 

T. D. 6285 ' 
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TITLE 26 — INTERNAL REVENUE, 1954. — CHAPTER I, SUBCHAPTER A, PART I. — 
INCOME TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 31; 1953 

Regulations prescribed under section 170 of the In- 
ternal Revenue Code of 1054, relating to charitable, etc. , 
contributions and gifts. 

DEPARTMENT OI' THE TREASURY 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

Washington N', D. C. 

To Officers and ErIIp/oyees of the InternatRevenue Service and Others 
Concerned: 

On August 7, 1956, notice of proposed rule making regarding the 
regulations for taxable years beginning after December 81, 1953, and 
ending after August 16, 1054 (except as otherwise provided therein), 
under section 1YO of the Internal Revenue Code of 1954 was published 
in the Federal Register (21 F. R. 5867). After consideration of all 
such relevant matter as was presented by interested persons regarding 
the rules proposed, the following regulations are hereby adopted. 
Such regulations supersede paragraph 4 of Treasury Decision 6118 
[C. B. 1055 — 1, 608], approved December 30, 1!)54 (19 F. R. 0806; 96 
CFR Parts 1 to 160 (1956 Rev. ), par. 4, p. 6). The regulations so 
adopted do not give e8ect to the amendment to section 170(b) (1) (A) 
(iii), relating to contributions to certain medical research organiza- 
tions by individuals, made by the Act of August 7, 1056, (Public Law 
10oo [C. B. 1956 — 9, 1207], 84th Cong. , YO Stat. 1117). Regulations 
under such amendment will be published in the Federal Register at a 
later date. 

Table of Contents 
Section 
1. 170 Statutory provisions; charitable, etc. , contributions and gifts. 
1. 170 — 1 Charitable, etc. , contributions and gifts; allowance of deduction. 
1. 170 — 2 Charitable deductions by individuals; limitations. 
1. 170-8 Contributions or gifts by corporations. 

AvTIIoRITY: $$ 1. 170 to 1. 170 — 8, incl. , issued under sec. 7805, L R. C. 1954; 08A 
Stat. 917; 20 U. S. C. 7805. 

e) 1. 170 STATUTORY PROVISIONS j CHARITABLEI ETC I CONTRIBUTIONS 
AND GII TS. 

SEC. 170. CHARITABLE, ETC. , CONTRIBUTIOVIS AiVD GIFTS. — 
(a) ALLowANGE oF DEOUO'IIoN. — 

(1) GENERAL RvLE. — There shall be allowed as a deduction any 
charitable contribution (as defined in subsection (c) ) payment of 
which is made within the taxable year. A charitable contribution 
shall be allowable as a deduction only if verified under regulations 
prescribed by the Secretary or his delegate. 

(2) CORFORAIIONs oN AccRvAL RASIs. — In the case of a corpora- 
tion reporting its taxable income on the accrual basis, if— 

(A) The board of directors authorizes a charitable contribu- 
tion during any taxable year, and 

(B) Payment of such contribution is made after the close 
of such taxable year and on or before the 15th day of the third 
month following the close of such taxable year, 

then the taxpayer may elect to treat such contribution as paid dur- 
ing such taxable year. The election may be made only at the time 
of the filing of the return for such taxable year, and shall be signified 
in such manner as the Secretary or his delegate shall by regulations 
prescribe. 
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(b) LIMITATIONS. — 
(1) IN»lvui& A&, s. — In the case of an individual the deduction 

proviile&1 in subsection (a) shall be limited as provided in sub- 
paragraphs (A), (B), (C), and (D). 

(A) SF~Eel XL RUJ. K. — Any «harit;&hie contribution to- 
(i) A. church or couvention or association of churches, 
(ii) Au educatioual organizai. ion referred to in section 

608(b)(2), or 
(iii) A llospital referred to in section ~&08(b) (5), shall 

be allo&ved to the &xtcut that the &!, regate of such con- 
tril&utions does not exceed 10 per«nt of the taxpayer's ad- 
justed gross inconle con!pated &vithout rcg'ard to any net 
operating loss carrybaclr to the taxable year under section 
172 

(B) GENERAL LIiIIITATIolv. — The total deductions under sub- 
section (a) for ai!y taxable year shall not exceed 2&& percent of 
the taxpayer's;l&1justed gross incolue colupute&1 without regard 
to any net operating loss c lrrybaclr to the taxable year under 
section 17". For purposes of this subparagraph, the deduction 
under subsection (a) slmll be computed Tvithout rc ard to any 
deductiou alh»veil under sublraragraph (A) but shall take into 
account any chariial&le contributions to the organizations de- 
scribed in clauses (i), (ii), and (iii) &vhi«h are in excess of 
the amount allowable as a deduction under subparagraph (A). 

(C) Ux&. II&ITED DK»1 «TICN FoR cERTAIN INDIVIDT. ALs. — The 
liluitation in subparagraph (B) shall not apply in the case of 
an individual if, in the taxable Sear and in t) of the 10 pre- 
ceding taxabl«years, the an!Cunt of the charitable contributions, 
plus the amount of income tax (deiermined without regard to 
chapter ", relating to tax on self-eulploylnent income) paid 
during such y&ar in respect of such year or preceding taxable 
years, ex«eels 90 percent of the taxpaver's taxable income for 
such year, coniputed without regard to- 

(i) This section, 
(ii) Section 1, &1 (allowance of deductions for personal 

exemptions), arid 
(iii) Any net operating loss carrylrack to the taxable 

year under section 172. 
(D) DENIAL OF DED&'CTI»N IN CASE OI' CERTAIN TRANSl'ERS lx 

TRFST. — Xu deduction shaH be allowed under this section for 
the value of any interest in propertv transferred after &&I:&rch 9, 
10»4, to a trust if- 

(i) The grantor has a reversionary intel'est in the corpus 
or in& ome of that portion of the trust with respect to which 
a deduction would (but for this subparagraph) be allolvable 
under this section; and 

(ii) At the iinle of the transfer the value of such re- 
versionary interest exceeds 5 percent of the value of the 
property constituting such portion of the trust. 

For purposes of this subparagraph a pi&Der exercisable by the 
grantor or a no»adverse party (Tvithin the meaning of section 
072(b) ), or both, to revest in the grantor property or income 
therefr&&ln shall be treated as a reversionary interest. 

(2) CoaeoRATIoxs. — In the case of a corporati&&u, the total de- 
ductious under subsection (a) for any taxable year shall not exceed 
;& percent of tlie taxpayer's taxable income computed without re ard 
to— 

(A) This section, 
( B ) Yart V I I I ( except section 248), 
(C) Any net operating loss carryback to the taxable year 

under section 172, and 
(D) Section!&22 (special deduction for Western Hemisphere 

tra. de corporations) . 

Any contribution ma&le by a corporation in a taxable vear to which 
this section applies in excess of the anlount deductible in such year 
under the foregoing lilliitatiou shall be deductible in each of the two 



succeeding taxable years in oriler of time, but only to the extent of 
the lesser of the two following amounts: (i) the excess of the 
maximum amount deductible for such succeeding taxable year under 
the fore "oing limitation over the contributions made in such year; 
and (ii) in the case of the first succeeding taxable vear the amount 
of such excess contribution, an(1 in the case of the second succeed- 
ing taxable year the portion of such excess contribution not de- 
ductible in the first succeeding taxable year. 

(c) CIIARITARLE CCNTRIiil, TICN DEFINED. — For purposes of this sec- 
tion, the term "charitable contribution" means a contribution or gift to 
or for the use of— 

(1) A State, a Territory, a possession of the United States, or 
any political subdivision of any of the foregoing, or the United 
States or the District of Columbia, but only if the contribution or 
gift is made for exclusively public purposes. 

(2) A corporation, trust, or community chest, fund, or 
foundation— 

(A) Created or organized in the United States or in any 
possession thereof, or under the law of the United States, any 
State or Territory, the District of Columbia, or any possession 
of the United States; 

(B) Organized and operated exclusively for religious, 
charitable, scientific, literary, or educational purposes or 
for the prevention of cruelty to children or animals; 

(C) No part of the net earnings of which inures to the bene- 
fit of any private shareholder or individual; and 

(D) No substantial part of the activities of which is 
carrying on propaganda, or otherwise attempting, to infiuence 
legislation. 

A contribution or gift by a corporation to a trust, chest, fund, 
or foundation shall be deductible by reason of this paragraph 
only if it is to be used within the United States or any of its 
possessions exclusively for purposes specified in subparagraph (B). 

(6) A post or organization of war veterans, or an auxiliary unit 
or society of, or trust or foundation for, any such post or organiza- 
tion— 

(A) Organized in the United States or any of its possession, 
ancl 

(B) No part of the net earnings of which inures to the bene- 
fit of any private shareholder or individual. 

(4) In the case of a contribution or gift by an individual, a 
domestic fraternal society, order, or association, operating under 
the lodge systein, but only if such contribution or gift is to be used 
exclusively for religious, charitable, scientific, literary, or educa- 
tional purposes, or for the prevention of cruelty to children or 
animals. 

(5) A cemetery compauy owned and operated exclusively for 
the benefit of its members, or any corporation chartered solely for 
burial purposes as a cenietery corporation and not permitted by its 
charter to engage in any business not necessarily incident to that 
purpose, if such company or corporaton is not operated for profit 
and no part of the net earnings of such company or corporation 
inures to the benefit of any private shareholder or individual. 

(d) DisALLowANcE oF DEDUOTICNs IN CERTAIN CAsEs. — 
(1) For disallowance of deductions in case of contributions or 

gifts to charitable organizations engaging in prohibited transactions, 
see section 503(e). 

(2) For disallowance of Ileductions for contributions to or for 
the use of communist controlled organizations, see section 11(a) 
of the Internal Security Act of 1950 (64 Stat. 996; 50 U. S. C. 790). 

(e) OTHER CRoss REFERENczs. — 
(1) For charitable contributions of estates and trusts, see section 

642(c). 
(2) For nondeductibility of contributions by common trust funds, 

see section 584. 
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(3) For charitable contributions of partners, see section 702. 
(4) For charitable contributions of nonresident aliens, see section 

873. 
(5) For treatment of gifts for benefit of or use in connection v. ith 

the Naval Aca&lemy as gifts to or for the use of the United States, 
see sectiou 3 of the Act of ilfarch 31, 1944 (58 Stat. 135, 34 U. S. C. 
1115b) 

(0) For treatment of gifts for benefit of the library of the Post 
Offi&. e Department as gifts to or for the use of the United States, see 
section 2 of the Act of August 8, 1940 (00 Stat. 924; 5 U. S, C. 393). 

(7) F&or treatmeut of gifts accepted by the Secretary of State 
under the Forei n Service A& I. of 1940 us gifts to or for the use of 
the United States, see section 1021(e) of that Act (00 Stat. 1032; 
22 U. S. C. 809 (e) ) . 

(8) For treatn&ent of gifts of money accepted by the Attorney 
General for credit to the 'Comn&issary Funds Federal Prisons" as 
gifts to or for the use of the United States, see section 2 of the Act 
of Ilay 15, 1952 (60 Stat. 73, as amemled by the Act of July 9, 1952, 
00 Stat. 479, 31 U. S. C. 725s-4) . 

$ 1. 1'70 — 1 CIIARITAI&LI'. , ETC. , ('ONTRIIlvTI«NH AND GlrTs; AEr. ow- 
ANcE or DEDvcTloN. — (n) General rule. Any chnrit;Ible contribution 
(as defined in section 170(c) ) actually paid d&&ring the taxable year is 
n??ow;Ib?e as a deduction in computing taxable income, regardless of 
the method of nccounting employed o~r when pledged. In addition, 
contributions by corporations mny uncler certain circumstances be 
deductible even though not pnid cluring the taxable year (see 
«) 1. 170 — 3). The dedu&. (ion is subject to the limitntions of section 
170(b) (see $$ 1. 170 — 2 nnd 1. 170 — 3) nnd is subject to verificntion by 
the district director. In connection with claims for deductions for 
charitable contributions, taxpayers shall state in their income tnx 
returns the name and address of each organization to which n contri- 
bution was mnde nnd the nrnount nnd npproximnte date of the actual 
payment of ench contribution. Any deduction for a charitable con- 
tribution must be substantiated, when required by the district direc- 
tor, by a statement from the organization to which the contribution 
was nrade indicating whether the orgnnizntion is n domestic organ- 
ization, the name nnd address of the contributor, the amount of the 
contribution, nnd the date of its nctunl pnvmelt, and by such other 
information as the district director mny deem necessary. 

(b) Time oj' making contribution. Ordinarily a contribution is 
made at the time delivery is effected. In the case of a check, the un- 
conditional delivery (or mniling) of a check v;hich subsequently clears 
in due course wil] constitute an effective contribution on the date of 
delivery (or mailing). If n taxpayer unconditionally delivers n 

properly endorsed stock certificate to n charitnble donee or the donee's 
agent, the gift is completed on the date of delivery. If the donor de- 
livers the certifilcnte to his bank or broker as the donor's agent, or to 
the issuing corporation or its agents for transfer into the name of thc 
donee, the gift is completed on the date the stock is transferred on the 
books of the corporation. 

(c) Contribution in property. — If a contribution is made in prop- 
erty other than money, the amount of the decluction is detelmined by 
the fair market value of the property at the time of the contribution. 
The fair market value is the price at which the property wou?d change 
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hands between a willing buyer and a willing seller, neither being un- 
der any compulsion to buy or sell and both having reasonable knowl- 
edge of relevant facts. If the contribution is made in property of a 
type which the taxpayer sells in the course of his business, the fair 
market value is the price which the taxpayer would have received if he 
had sold the contributed property in the lowest usual market in which 
he customarily sells, at the time and. place of the contribution (and in 
the case of a contribution of goods in quantity, in the quantity contrib- 
uted). The usual market of a manufacturer or other producer con- 
sists of the wholesalers or other distributors to or through whom he 
customarily sells, unless he sells only at retail in which event it is his 
retail customers. If a donor makes a charitable contribution of, for 
example, stock in trade at a time when he could not reasonably have 
been expected to realize its usual selling price, the value of the gift is 
not the usual sellin~ price but is the amount for which the quantity of 
merchandise contributed would have been sold by the donor at the time 
of the contribution. Costs and expenses incurred in the year of con- 
tribution in producing or acquiring the contributed property are not 
deductible and are not a part of the cost of goods sold. Similarly, to 
the extent that costs and expenses incurred in a prior taxable year in 
producing or acquiring the contributed property are reflected in the 
cost of goods sold in the year of contribution, cost of goods sold must 
be reduced by such costs and expenses. Transfers of property to an 
organization described in section 170(c) which bear a direct relation- 
ship to the taxpayer's business and are made with a reasonable expec- 
tation of financial return commensurate with the amount of the trans- 
fer may constitute allowable deductions as trade or business expenses 
rather than as charitable contributions. See section 162 and the re~- 
lations thereunder. 

(d) Transfers of income and remainder interests. — A deduction 
may be allowed for a contribution of an interest in the income from 
property or an interest in the remainder. The income or remainder 
interest shall be valued according to the tables referred to in $ 1. 170 — o 
(d). For rules with respect to certain transfers to a trust& see 
$ 1. 170 — 9(d). 

(e) Transfers subject to a condition or a power. — If as of the date 
of a gift a transfer for charitable purposes is dependent upon the 
performance of some act or tlie happening of a precedent event in 
order that it might become efFective, no deduction is allo~able unless 
the possibility that the charitable transfer will not become efFective 
is so remote as to be negligible. If an interest passes to or is vested 
in charity on the date of the gift and the interest would be defeated 
by the performance of some act or the happening of some event, the 
occurrence of which appeared to have been highly improbable on the 
date of the gift, the deduction is allo~able. The deduction is not 
allowed in the ca~se of a transfer in trust conveying a present interest 
in income if by reason of all the conditions and circumstances sur- 
rounding the transfer it appears that the charity may not receive the 
beneficial enjoyment of the interest. For example, assume that assets 
placecl in trust consist of stock in a corporation the fiscal policies of 
which are controlled by the donor and his family, that the trustees and 
remaindermen are likewise members of the donor's family, and that 



the governing instrument contains no adequate guarantee of the requi- 
income to the charitable organization. Under such circum- 

stances, no deduction will be allowed. Similarly, if the trustees were 
not members of the donor's family but had no power to sell or other- 
wise dispose of closely held stock, or otherwise insure the requisite 
enjoyment of income to the charitable organization, no deduction 
would be allowed. 

(f) Exception8. — (1) This section does not apply to contributions 
by estates and trusts (see section 642(c) ). For disallowance of cer- 
tain charitable deductions otherwise allowable under section 170, see 
sections 508(e) and 681(b) (5) (relating to organizations engaged in 

rohibited transactions) . For disallowance of deductions for contri- 
utions to or for the use of communist controlled organizations, see 

section 11(a) of the Internal Security Act of 1950 (64 Stat. 996; 50 
U. S. C. 790), as amended. For denial of deduction for charitable 
contributions as trade or business expenses and rules with respect to 
treatment of payments to organizations other than those described in 
section 170(c), see section 162 and the regulations thereunder. 

(2) No deduction shall be allowed under section 170 for amounts 
paid to an organization- 

(i) A substantial part of the activities of which is carrying 
on propaganda, or otherwise attempting, to infIuence legislation, 
or 

(ii) Which participates in or intervenes in any political cam- 
paign on behalf of any candidate for public once. 

For purposes of determining whether an organization is attempting 
to influence legislation or is engaging in political activities, see section 
501(c) (8) and the regulations thereunder. Moreover, no deduction 
shall be allowed under section 170 for expenditures for lobbying pur- 
poses, promotion or defeat of legislation, etc. See also the regula- 
tions under section 162. 

(8) No deduction for charitable contributions is allowed in com- 

puting the taxable income of' a common trust fund or of a partner- 
ship. See sections 584(d) and 708(a) (2) (D). Ho~ever, a partner's 
distributive share of charitable contributions actually paid by a part- 
nership during its taxable year may be allowed as a cleduction in the 
partner's separate return for his taxable year with or within which 
the taxable year of the partnership ends, to the extent that the aggre- 
gate of his share of the partnership contributions and his own con- 
tributions does not exceed the limitations in section 170(b). In the 
case of a nonresident alien individual, or a citizen of the United 
States entitled to the benefits of section 931, see sections 878(c), 8769 

and 981. 

$ 1. 170 — 2 C1IARITABLE DznvcTIONs BY' INDD'InvALs i LIMITA- 

TToNs. — (a) jn general. — (1) A deduction is allowable to an individ- 
ual under section 170 only for charitable contributions actually paid 
during the taxable year, regardless of when pledged. and regardless 
of the method of accounting employed by the taxpayer in keeping 
his books and records. A contribution to an organization described 

in section 170 (c) is deductible even though some portion of the funds 

of the organization may be used in foreign countries for charitable 
475254' — 58 — 10 
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or eclucational purposes. The deduction by an individual for chari- 
table contributions under section 170 is limited generally to 20 percent 
of' the taxpayer's adjusted gross income (computed without regard 
to any net operating loss carryback to the taxable year under section 
172). If a husband and wife make a joint return, the deduction for 
contributions is the aggregate of the contributions made by the 
spouses, and the limitation in section 170(b) is based on the aggre- 
gate adjusted gross income of the spouses. The 20-percent limita- 
tion applies to amounts contributed during the taxable year "to or 
for the use of" those recipients described in section 170(c). The lim- 
itation is computed without regard to contributions qualifying for 
the additional 10-percent deduction. For examples of the applica- 
tion of the 10- and 20-percent limitation, see paragraph (b) (5) of 
this section. 

(2) No deduction is allo+ able for contribution of services. How- 
ever, unreimbursed expenditures made incident to the rendition of 
services to an organization contributions to which are deductible may 
constitute a deductible contribution. For example, the cost of a uni- 
form without general utility ivhich is required to be worn in perform- 
ing donated services is deductible. Similarly, out-of-pocket trans- 
portation expenses necessarily incurred in rendering donated services 
are deductible. Reasonable expenditures for meals and lodging nec- 
essarily incurred ivhile away from home in the course of rendering 
donated services also are deductible. For tlie purposes of this sec- 
tion, the phrase "while away from home" has the same meaning as 
that phrase is used for purposes of section 162. 

(8) (i) In the case of an annuity or portion thereof purchased from 
an organization described in sectioii 170(c), there shall be allowed as " deduction the excess of the amount paid over the value at the time 
of urchase of the annuity or portion purcliased. 

ii) The value of the annuity or portion is the value of the annuity 
determined in accordance with section 101(b) and the regulations 
thereunder. 

(b) Additiona/ 10-percent deduction. — (1) In genera/. — In addi- 
tion to the deduction which may be allowed for contributions subject 
to the general 20-percent limitation, an individual may deduct contri- 
butions made during the taxable year "to", but not merely "for tlie 
use of", a church or a convention or association of churches, an educa- 
tional organization referred to in section 508(b) (2) and defined in 
subparagrapli (3& of this paragraph, or a hospital defined in sub- 
paragraph (4) of this paragrapli, to the extent that such contribu- 
tions in the aggregate do not exceed 10 percent of his adjusted gross 
income (computed without regard to any net operating loss carryback 
to the taxable vear under section 172). A contribution made to a 
trust, community chest, or other organization referred to in section 
170(c, ), which in turn makes the contribution available to a cliurch, 
school, or hospital, wi11 not qualify under the 10-percent limitation, 
unless such trust, comniunity chest, or other organization acts nierely 
as an agent of the taxpa& er in delivering the conti ibution, Tlie com- 
putation of this additional dedu& tion is not necessary unless the total 
contributions paid during the taxable year are in excess of tlie general 
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20-percent limitation. 3Vhere the total contributions exceed the 20- 
percent limitation, the taxpayer sliould first ascertain tlie amount of 
charitable contributions subject to the 10-percent limitation, and any 
excess over the 10-percent limitation should then be added to all other 
contributions and limited by the 20-percent limitation. 

(2) Church. — For definition of "church", see the regulations under 
section 511. 

(8) Educational organizat~on. — An "educational organization" 
within the meaning of section 170(b) (1) (A. ) is one whose primary 
function is the pi'esentation of formal instruction and which normally 
maintains a regular faculty and curriculum and normally has a reg- 
ularly enrolled body of pupils or students in attendance at the place 
where its educational activities are regularly carried on. The term, 
therefore, includes institutions such as primary, secondary, prepara- 
tory, or high schools, and colleges and universities. It includes Fed- 
eral, State, and other public-supported schools which otherwise come 
within the definition. It does not include organizations engaged in 
both educational and noneducational activities unless the latter are 
merely incidental to and growing out of the educational activities. 
A recognized university which incidentally operates a museum or 
sponsors concerts is an educational organization. However, the oper- 
ation of a school by a museum does not necessarily quality the museum 
as an educational organization. A gift to an educational institution 
through an alumni association or a class organization, which acts 
simply as a fund-raising or collection agency through which gifts may 
be made currently to the institution, is a gift to the educational organ- 
ization if the entire gift inures to its benefit, but not if any part of 
it inures to the general or operating fund of the agency. Similarly, 
a gift to one or more educational institutions through an association 
of. educational institutions will be considered a, gift to the institutions 
if it inures entirely to their benefit. 

(4) Hospita/. — The term "hospital", as used in section 170(b) (1) 
(A. ), means an organization the principal purposes or functions of 
which are providing hospital or medical care. The term includes 
Federal and State hospitals otherwise coming within the definition 
but does not include medical education or iesearch organizations. 
(See, however, the Act of Aiigust 7, 1056 (Public I aw 1022, 84th 
Cong. , 70 Stat. 1117), relating to contributions to certain medical 
research organizations. ) A rehabilitation institution or an out- 
patient clinic may qualify as a hospital if its principal purposes or 
functions are the providing of hospital or medical care. The term 
"hospital" does not include convalescent homes or homes for children 
or the aged, nor does the term include institutions whose principal 
purposes or functions are to train handicapped individuals to pursue 
some vocation. 

(5) Examp/ea. — The application of the special 10-percent limita- 
tion and the general 20-percent limitation on contributions by individ- 
uals may be illustrated by the following examples: 

Encamp/e (1). A, an individual, reports his income on the calendar 

year basis and for the year 1057 has an adjusted gross income of $10, 000. 
During 1957 he made the following charitable contributions: 
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1. Contributions qualifying for the additional 10-per- 
cent deduction under section 170(b)(1)(A) $2, 400 

2. Other charitable contributions 700 

8. Total contributions paid $3, 100 

4. Contributions qualifying for the additional 10-per- 
cent deduction under section 170(b)(1)(A) $2, 400 

5. Special limitation under section 170(b) (1) (A): 10% 
of adjusted gross income 1, 000 

6. Deductible amount: line 4 or line 5, whichever is 
the lesser 

7. Excess of line 4 over line 5 $1, 400 
8. Add: Other charitable contributions 700 

Deductible 
contributions 

$1, 000 

10 

Contributions subject to the general 20-percent 
limitation under section 170(b) (1) (B) $2, 100 

Limitation under section 170(b) (1) (B): 20% of the 
adjusted gross income 2, 000 

Deductible amount: line 9 or line 10, whichever is 
the lesser $2, 000 

12. Contributions not deductible $100 

18. Total deductions for contributions $8, 000 

Extblnp/e (8) . 8, an individual, reports his income on the calendar 
year basis and for the year 1957 has an adjusted gross income of 
$10, 000. During 1957 he made the following charitable contributions: 

1. Contributions qualifying for the additional 10-per- 
cent deduction under section 170(b) (1) (A) $700 

2. Other charitable contributions 2, 400 

8. Total contributions paid $3, 100 

Deducttbte 
contributions 

Contributions qualifying for the additional 10-per- 
cent deduction under section 170(b) (1) (A) 

Limitation described in section 170(b) (1)(A): 10% 
of the adjusted gross income 

Deductible amount: line 4 or line 5, whichever is 
the lesser 

7. Excess of line 4 over line 5 
8. Add: Other charitable contributions 

$700 

1, 000 

$ — 0— 
2, 400 

$700 

10 

Contributions subject to the general 20-percent lim- 
itation under section 170(b) (1) (B) 

Limitation under section 170(b)(l) (B): 20% of the 
adjusted gross income 

Deductible amount: line 9 or line 10, whichever is 
the lesser 

$2, 400 

2, 000 

2, 000 

12. Contributions not deductible 

13. Total deduction for contributions 

$400 

$2, 700 

(c) Pnlimitcd deduction for individuals. — (1) In generaL — The 
deduction for charitable conti ibutions made by an individual is not 
subject to the 10- and 90-percent limitations of section 170(b) if in 
the taxable year and each of 8 of the 10 preceding taxable years 
the sum of his charitable contributions paid during the year, plus 
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liis payments during the year on account of Federal income taxes, 
is more than 90 percent of his taxable income for the year (or net 
income, in years governed by the Internal Revenue Code of 1989). 
For the purpose of the preceding sentence, taxable income under the 
1954 Code is determined without regard to the deductions for chari- 
table contributions under section 170, for personal exemptions under 
section 151, or for a net operating loss carryback under section 172. 
On the other hand, for this purpose net income under the 1989 Code 
is computed without the benefit only of the deduction for charitable 
contributions. See section 120 of the Internal Revenue Code of 1989. 
The term "income tax" as used in section 170(b) (1) (C) means only 
Federal income taxes, and does not include the taxes imposed on self- 
employment income, on employees under the Federal Insurance Con- 
tributions Act, or on railroad employees and their representatives 
under the Railroad Retirement Tax Act by chapters 2, 21, and 22, 
respectively, or corresponding provisions of the Internal Revenue Code 
of 1989. For purposes of section 170(b) (1) (C) and this paragraph, 
the amount of income tax paid during a taxable year shall be deter- 
mined by including all payments made by the taxpayer during such 
taxable year on account of his Federal income taxes (whether for 
the taxable year or for preceding taxable years). Such payments 
would include any amount paid during the taxable year as estimated 
tax for that year, payment of the final installment of estimated tax 
for the preceding taxable year, final payment for the preceding tax- 
able year, and any payment of a deficiency for an earlier taxable 
year, to the extent that such payments do not exceed the tax for the 
taxable year for which payment is made. However, any payment 
of income tax with respect to which the taxpayer receives a refund 
or credit shall be reduced by the amount of such refund or credit. 
Any such refund or credit shall be applied against the most recent pay- 
ments for the taxable year in respect of which the refund or credit 
arose. 

(2) Joint returns. — (i) Joint return for current taxable year. — If. 
a husband and wife make a joint return for any taxable year, their 
deduction for charitable contributions is not subject to the 10- and 
20-percent limitations of section 170(b), if, under the rules of sub- 

paragraph (1) of this paragraph, in the taxable year and in each of 
8 of. the 10 preceding taxable years (regardless of whether separate 
or joint returns were filed) the aggregate charitable contributions 
of both spouses paid during the year, plus their aggregate payments 
during the year on account of Federal income taxes, exceeds 90 per- 
cent of their aggregate taxable incomes for the year. 

(ii) 8eparate return by spouse or by unremarried +rico~ or mid- 

oicer. — If a spouse, or the unremarried widow or ~ido~er of a de- 

ceased spouse, makes a separate return for any taxable year, his 

deduction for charitable contributions is not subject to the 10- and 
20-percent limitations of section 170(b), if, under the rules of sub- 

paragraph (1) of this paragraph, in the taxable year and each of 
8 of the 10 preceding taxable years- 

(a) For which the taxpayer filed a joint return with his spouse, 

either their aggregate charitable contributions and payments of 
Federal income taxes made during the year exceed 90 percent 
of their aggregate taxable income for the year, or the taxpayer's 
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separate charitable contributions and payments of Federal in- 
come taxes (allocable to his separate income) made during the 
year exceed 90 percent of his separate taxable income for the year, 
ail d 

(6) For which the taxpayer did not file a joint return with 
his spouse, his charitable contributions and payments on account 
of Federal income taxes made during the year exceed 90 percent 
of his taxable income for the year. 

For the purpose of the preceding sentence, the word "spouse" does 
not include a spouse from whom the taxpayer has been divorced. 

(iii) J'oint return ~ith former spouse for prior taxable year. — A 
divorced or remarried taxpaver who filed a joint return for a prior 
taxable year with a former spouse shall, for puposes of applying this 
paragraph, be treated in the same manner as if he had filed a separate 
return for such prior taxable year, and as if his Federal income tax 
liability and taxable income for such prior taxable year were his 
allocable portions of the joint tax liability and combiiied taxable in- 
come, respectively, for such year. 

(iv) Avocation. Whenever it is necessary to allocate the joint 
tax liability or the combined taxable income, or both, for a taxable 
year for which a joint return. was filed, a computation shall be made 
for the taxpayer and for his spouse or former spouse showing for each 
of them the Federal income taxes and taxable income which would 
be determined if separate returns had been filed by them for such 
taxable year. The joint tax liability and combined taxable income 
for such taxable year shall then be allocated proportionately to the 
income taxes and taxable income, respectively, so computed. When- 
ever it is necessary to determine the separate payments made by a 
taxpayer in respect of a joint tax liability, the amount paid by him 
during the taxable year as estimated tax for that year shall be in- 
cluded to the extent it does not exceed his allocable portion of the 
joint tax for the taxable year, and any amount paid by him for a 
prior year (whether as the final installment of estimated tax for tlie 
preceding taxable year, or a final payment for the preceding year, or 
the payizient of a deficiency for an earlier year) shall be included to 
the extent such amount, when added to amounts previously paid by 
him for such prior year, does not exceed his allocable portion of the 
joint tax liability for the prior year. 

(d) Denial of deduction in case of certain transfersin trust. — (1) 
Eezersionary interest in grantor. — Xo charitable deduction mill be 
allowed for the value of any interest, in property transferred to a 
trust after March 9, 1954, if the grantor at the time of the transfer 
has a reversionary interest in the corpus or income and the value of 
such reversionary interest exceeds 5 percent of the total value on. 
which the charitable deduction would, but for section 170(b) (1) (D), 
be determined, For purposes of this paragraph, the term "reversion- 
ary interest" means a possibility tliat after tlie possession or enjoy- 
ment of property or its income has been obtained by a charitable donee, 
the property or its income may revest in the grantor or his estate, 
or may be subject to a power exercisable by the grantor or a non- 
adverse party (within the meaning of section 672(b) ), or both, to 
revest in, or return to or for the benefit of, the grantor or his estate 
the property or income therefrom. An interest of the grantor ivhich, 
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in any event, will terminate before the ripening of the assured chm it- 
able gift for which a deduction is claimed is not considered a rever- 
»onary interest for purposes of this section. For example, assume 
that a, taxpayer conveyed property to a trust under the terms of 
which the income is payable to the taxpayer's wife for her life, and, if 
she predeceases him, to him for his life, and after the death of both 
the property is to be transferred to a charitable organization. 

(2) Valuation of intere8t8. — The present value of the remainder 
interest in the property, taking into account the value of the life estates 
reserved to the taxpaver and his wife, may be allowed as a charitable 
deduction. Where the corpus of the trust is to return to the grantor 
a, fter a, number of years certain, the value of the reversionary interest 
at the time of the transfer may be computed by the use of tables show- 
ing the present value at 8&/2 percent a year, compounded annually, of 
$1 payable at the end of a number of years certain. See Table II of 
$ 81. 10(i) of Regulations 105 (26 CFR (1939) Part 81). Where the 
value of a reversionary interest is dependent upon the continuation or 
termination of the life of one or more persons, it must be determined 
on the basis of Table 88 of United States Life Tables and Actuarial 
Tables 1%9 — 1941, published by the United States Department of Com- 
merce, Bureau of the Census, and interest at the rate of 3&/z percent a 
year, compounded annually. See Table I of $ 81. 10(i) of Regulations 
105 for valuations based on one life& and Internal Revenue Service 
Publication No. 11 (1955) (Actuarial Values for Estate and Gift 
Tax) for values based on more than one life. In an actual case (not 
merely hypothetical), the grantor or his legal representative may, 
upon request, obtain the information necessary to determine such a 
value from the district director with whom the grantor files his re- 
turn. The request must be accompanied by a sta~tement showing the, 
date of birth of each person the duration of ~hose life may afFect the 
value of the reversionary interest and by copies of the instruments 
relevant to the transfer. 

(e) Fi8cal years and short terable yeav8 ending after iVarch 9, 1M/, 
subject to the Interna/ Revenue Code of 1MB. — Pursuant to section 
7851(a) (1) (C), the regulations prescribed in paragraph (d) of this 
section, to the extent that they relate to transfers in trust occurring 
after March 9, 1954, slrall apply to all taxable years ending after March 

9, 1954, even though those years may be subject to the Internal Reve- 
nue Code of 1939. 

$ 1. 170 — 8 CozrarnerroNs ou Gras nv Courou~nlozs. — (a) jn gen- 

era/. — The deduction by a corporation in any taxable year for char- 
itable contributions, as defined in section 170(c), is limited to 5 per- 
cent of its taxable income for the year, computed without regard to: 

(1) The deduction for charitable contributions, 

(2) The special deductions for corporations allowed under sec- 

tions 241 through 247, 
(8) Any net operating loss carryback to the taxable year under 

section 172, and 
(4) The special deduction for Western Hemisphere trade cor- 

porations under section 922. 
A contribution by a corpora, tion to a trust, chest, fund, or foundation 

organized and operated exclusively for religious, charitable, scientific, 

literary or educational purposes or for the prevention of cruelty to I erary, or 



) 170. ] 140 

children or animnls is deductible only if the contribution is to be used 
in the United States or its possessions f' or those purposes. See section 
170(c) (2). For the purposes of section 170, amounts excluded from 
the gross income of a corporation under section 114 (relating to sports 
programs conducted for the American National Red Cross) are not to 
be considered contributions or gifts. For disallowance of certain 
charitable, etc. , deductions, see $ 1. 170 — 1(e) . 

(b) Exsection by corporations on an accrual method. A corporation 
reporting its taxable income on nn accrual method mny elect to have 
a charitable contribution (as defined in section 170(c) ) considered as 
paid during the taxable year, if payment is actually made on or before 
the fifteenth dny of the third month following the close of the year and 
if, during the year, the bonrd of directors authorized the contribution. 
The election must be made at the time tlie return for the taxable year 
is filed, by reporting the contribution on the return. There shall be 
attached to the return ivlien filed a written declaration that the resolu- 
tion authorizing the contribution wns adopted by the board of directors 
during the taxable year, and the declaration shall be verified by a 
statement signed by an ofFicer authorized to sign the return that it is 
made under the penalties of perjury. There shall also be attached to 
the return when filed a copy of the resolution of the board of directors 
authorizing the contribution. 

(c) Chantable contribvtioris carryover of corporations. — (1) Any 
contributions mnde by a corporation in a taxable year subject to the 
Internal Revenue Code of 1954 in excess of the amount, deductible in 
that year under the 5-percent limitation of section 170(b) (2) are 
deductible in each of the two succeeding taxable years in order of time, 
but only to the extent of the lesser of the following amounts: 

(i) The excess of the maximum aniount deductible for the succeed- 
ing year under the 5-percent limitation of section 170 (b) (2) over the 
contributions made in that year; and 

(ii) In the case of the first succeeding taxable year, the amount of 
the excess contributions; and, in the case of tlie second succeeding 
taxable year, the portion of tlie excess contributions not deductible in. 
the first succeeding taxable year. 

(2) The application of the rule in subparagraph (1) of this para- 
graph may be illustrated by the following exa~mple: 

Encamp/e. A corporation which reports its income on the calendar 
year basis makes a chnritable contribution of $10, 000 in June 1957, 
anticipating tnxable income for 1957 of $200, 000. Its nctual tnxable 
income (without regard to any deduction for charitnble contributions) 
for 1957 is only $50, 000 and the chnritable deduction for that year is 
limited to $2, 500 (5 percent of $50, 000). Tlie excess charitable con- 
tribution not deductible in 1957 ($7, 500) represents a carryover poten- 
tially available as a deduction in the two succeeding taxable years, 
The corporation has tnxnble income (without regard to any deduction 
for charitable contributions) of $150, 000 in 1958 and makes a chari- 
table contribution of $2, 500 in that year. For 1958, the corporation 
may deduct as a charitable contribution the amount of $7, 500 (5 per- 
cent of $150, 000) . This amount consists first of the $2, 500 contribution 
made in 1958, and. $5, 000 of the $7, 500 carried over from 1957. The 
remaining $2, 500 carried over from 1957 and not allo~able as a deduc- 
tion in 1958 because of the 5-percent limitation may be carried over to 
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1959. The corporation has taxable income (without regard to any 
deduction for charitable contributions) of $100, 000 in 1959 ancl makes 
a charitable contribution of $8, 000. For 1959, the corporation may 
deduct under section 170 the amount of $5, 000 (5 percent of $100, 000) . 
This amount consists first of the $8, 000 contributed in 1959, and $2, 000 
of the $2, 500 carried over from 1957 to 1959. The remaining $500 of 
the carryover from 1957 is not allowable as a deduction in any year 
because of the 2-year limitation provision of section 170(b) (2). 

O. GoRDDN DELE, 
Acting Commissioner of Internal Eevenue. 

Approved March 10, 1958. 
FRED C. SCRIRNER) JR. ~ 

Acting 8ecretary of the Treasury. 
(Filed by the Division of the Federal Register on March 18, 1058, at 8: 48 a. m. 

and published in the issue of the Federal Register for March 14, 1058, 28 F. R. 
1750. ) 

26 CFR 1. 170-1: Charitable, etc. , contributions and Rev. Rul. 58 — 240 
gifts; allowance of deduction. 

Unreimbursed expenses incurred by a lay member of a church in 
attending a church convention as a delegate, the unreimbursed ex- 
penses incurred by a member of the American Legion in attending 
an American Legion Convention, as a delegate, and unreimbursed ex- 
penses directly connected with and solely attributable to the rendi- 
tion of such volunteer services by them to the church or to the Ameri- 
can Legion, constitute coritributions within the meaning of section 
170 of the Internal Revenue Code of 1054 which are deductible in 
computing taxable income to the extent provided therein. 

I. T. 1088, C. B. III-1, 198 (1021), revoked. 

Advice has been requested whether expenses incurred by a lay mem- 
ber of a church who is appointed as a delegate to and attends a general 
convention of his church, or by a member of the American Legion who 
is appointed as a delegate to and attends '. n American Legion Con- 
vention, are deductible under the provisions of section 170 of the 
Internal Revenue Code of 1954. 

Section 170 provides that there shall be allowed as a deduction any 
charitable contribution, as define in subsection (c), payment of which 
is made within the taxable year. Section 170(c) provides, in part, 
as follows: 

CH&srr~urx CoNTRmuTroN DEFiNEo. — For purposes of this section, the term 
"charitable contributions" means a contribution or gift to or for the use of— 

(2) A corporation, trust, or community chest, fund, or foundation— 
(A) created or organized in the United States or in any possession 

thereof, or under the law of the United States, any State or Territory, 
the District of Columbia, or any possession of the United States; 

(B) organized and operated exclusively for religious, charitable, 
scientific, literary, or educational purposes or for the prevention of 
cruelty to children or animals; 

(C) no part of the net earnings of which inures to the benefit of any 
private shareholiler or individual; and 

(D) no substantial part of the activities of which is carrying on 
propaganda, or otherwise attempting, to influence legislation. 

A contribution or gift by a corporation to a trust, chest, fund, or foundation 
shall be deductible by reason of this paragraph only if it is to be used within 
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the United States or any of its possessions exclusively for purposes specified 
in subparagraph (8). 

(S) A post or organization of war veterans, or an auxiliary unit or society 
of, or trust or foundation for, any such post or organization— 

(A) organized in the United States or any of its possessions, and 
(B) no part of the net earnings of which inures to the benefit of any 

private shareholder or individual. 

I. T. 1988, C. B. III — 1, 198 (1924), holds that the expenses of a dele- 
gate to a church conference or to an American Legion Convention paid 
by himself are not charitable contributions but personal expenses and 
are, therefore, not deductible. 

Revenue Ruling 55 — 4, C. B. 1955 — 1, 291, holds that a taxpayer who 
gives his services gratuitously to an association, contributions to which 
are deductible under section M(o) of the Internal Revenue Code of 
1939, and who incurs unreimbursed traveling expenses, including the 
cost of meals and. lodging, while away from home in connection with 
the affairs of the association and at, its direction, may deduct the 
amount of such unreimbursed expenses in computing his net income 
subject to the limitations provided by section 2N (o) of the 1M9 Code. 
See also Revenue Ruling 57 — 327, C. B. 1957 — 2, 155. 

Actual unreimbursed expenses incurred by civil defense volun- 
teers in the performance of their volunteer duties, such as traveling 
expenses to watch atomic bomb tests and the expenses of attending 
state meetings of civil defense volunteers, have been held to constitute 
contributions or gifts within the meaning of section 170 of the 1954 
Code. See Revenue Ruling 56 — 509, C. B. 1956 — 2, 129, and also I. T, 
8571& C. B. 1942 — 2) 108. 

Revenue Ruling 56 — 508, C. B. 1956 — 2, 126, holds that out-of-pocket 
expenses incurred by individuals for transportation to and from a 
local hospital or a local church for the purpose of rendering volun- 
teer services to the American Red Cross or to the church constitute 
contributions within the meaning of section 170 of the 1954 Code and 
are deductible in computing taxable income. However, the cost of 
meals, unless such meals ar~e necessarily incurred awhile away from 
home overnight in the course of rendering the volunteer services, con- 
stitutes a nondeductible personal expense. 

In view of the foregoing, it is held that the actual unreimbursed 
expenses incurred by a lay member of a church in attending, as a dele- 
gate, a church convention, the unreimbursed expenses incurred by a 
member of the American Legion in attending, as a delegate, an Ameri- 
can Legion Convention, and unreimbursed expenses directly con- 
nected with and solely attributable to the rendition of such volunteer 
services by them to the church or to the American Legion, constitute 
contributions within the meaning of section 170 of the 1954 Code and 
are deductible in computing taxable income to the extent provided 
therein. As to situations where the cost of meals and other personal 
expenses are nondeductible, see Rev. Rul. 56 — 508, unpre. 

I. T, 1988, C. B. III — 1, 198 (1924), which holds that the expenses 
of a tlelegate to a church conference or to an American Legion Con- 
vention paid by himself are not charitable contributions but personal 
expenses and, therefore, not deductible, is hereby revoked. 

This ruling is equally applicable to simihtr situations involving 
unreimbursed expenses of members of any other organization attend- 
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i»g a convention as a delegate, where the organization meets the qual- 
ifications of section 170(c) of the Code. 

Rev. Rul. 58 — 261 

The taxpayer executed a special warranty deed in 1056 transferring 
and assigning an undivided two-fifths present interest in certain land 
and improvements thereon, as a gift, to an organization describecl in 
section 170(c) of the Internal Revenue Code of 1054. Further, it is 
tile intention of the taxpayer to make a, gift to the same organization of 
the remaining unclivided three-fifths interest in the property, a part 
thereof to be so conveyed in 1058 and the remainder in 1050, although 
he is in no v ay obligated to do so. The three-fifths interest is now 
under lease to the org~anization for a term of three years at a fair rental 
value, with an option to buy such interest. If, during the term of the 
lease, the taxpayer makes further gifts to the organization of all or a 
part of the three-fifths interest, the rent payable under the lease will be 
proportionately reduced. Held, that the fair market value of the un- 
divided two-fifths present interest in the property contributed to the 
organiza, tion in 1056 constitutes an allowable deduction from income 
for that year, to the extent provided by section 170 of the Code. If 
the taxpayer niakes a gift of all or a part of the remaining three-fifths 
interest in the property to such organization, he will be entitled to a 
deduction equal to the fair market v~alue of the interest so transferred, 
in the manner and to the extent provided by section 170 of the Code, 
for the year in which the gift is made. See Revenue Ruling 57 — 203, 
C. B. 1057 — 2, 158. 

Rev. Rul. 58 — 262 

The amount paid by a taxpayer to purchase building bonds issued 
by a church is not a gift made to the church, and the taxpayer is 
not entitled to deduct the price paid for the bonds as a contribu- 
tion to or for the use of the church for Federal income tax purposes. 
IIowever, in the event of a subsequent gift of such bonds to the 
church, the donor is entitled to a charitable deduction for their fair 
market value at the time of the gift, subiect to the limitations of sec- 
tion 170(b) of the Internal Revenue Code of 10o4, provided also that 
the church qualities as an organization described in section 170 of 
the Code. 

Advice has been requested whether an amount paid for bonds issued 

by a church, an organization referred to in section 170 of the Internal 
Revenue Code of 1054, is deductible by the purcliaser as a charitable 
contribution, and whether the fair market value of such bonds when 

donated to the church may also be deducted as a contribution by the 

donor for Federal income tax purposes. 
Section 170 of the Internal Revenue Code of 1054 provides, in 

part, that in computing taxable income an individual may deduct, 

subject to certain limitations, charitable contributions or gifts pay- 
ment of which is macle within the taxable year to or for the use of 
a corporation, trust, community chest, fund, or foundation which is 

organized and opera~ted exclusively for religious, charitable, scientific, 

literary, or educational purposes or for the prevention of cruelty to 
children or animals. 



Iii order for a contribution to be deductible under the provisions of 
section 170 of the Code, it must, in addition to meeting the above 
requirements, be made without any consideration or benefit coming 
to the donor by reason of making the contribution. Thus, the purchase 
price of bonds issued by a church does not constitute a contribution 
to the church, since tlie purchaser clearly receives something of value 
in return for payment of the purchase price. However, a subsequent 
gift of the bonds by the taxpayer to the church will constitute, within 
certain limitations, a deductible charitable contribution. In the case 
of a gift made in property other than money, the amount of the con- 
tribution is determined by the fair market value of the property at 
the time of the gift. 

In view of the above, it is held that the amount paid by a taxpayer 
to purchase building bonds issued by a church, an organization referred 
to in section 170 of the Code, is not, a gift made to the church, and 
the taxpayer is not entitled to deduct the price of the bonds as a 
contribution to or for the use of the church for Federal income tax 
purposes. However, in the event of a subsequent gift of such bonds 
to the church, the donor is entitled to a charitable deduction for their 
fair market value at the time of the gift, subject to the limitations 
of section 170(b) of the Code, provided the church qualifies as an 
organization described in section 170 of the Code. 

(Also Section 269. ) Rev. Rul. 58 — 264 

Payments made by clergymen to a pension fund administered by 
a church for their benefit, or for the benefit of their widows and 
dependent children, are not deductible under section 170 of the 
Internal Revenue Code of 1054 as charitable contributions to the 
church. Such payments constitute personal expenses, the deduc- 
tion of which is prohibited by section 202 of the Code. 

Advice has been requested whether payments made by clergymen 
to a pension fund administered by a church for their benefit are deduc- 
tible under section 170 of' the Internal Revenue Code of 1954. 

Under the pension plan in the instant case, the clergymen are re- 
quired to make a payment of three percent of their annual salary to 
the pension fund. A. clergyman failing to make the required payment 
will have the benefits which he is entitled to receive on retirement, or 
that which his widow or cliildren are entitled to receive upon liis 
death, decreased accordingly. No part of the clergyman's payment 
is returnable except through retirement benefits. 

Section 170 of the Code provides that in computing taxable income 
there shall be allowed as a deduction any charitable contributions, as 
defined in subsection (c) of section 170, payment of which is made 
within the taxable year. The term "charitable contributi. on" as de- 
fined in section 170 (c) includes contributions to certain charitable and 
religious organizations. 

The annual pension which a clergyman receives upon retirement is 
equal to the amount voted at the annual meeting of the church times 
his number of years of approved service. This amount is the same 
for all retired clergymen, although some will have contributed more 
than others because the pension payment is a percentage of their 
annual salary. However, while the pensions received by the clergy- 
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men do not have a direct relation to the payments they have made, the 
articipants do derive a benefit from payments to the fund. As has 
een noted, the failure to make the required payments serves to reduce 

the amount one is entitled to received. upon retirement or the amount 
which his widow or dependent children are entitled to receive upon 
his death. Inasmuch as each clergyman making payments to the pen- 
sion fund provides protection for himself as well as for his widow and 
dependent children, the payments to the fund cannot be said to be 
without adequate consideration. 

Accordingly, it is held that payments made by clergymen to a pen- 
sion fund administered by a church for their benefit, or for the benefit 
of their widows and dependent children, are not deductible under 
section 170 of the Code as charitable contributions to the church. 
Such pavments constitute personal expenses, the deduction of which 
is prohibited by section 262 of the Code. 

Rev. Rul. 58-279 

The taxpayer, an aircraft pilot, performs various services gratui- 
tously for the Civil Air Patrol, an organization of the type descr~ibed in 
section 170(c) of the Internal Revenue Code of 1054. IIe uses his 
personally o~ned aircraft, automobile, and other equipment herein- 
after mentioned in performing such volunteer services; pays the entire 
cost of their maintenance and repair; purchases the gasoline and oil 
used therein, except for fuel and lubricants consumed on "Air Force- 
authorized niissions;" and is not otherwise reimbursed for any such 
expenses. 1Te?d, since the organization is a qualified donee under sec- 
tion 170(c) of the Code, the taxpayer may, to the extent of the limita- 
tions prescribed in section 170, deduct the nonreimbursed, out-of-pocket 
expenses directly attributable to the performance of such volunteer 
services, such as those incurred by the taxpayer for the operation, 
maintenance, and repair of a personally owned aircraft, automobile, 
communication system, and telescope, as well as those similarly in- 
curred for the purchase and maintenance of distinctive uniforms which 
the taxpayer is required to wear while engaged in ofiicial Civil Air 
Patrol activities and is prohibited from wearing except on such occa- 
sions. Such expenses are deductible as contributions "for the use of" 
that organization. Only those expenditures incurred for operation, 
maintenance, and repair, which are directly attributable to the use of 
such aircraft, automobile. , communication system, and telescope in 
performing gratuitous services for such organization are deductible. 
Xo deduction is allowed for a proportionate share of general main- 
tenance or general repairs of such equipment. A'e?d further, the fore- 
going principle is not extended to allow a deduction either for the fair 
rental value of such use, or for the depreciation occasioned by such 
use, of the aircraft, automobile, communication system, or telescope, in 
performing volunteer services for the organization. See I. T. 3918, 
C. B. 1N8 — 2, 88. Furthermore, since liability and property damage 
insurance carried on a motor vehicle is for the protection of the in- 
dividual, the premiums paid on such insurance do not qualify as an 
expense attributable to the use of a vehicle and, consequently, cannot 
be considered a contribution or gift within the meaning of section 
170 of the Code. 



For other published rulings on this issue, see Revenue Rulings 55 — 4, 
C B 1955 1) 291 i 56 508) C B 1956 2) 126 i and 56 509) C B 1956 2) 
129. 

Rev. Rul. 58 — 298 

A bar association, exempt from Federal income taxation as a 
business league, maintains a legal library as a quasi-public institution, 
the facilities of which are used free of charge by Federal, State, and 
local judges, elected oKcials and heads of the various administrative 
departments of the city and county, and such other public officials 
as the chairman of the library committee may designate. Held, the 
value of a gift of books to a library maintained as a part of the ac- 
tivity of an association exempt from Federal taxation as a business 
league under section 501(c) (6) of the Internal Revenue Code of 
1954, is not deductible by the donor as a charitable contribution in 
computing taxable income inasmuch as the association is not one of 
those organizations to which charitable contributions are deductible 
under section 170(c) of the Code. If, however, the library is or- 
ganized and operated as a separate fund and it meets the requirements 
for exemption under section 501(c) (8) of the Code, contributions to 
it would be deductible in the manner and to the extent provided in 
section 170 of the Code. See Rev. Rul. 54 — 248, C, B. 1954 — 1, 92. 

Lump sum payment to religious home for care of taxpayer's father. 
See Rev. Rul. 58 — 808, page 61. 

26 CFR 1. 170 — 2: Charitable deductions by Rev. Rul. 58 — 263 
individuals; limitations. 

The 3X organization was incorporated as a nonprofit, charitable 
organization for the purpose of improving the mell-being of animals 
held for research in drugs and surgery. Its principal activity con- 
sists of soliciting and receiving contributions from the general public, 
which amounts in excess of those expended for ofFice supplies and 
postage, are al/ocated directly to several university medical schools 
for improvement of their facilities in keeping such laboratory animals. 
All work connected with the organization is done by volunteers and 
no part of its net income inures to the benefit of any private individual. 
The organization, which is exempt from Federal income tax under 
section 501(c) (8) of the Internal Revenue Code of 1954, is not an 
integral part of any of the universities to which it allocates its funds, 
nor is it financed or supervised by such institutions. Held, a nonprofit 
corporation whose primary purpose and activity is soliciting and 
distributing donations to improve the welfare of animals held for 
research does not qualify under any of the classes of organizations 
set forth in section 170 (b) (1) (A) of the Code, to which the additional 
deduction of ten percent of adjusted gross income provided in that 
section applies. It is further held that contributions made to the 
organization for the u8e of the university medical schools will not 
qualify as contributions paid to the universities; therefore, deductible 
contributions made by individuals to the instant organization are 
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limited to 20 percent of the donor's adjusted gross income as provided 
by section 170(b) (1) (B) of tlie Code. 

SECTION 172. — NET OPERATING I~OSS DEDUCTION 

26 CFR 1. 172 — 3: Net operating loss in case of Rev. Rul. 58 — 142 
a taxpayer otlier than a corporation. 
In the case of an individual, state income taxes, interest on state 

and Federal income taxes, and litigation expenses in connection with 
such income taxes, even where related to income derived from his 
trade or business and even though deductible under section 212 of the 
Internal Revenue Code of 1054 in determining taxable income as 
defined in section 68 of. the Code, are not "attributable to a trade or 
business carried on by the taxpayer" and are, therefore, not deductible 
for the purpose of determining adjusted gross income as defined in 
section 62(1) of the Code. Section 1. 62 — 1(d) of the Income Tax 
Regulations. However, a state tax on gross income directly attrib- 
utable to a trade or business carried on by an individual, as distin- 
guished from a state tax on net income (whether or not derived 
from the cond. uct of a trade or business), is deductible for the purpose 
of determining adjusted gross income as defined in section 62(1) 
of the Code, See, for example, I. T. 3766, C. B. 1045, 83, as modified 
by I. T. 3820, C. B. 1046 — 2, 88, involving the Indiana gross income 
tax. See also Rev. Rul. 58 — 25, page 05; compare Rev. Rul. 54 — 508, 
C. B. 1954 — 2, 121. 

Further, section 172(d) (4) of the Code provides that, in deter- 
mining a net operating loss of a taxpayer other than a corporation, 
the deductions allowed by Chapter 1 of the Code "which are not 
attributable to a taxpayer's trade or business shall be allowed only 
to the extent of the amount of the gross income not derived from such 
trade or business. " EIere also, state income taxes (except a state 
tax on gross income such as mentioned above), interest on state and 
Federal income taxes, and litigation expenses m connection with such 
taxes, even though related to income derived from a trade or business 
carried on by the taxpayer, are not "attributable to a taxpayer's 
trade or business, " and under section 172(d) (4) of the Code are 
allowable as deductions in determining a net operating loss of a tax- 
payer, other than a corporation, only to the extent of the amount, of 
the gross income not derived from such trade or business. See I. T. 
3951, C. B. 1949 — 1, 84; W'i7ma Aaron v. Commiss'oner, 22 T. C. 1870; 
Guignard 3faxcy v. Commissioner, 26 T. C. 526; and section 1. 212- 
1(d) and (1) of the Income Tax Regulations. 

26 CFR 1. 172 — 4: Net operating loss carrybacks 
and net, operating loss carryovers. 

Carryover of a consolidated net operating loss attributable to a 
member of an aKliated group to a taxable year in which such member 
ceases to be a member of the group and ales a separate income tax 
return. See Rev. Rul. 58 — 620, page 837. 
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SECTION 174. — RESEARCII AND EXPERIMENTAL 
EXPENDITURES 

o0 CFB, 1. 174 — 3: Treatment as expenses. Rev. Rul. 58 — 74 
The deduction by a taxpayer of research or experimental expendi- 

tures on his income tax return for his first taxable year beginning 
after December 31, 1958, and ending after August 16, 1954, in which 
he pays or incurs research. or experimental expenditures constitutes 
the adoption of the expense method provided by section 174(a) of 
the Internal Revenue Code of 1954, pursuant to the provisions of 
section 1. 174(b) (1) of the Income Tax Regulations. The expense 
method of treating research or experimental expenditures so adopted 
is binding and is inclusive of all such expenditures as to the project, 
or projects involved for the taxable year adopted and for all subse- 
quent taxable years, until a change to another method is properly 
efFected. Section 1. 174 — 8(a) of the Income Tax Regulations. 

If the taxpayer has adopted the expense method but has failed to 
include expenses relative to cost of obtaining a patent, such as at- 
torneys' fees expended in making and perfecting a patent applica- 
tion, or other items of research or experimental expense in such de- 
duction for prior taxable years to which the expense method is ap- 
plicable (see section 1. 174 — 8(b) of the Income Tax Regulations), 
he should file a timely claim (Form 848) or amended return and 
claim the additional research or experimental expenses for the year 
or years in which they were omitted. Since adoption of the expense 
method cannot be changed without the Commissioner's consent, such 
additional expenses cannot be treated under section 174(b) or capi- 
talized. and subsequently amortized or written ofi' upon abandonment 
of the project or projects, and the deduction thereof in taxable years 
closed by the statute of limitations will be lost if claims or amended 
returns are not timely filed. . 

Rev. Rul. 58 — 78 
Research and experin&ental expenclitures which are otherwise 

properly deductible currently for Federal income tax purposes, under 
section 174(a) of the Internal Revenue Code of 1054, may be so 
deducted regardless of the manner in which such expenditures are 
recorded by the taxpayer on its books and financial statements. 

Advice has been requested as to the deductibility, under section 
174(a) of the Internal Revenue Code of 1954, of research and experi- 
mental expenditures which are reflected on corporate books and finan- 
cial statements as capital account charges or deferred expenses. 

The taxpayer is a manufacturing company and keeps its books on 
the accrual method. During the taxable year, certain research and 
experimental expenditures were recorded on its books as capital ac- 
count charges or deferred expenses to be amortized over future produc- 
tion related to such charges. Research and experimental expenditures 
had not been paid or incurred by the corporation in any prior year and 
no election had been made as to the treatment to be afForded these ex- 
penditures for Federal income tax purposes. The taxpayer now pro- 
poses to deduct these expenditures from gross income, for Federal 
income tax purposes, in the year in which incurred, as provided in 
section 174(a) of the Code, but to continue to refiect such expenditures 



149 [) 175. 

on its books and in its financial statements as capital account charges 
or deferred expenses. 

Section 174 of the Code, relating to research and experimental ex- 
penditures, provides, in part, as follows: 

(a) TREATMENT As EXPENsKs. — 
(1) IN GENERAL. — A taxpayer mav treat research or experimental ex- 

penditures &vhich are paid or incurred by hini during the taxable year in 
connection &vith his trade or business as expenses which are not chargeable 
to capital account. The expenditures so treated shall be allowed as a 
deduction. 

lft 

(8) SGGPE. — The method adopted under this subsection shall apply to all 
expenditures described in paragraph (1). &: * &: 

Section 1. 174 — 8(b) of the Income Tax Regulations, pertaining to 
the adoption and change of the method of accounting for research and 
experimental expenditures provided for in section 174(a), provides 
that the consent of the Commissioner is not required if the taxpayer 
adopts the method for the first taxable year in which he pays or incurs 
research or experimental expenditures. 

The taxpayer, having complied with the requirements of the Code 
and Income Tax Regulations with regard to research and experimental 
expenditures, may use its discretion in accounting for such expendi- 
tures for its own record keeping purposes. Section 1. 446 — 1(a) (1) 
of the Income Tax Regulations, pertaining to methods of accounting, 
provides, in e8ect, that where a special method of accounting may be 
used for special items such as research and experimental expenditures, 
such method does not have to be consistent with the method of account- 
ing on the basis of which the taxpayer regularly computes his income 
in keeping his books. Furthermore, section 1. 446 — 1(a) (4) of the 
regulations provides that the taxpayer must maintain such accounting 
records as will enable him to file a correct return, and such data as 
may be necessary to support his return as, for example, a reconcilia- 
tion of any difierences between such books and his return. 

Therefore, it is held that research and experimental expenditures 
which are otherwise properly deductible currently for Federal income 
tax purposes, under section 174(a) of the Code, may be so deducted 
regardless of the manner in which such expenditures are recorded by 
the taxpayer on its books and in its financial statements. 

Rev. Rul. 58 — 191 

SECTION 175. — SOIL AND WATER CONSERVATION 
EXPENDITURES 

26 CFR 1. 175 — 8: Definition of "the business 
of farming. " 

(Also Section 642; 1. 649(h) — 1, 1. 649(h) — 2. ) 
Income received by a taxpayer as beneficiary from a trust en- 

gaged in farming cannot be used by him for the purpose of comput- 
ing the amount of his deductions for soil or water conservation 
expenditures of his own farm withi~ the purview of section 175 of 
the Internal Revenue Code of 1054. If, on termination, the trust 
has for its last taxable year, deductions including expenditures 
for soil or water conservation to the extent deductible under 
section 175 of the Code) in excess of gross income for such year, 
475254' — 58 — 11 
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then such excess (including the aforesaid soil or water conservation 
expenditures to the extent deductible by the trust) is allowable 
under section Ci42(h) (2) of the Code as a deduction to the benedci- 
arv succeeding to the property of the trust. 

Advice has been requested (1) whether income received by a bene- 
ficiary from a trust engaged in farming may be used by the beneficiary 
in computing his allowable deduction for soil or water conservation 
expenses for his own form, and (2) whether, upon termination of the 
trust, the beneficiary may claim a deduction for such expenses of the 
trust which exceed the gross income of the trust for its year of 
termination. 

Section 175 of the Internal Revenue Code of 1954 provides gen- 
erally that a taxpayer engaged in the business of farming may treat 
expenditures which are paid or incurred by him during the taxable 
year for the purpose of soil or water conservation in respect of land 
used in farming as expenses which are not chargeable to capital 
account. Under the Code and expenditure properly so treated is 
allowed as a deduction, but the deduction thus allowed is limited to 
an amount which does not exceed 25 per cent of the gross income 
derived by the taxpayer from farming in the taxable year. How- 
ever, the excess of such expenditures over 25 per cent of the gross 
income derived from farming in the taxable year is deductible in 
succeeding taxable years to the extent that, when combined with like 
deductions in a succeeding taxable year, the total does not exceed 25 
percent of the gross income from farming for such succeeding year. 

In the instant case, the first question presented is whether, for pur- 
poses of computing the 25 per cent limitation on the deduction allow- 
able under section 175 of the Code for soil or water conservation 
expenditures, the amount of the "gross income derived from farming, " 
on which said computation is based, is restricted to gross income 
derived by the taxpayer during the taxable year from farms which the 
taxpayer owned, or includes also sums received by the taxpayer in the 
taxable year as sole distributee of a trust which derives income from 
farms of its own. No expenditures were ma, de by the trust for soil 
or water conservation. 

The taxpayer contends that a trust is conduit through which the 
income flows except where accumulated for future distribution; and 
that income derived by the trust from farming and distributed to the 
taxpayer-beneficiary should be regarded for purposes of section 175 
as income derived by the taxpayer-beneficiary himself from farming. 
However, it is a well established principle of income tax law that only 
as there is clear provision therefor can any particular deduction be 
allowed. Negro Colonia/ Ice Company v. Iieltering, 292 U. S. 485, 
Ct. D. 841, C. B. XIII — 1, 194 (1984). Further, the Internal Revenue 
Service considers the conduit principle to be superseded in the instant 
case by the explicit provisions of section 175 of the Code and regula- 
tions pertaining thereto. See sections 652 and 662 of the Code. 

In section 175(a) of the Code the election to deduct, rather than to 
capitalize, soil or water conservation expenditures is granted only to a 
"taxpayer engaged in the business of farming, " for expenditures made 
or incurred by him "in respect of land used in farming. " Therefore, 
any amount determined pursuant to section 175(b) of the Code in 
connection with the 25 per cent limitation of the gross income from 
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farming must, in order to be deductible, meet first of all the basic 
requirements of section 175(a) of the Code. Section 1. 175 — 8 of tlie 
Income Tax Regulations states that a taxpayer is "engaged in the 
business of farming" if he cultivates, operates, or manages a farm 
for gain or profit either as owner, te~nant, or as the recipient of a 
rental based. upon farm production. The regulations provide further 
that a taxp;iyer who receives a fixed rent~al for the use of farm 
land without reference to production is engaged in the business of 
farming only if he participates to a material extent in the operation 
or man~agement of the farni. Moreover, under section 1. 175 — 5(a) (2) 
of the regulations, the term "gross income from farming", on the 
basis of which the 25 per cent liniitation in issue is deterniined, is 
said to mean tlie gross income of the taxpayer derived in the "business 
of f arnii. ng" as defined in section 1, 175 — 8. 

The taxpayer in the instant case did. not cultivate, operate, or 
manage the farm land held by the trust, , either as owner, tenant or 
as the recipient of a fixed rental based upon production. That being 
the case, it is clear that, , as to the land held by the trust, he was 
not "eng~aged in the business of farming" and that such land was not 
"used in farming" by the "taxpayer" or "his tenant" within the mean- 
ing of section 175(a) and (c) (2) of the Code accordingly, it is held 
that the income received by the taxpayer from the trust does not, as to 
him, represent "income from farming" for the purpose of computing 
the 25 per cent limitation to his deductions for soil or conservation 
expenditures for his own farm. 

With respect to the second question, section 1. 642(h) of the Income 
Tax Regulations provides separate treatment for unused loss carry- 
overs to the beneficiaries on termination of a trust or an estate, and 
for deduction by the benefiiciaries of the excess of deductions over 
gross income of the trust or estate in its last taxable year. Section 
1. 642(h) — 1 of the regulations provides, in part, that if, on the final 
termination of an estate or trust, a net operating loss carryover or a 
capital loss carryover would be allowable to the estate or trust in a 
taxable year subsequent to the taxable year of termination but for the 
termination, the carryovers are allo~ed under section 642(h) (1) of 
the Code to the beneficiaries succeeding to the property of the estate 
or trust. 

Section 1. 642(h) — 2 of the regulations provides, in part, that if, 
on the termination of an estate or trust, the estate or trust has for its 
last taxable year, deductions (other than for personal exemption or 
relating to charitable contributions) in excess of gross income, the 
excess is allo~ed under section 642(h) (2) of the Code as a deduction 
to the beneficiaries succeeding to the property of the estate or trust; 
and that the deduction is allo~able only in the taxable year of the 
beneficiary. in which or ivith which the estate or trust terminates. 

Accordingly, it is held that: 
(1) In the absence of any specific provisions in the Code(other 

than section 642(h) for a carryover of a deduction from the trust to 
the beneficiary, the excess of the soil or water conservation expendi- 
tures of the trust over 25 per cent of its gross income from farming 
does not follow the income to the beneficiary, whether or not such 
beneficiary has farm income separate from that of the trust. 
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(2) 3Vhere the trust, has harl soil or water conservation expenditures 
and such expenditures (to the extent deductible ader section 175 of 
the Code) have entered into the computation of a net operating loss 
carryover of the. trust under section 172 of the Code, upon termination 
of the trust the beneficiary succeeding to its property would be 
entitled under section 642(h) (1) of. the Code to the net operating 
loss carryover as thus computed subject to the limitations imposed 
by section 1. 642(h) — 2(b) and (c) of the regulations. 

(8) If, on termination, the trust has for its last taxable year, 
deductions (including expenditures for soil or water conservation to 
the extent deductible under section 175 of the Code) in excess of gross 
income for such year, then such excess (including the aforesaid soil 
or water conservation expenditures to the extent deductible by the 
trust) is allowable under section 642(h) (2) of theCode as a deduction 
'o the beneficiary succeeding to the property of the trust subject to the 
limitations imposed by section 1. 642 (h) — 2(b) and. (c) of the 
regulations. 

(4) Since the trust for its last taxable year (as in any other taxable 
year) is not entitled to deduct soil or water conservation expenditures 
in excess of 25 per cent of its gross income for such taxable year de- 
rived from farming, the excess amounts which, except for the termina- 
tion of the trust, ~ould, under section 175(b) of. the Code, carry over 
as deductions to successive years of the trust are lost to the beneficiary, 
since a deduction allowable under section 642(h) (2) of the Code to 
a beneficiary succeeding to the property of the trust is limited to the 
excess of allowable deductions of the trust over gross income for its 
last taxable year. 

PART VII. — ADDITIONAL ITEMIZED DEDUCTIONS FOR INDIVIDUALS 

SECTION 212. — EXPENSES FOR PRODUCTION OF INCOME 

(Also Section 671; 26 CFR 1. 671 — 8. ) Rev. Rul. 58 — 58 

Where a grantor-beneficiary of a revocable trust, who keeps his 
accounts and files his income tax returns on the cash method, pays 
in one year to a trustee as compensation for management of the 
trust the entire commission to which the trustee mould be entitled 
for five years, the grantor may deduct in each of the five taxable 
years that part of the total commission which is attributable to the 
services performed by the trustee in each such year. However, that 
part of the commission attributable to each year which is allocable 
to the production or collection of any trust income which is exempt 
from Federal income tax, or to the management, conservation, or 
maintenance of property, the income from which is tax exempt, 
would not be deductible by the grantor for such year. 

Advice has been requested as to the taxable year in which a grantor 
of a revocable trust may deduct trustee's commissions which the 
grantor paid in advance. 

A grantor established a revocable trust, the net income to be dis- 
tributed to himself during his lifetime, The trustees of the trust 
are the grantor and a certain bank. Under the trust agreement, the 
bank is entitled for its services in managing the trust to a commis- 
sion of one-half of one percent per annum upon and chargeable 
against the principal of the trust estate for a period of five years. 
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The grantor paid to the bank the entire amount of the commission in 
tlie first year of the trust and claimed the amount paid as a deduction 
in his Federal income tax return for that taxable year. The grantor 
keeps his, iccounts and files his income tax returns on the cash receipts 
and disbursements method. 

Section 212 of the Internal Revenue Code of 19M provides, in part, 
that in the case of an individual there shall be allowed as a deduc- 
tion all the ordinary;ind necessary expenses paid or incurred during 
tlie taxable year for the production or collection of income, or for the 
management, conservation, or maintenance of property held for the 
production of income. 

Section 071 of the Code provides, in part, that where the grantor 
is considered to be the owner of any portion of a trust, theie shall 
be included in computin~ the taxable inconie and credits of the grantor 
those items of' income, eductions, and credits against the tax of the 
trust which are attributable to tha~t portion of the trust to the extent 
that such items would be taken into account, in computing taxable in- 
come or credits against the tax oi an individual. 

The deductions under section 212 of the Code are not allowable 
with respect to any amount which is allocable to the production or 
collection of one or more classes of income which are not includible 
in gross income, or for any amount allocable to the management, 
conservation or maintenance of property held for the production 
of income which is not included in across income. 

Where, as in the instant case, tfie taxpayer reports income on the 
cash receipts and disbursements method, prepaid compensensation 
for personal services is deductible only in the taxable year the serv- 
ices are actually rendered. See Rev. Rul. 170, C. B. 1953 — 2, 141. 

Accordingly, it is held, that where a grantor-beneficiary of a revo- 
cable trust, who keeps his accounts and files his income tax returns 
on the casli method, pays in one year to a trustee as compensation 
for management of the trust the entire commission to which the 
trustee would be entitled for five years, the grantor may deduct in 
each of the five taxable years that part of the total commission which 
is attributable to the services performed by the trustee in each such 
year. However, that part of the commission attributable to each year 
which is allocable to the production or collection of any trust income 
which is exempt from Federal income tax, or to the managenient, 
conservation or maintenance of property, the income from w~hich is 
tax exempt, would not be deductible by the grantor for such year. 

26 CFR 1. 212 — 1: Xontrade or nonbusiness expenses. Rev. Rul. 58 — 180 

Appraisal fees paid in order to establish a casualty loss on resi- 
dential property due to subsoil shrinkage resulting from prolonged 
drought are deductible by the taxpayer, under section 212(8) of the 
Internal Revenue Code of 1054, as expenses incurred in determining 
the extent of his Federal income tax liability. 

Advice has been requested. with respect to the deductibility of 
appraisal fees paid by a taxpayer in order to establish a casualty 
loss sustained to residential property as a result of subsoil shrinkage 
due to prolonged drought. 
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Section 212(3) of the Internal Revenue Code of 1954 allows an 
individual a deduction of all the ordinary and necessary expenses 
paid or incurred during the taxable year in connection with the 
cletermination, collection, or refund of any tax. 

Section 1 — 212 — 1(8) of the Income Tax Regulations provides that 
expenses paid or incurred by an individual in connection with the 
determination of liability for taxes are deductible. 

A loss sustained to residential property as a result of subsoil 
shrinkage during a period of drought has been held to constitute 
a casualty loss in Revenue Ruling 54 — 85, C. B. 1054 — 1, 58. The 
burden of proving that any damage to property is the result of 
subsoil shrinkage and the amount of the resulting loss rests on the 
individual taxpayer. 

Accordingly, it is held that the appraisal fees paid in order to 
establish a casrralty loss on residential property due to subsoil shrink- 
age resulting from prolonged drought are deductible by the taxpayer 
under section 212 (3) of the Code as expenses incurred in determinmg 
the extent of his Federal income tax liability. 

SECTION 213. — MEDICAL, DENTAL) ETC. , EXPENSES 
26 CFR 1. 213 — 1: Medical, dental, etc. , expenses. Rev. Rul. 58 — 8 

Where a sick or disabled person acquires an "autoette" or a wheel 
chair, either manually operated or self-propelled, and uses it pri- 
marily for the alleviation of his sickness or disability, and not 
merely to provide transportation between his residence and place 
of employment, the cost of the "autoette, " or wheel chair, consti- 
tutes an allowable medical expense under section 218 of the Internal 
Revenue Code of 1084. 

Revenue Ruling 58 — 261, item 18, C. B. 10o5 — 1, 807, at 811, modided. 

Reconsideration has been given to item 13 of Revenue Ruling 55— 
261, C. B. 1055 — 1, 307, at 311, which concerns the deductibility as a 
medical expense of the cost of a three-wheel motor vehicle commer- 
cially known as an "autoette, " acquired by a total disabled. taxpayer 
for his personal transportation. 

Medical expenses incurred and paid within a taxable year by an 
individual taxpayer are allowable as a deduction for Federal income 
tax purposes under section 213 of the Internal Revenue Code of 1054, 
within the limitations prescribed by that section. For the purposes 
of section 213, the term "medical care" means amounts paid for the 
cliagnosis, cure, mitigation, treatment, or prevention of disease, or 
for the purpose of a8ecting any structure or function of the body 
and for transportation primarily for and essential to medical care. 

In item 13 of Revenue Ruling 55 — 261, 8Mpra, it was held that the 
cost of a small three-wheel vehicle commercially known as an "auto- 
ette, " acquired for transportation purposes by a, disabled taxpayer, 
is not an expense incurred primarily for the alleviation of a physical 
clefect or illness as provided in section 39. 23(x) — 1(d) (2) of Regula- 
tions 118, but represented a nondeductible personal expense under 
section 24(a) (1) of the Internal Revenue Code of 1939. The regula- 
tions promulgated under section 23(x) and section 24(a) (1) of the 
1030 Code were made applicable to the 1054 Code by T. D. 6001, C. B. 
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1054 — 2, 46, pending the issuance of the neiv regulations under the 
1054 Code. 

I~pon reconsideration it is now held that where a person who is 
sick or disabled acquires an "autoettc, " or a wheel chair, either 
nranually operated or self-propelled, and uses it primarily for the 
alleviation of his sickness or disability and not merely to provide 
transportation between his residence and place of employment, the 
cost of the "autoette, " or the wheel chair, constitutes an allowable 
medical expense under section 218 of the Code. 

Revenue Ruling 55 — 261, item 18, C. B. 1M5 — 1, 807, at 811, is modi- 
fied to the extent that it holds the cost of a small three-wheel vehicle 
commercially known as an "autoette, " acquired for transportation pur- 
poses, irrespective of the taxpayer's physical condition, constitutes 
a, nondeductible personal expense. 

Rev. Rul. 58 — 110 
1;nder the circumstances presented, the cost of transportation 

for both the taxpayer and his nurse to go to a specific location pre- 
determined by his physician for the sole purpose of alleviating a 
specific chronic ailment of the taxpayer, may be deducted as a medi- 
cal expense subject to the limitations prescribed in section 213 of 
the 1%4 Code. 

Advice has been requested whether amounts paid by a taxpayer 
for transportation under the circumstances set forth below may be 
deducted as medical expenses for Federal income tax purposes. 

In 1050, the taxpayer who is 80 years of age, was stricken with 
arteriosclerotic heart disease. Due to this affliction and his advanced 
age, the taxpayer, even under normal weather conditions, has difhculty 
in breathing and, under summer temperatures, his condition gets 
considerably worse. In view of the taxpayer's condition, his physician 
advised him to go to a predetermined location I~ here the temperature 
was suitable and where he would receive proper medical care. Any 
further travel or sightseeing was precluded by his physician's orders. 
The physician further advised him to have a nurse with him who 
was familiar with necessary injections, medications and other treat- 
ment which the taxpayer continually required, and to help hiln in 
and out of his wheel chair. Inquiry was made whether the cost 
of transportation for both of them may be deducted as a medical 
expense under section 213 of the Internal Revenue Code of 1054. 

Section 213 of the Code provides in part as follows: 
(a) ALLow&vcE oF DEDEOTICN. — There shall be allowed as a deduction the 

expenses paid during the taxable year, not compensated for by insurance or 
otherwise, for medical care of the taxpayer, his spouse, or a dependent (as 
defined in section 152)— 

(e) DEFINIIICNs. — For purposes of this section— 
(1) The term "medical care" means amounts paid— 

(A) for the diagnosis, cure, mitigation, treatment, or prevention 
of disease, or for the purpose of affectin ~ any structure or function 
of the body (including amounts paid for accident or health insurance), 
or 

(H) for transportation primarily for and essential to medical care 
referred to in subparagraph (A). 
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In Senate Report No. 1622, 88d Cong. , Second Session, at pages 219 
and 220, the Committee on Finance, United States Senate, said in 
discussing section 218 of the Code: 

The deduction permitted for "transportation primarily for and essential to 
melical care" clarifies existing law in that it specifically excludes deduction 
of any meals and lodging while away from home receiving medical treatment. 
For example, if a doctor prescribes that a patient must go to Florida in order to 
alleviate specific chronic ailmen'ts and to escape unfavorable climatic conditions 
which have proven injurious to the health of the taxpayer, and the travel is pre- 
cribed for reasons other than the general improvement of a patient's health, the 
cost of the patient's transportation to Florida would be deductible but not his 
living expenses while there. ~ * * The subsection is not intended otherwise to 
change the existing definitions of medical care, to deny the cost of ordinary 
ambulance transportation, nor to deny the cost of food or lodging provided as 
part of a hospital bill. 

Based on the facts presented, section 218 of the Code and the Com- 
mittee reports regarding such section, it is the conclusion of the Serv- 
ice that the taxpayer made the trip on the advice of his doctor in order 
to "alleviate specific chronic ailments and to escape unfavorable cli- 
matic conditions which have proven injurious to the health of the tax- 
payer" and that the travel was prescribed for reasons other than the 
"general improvement" of the patient's health. 

Since the taxpayer was not able to travel alone, it is the further 
conclusion of the Service that the cost of transport~ation both for the 
taxpayer and his nurse to go to the predetermined location for the 
sole purpose of alleviating his "specific chronic ailment, " may be de- 
ducted as a medical expense, subject to the limitations prescribed in 
section 218 of the Code. 

Rev. Rul. 58 — 155 

The cost of a reclining chair acquired for the purpose of obtaining 
the maximum and optimum of rest by a taxpayer with a cardiac con- 
dition will qualify as a medical expense u ithin the meaning of section 
218 of. the Internal Revenue Code of 1954, if it can be substantiated 
that the chair was prescribed by a cardiac specialist; that it served no 
purpose other than the mitigation of the physical condition of the 
patient; and that it, was not to be used generally as an article of 
f urniture. 

Rev. Rul. 58 — 228 

A taxpayer's child was afHicted with an eye condition which was 
diagnosed as a disease which would eventually cause him to become 
totally blind. The child was enrolled in a state university. Cer- 
tain special aids, recommended by competent physicians& ale neces- 
sary to facilitate the child's further education, without further dete- 
rioration of his eyesight. Held, the costs of special aids to assist 
in the education of a child progressively becoming blind, such as a 
tape recorder, special typewriter, projection lamp 'for enlarging 
written material, and special lenses, are considered to be for the pur- 
pose of mitigating the condition of losing the sense of sight and 
are deductible as expenses paid for medical care under section 218 of 
the Internal Revenue Code of 1954, subject to the limitations provided 
therein. Compare items 4 and 10 of Revenue Ruling 55 — 261, C. B. 
1955-1) 807. 
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(Also Part II, Section 23x; Regulations 118, Rev. Rul. 58 — 280 "-"(. )-1 ) 
The cost of special education, training, and treatment afforded 

a mentally retarded child in an institution is deductible as a medical 
expense. The total cost of n&eals, lodgin ', and ordinary edu«", iion, 
furnished a mentally retarded child attending a special a& bool, is 
deductible as a medical expense only where the availability of 
medical care iu such institution is a principal reason for the child' s 
presence there. It is imm;&terial whether such medical care is fur- 
nished in a public or priv;&te i«stitution, 

Revenue Ruling 55 — 201, C. B. 1055 — 1, 307, modified. 

Advice has been requested (1) whether the cost of special educa- 
tion, training, and treatment given a mentally retarded child in a. 
public or private institution is considered medical care and (2) 
whether the cost of meals, lodging, and ordinary education, furnished 
a mentally retarded child attendlllg a, special school, is deductible as 
a medical expense. 

Section 218(a) of the Internal Revenue Code of 1054, provides in 
part that "There shall be allowed as a deduction the expenses paid 
during the taxable year, not compensated for by insurance or other- 
wise, for medical care of the taxpayer, his spouse, or a dependent 

Revenue Ruling 55 — 201, C. B. 1955 — 1, 807, holds that only the 
cost of special instruction or training designed to alleviate a physical 
or mental handicap was allowable as a medical expense. The cost of 
ordinary educational courses and meals and lodging, which were fur- 
nished incidental to the specialized services provided the individual 
by the school or institution, were not considered a cost of medical care. 

However, it is now concluded that where an individual is in an 
institution because his condition is such that the availability of med- 
ical care in such institution is a principal reason for his presence 
there and meals and lodging are furnished as a necessary incident 
to such care, the entire cost of medical care and meals and lodging 
at the institution, which are furnished while the individual requires 
continual medical care, constitute an expense for medical care. In 
other words, medical care includes the entire cost of institutional care 
for a person who is mentally ill and unsafe when left alone. 

0&bile ordinary education is not medic;&1 care, the cost of medical 
care is considered to include the cost of attending a special school for 
a mentally or physically handicapped individual, if his condition is 
such that the resources of the institution for alleviating such mental 
or physical handicap are a principal reason for his presence there. 
In such a case, the cost of attenlling such a special school will include 
the cost of meals and lodging, if supplied, and the cost of ordinary 
education furnished which is incidental to the special services fur- 
nished by the school. Thus, the cost of medical care includes the cost 
of attending a special school designed to compensate for or overcome 
a physical handicap, in order to qualify the individual for future 
normal education or for normal living, such as a school for the teach- 
ing of braille or lip reading. Similarly, care, supervision, treatment 
and training of. a mentally retarded individual at an institution is 
within the meaning of the term "medical care. " 

AVhere an individual is in an institution and his condition is such 
that the availability of medical care in such institution i8 not a prin- 
cipal reason for his presence there, only that part of the cost of care 
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in the institution as is attributable to medical care shall be considered 
as a cost of medical care. The cost of his meals and lodging at the 
institution in such a case are not considered a cost of medical care. 
For example, an individual is in a horne for the aged for personal or 
family considerations and not because he requires medical or nursing 
attention. In such case, medical care consists only of that part of the 
cost for care in the home which is attributable to medical care or 
nursing attention furnished to him and the cost of his meals and 
lodgin~~ at the home are not considered a cost of medical care. 

It is immaterial whether the medical care is furnished in a Federal 
or State institution or in a private institution. 

A distinction must be made, however, in cases involving the costs 
of sending a problem child to a special school where the curriculum 
and disciplinary methods employed have a beneficial efFect on the 
child's attitude. Such costs are not includible as a medical expense 
under either the 1939 Code or the 1954 Code. See Gordon Pascal et nx 
v. Commisw'oner, Tax Court Memorandum Opinion entered June 19, 
1956. 

Accordingly, it is held that (1) the cost of special education, train- 
ing, and treatment afForded a mentally retarded child in an institution 
is deductible as a medical expense; (2) the total cost of meals, lodging, 
and ordinary education, furnished a mentally retarded child attending 
a special school, is deductible as a medical expense only if his condition 
is such that the resources of the institution for alleviating such mental 
or physical handicap is a principal reason for the child's presence 
there; and (3) it is immaterial whether medical care is furnished in a 
public or private institution. 

Revenue Ruling 55 — 261, C. B. 1955 — 1, 307, to the extent that it holds 
that the cost of meals, lodging, and ordinary instruction or tuition 
for physically or mentally haI&dicapped persons at schools which 
specialize in their medical treatment is not deductible as a medical 
expense, is modified. 

SECTION 214. — EXPENSES FOR CARE OF CERTAIN 
DEPENDENTS 

26 CFR 1. 214 — 1: Expenses for the care of 
certain dependents. 

Determination of status of woman who receives support under a 
nonsupport decree. See Rev. Rul. 58 — 321, page 35. 

SECTION 215. — ALIMONY, ETC. , PAYMENTS 

26 CFR 1. 215 — 1: Periodic alimony, etc. , payments. 

Alimony award for payment of installments of principal and 
interest due on mortgaged real estate owned as joint tenants, together 
with the taxes, insur~ance and utility expenses incurred. on such 
property. See Rev. Rul. 58 — M, page 29. 

Payments by husband to cover tax deficiencies attributable to ali- 
mony payments. See Rev. Rul. 58 — 100, page 31. 
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Cognrzance of an agreement subsequent to a final decree by a court 
in modifyin& a divorce decree gives e8ect to the continuing status of 
the leo;ll obli& ation of support. See Rev. Rul. 58 — 152, page 82. 

Monthly payments made by a, husband to his divorced 1vife vhich 
payments are characterized by a state coutt as settlement of the 1vife's 
property rights. Sce Pvev. Paul. 58 — 192, page 84. 

PART IX. — ITEMS NOT DEDUCTIBLE 

SECTION 202. — PERSONAL, LIVING AND I'AMILY 
I~: XPL~'NSES 

Payments made by clergymen to a pension fund administered by a 
clrtirch. See Rev. Rul. 58 — 264, page 144. 

SECTION 268. — CAPITA. L EXPENDITURES 
Certain payments made to facilitate the transfer of ships from 

Anierican to foreign regristry. See Rev. Rul. 58 — 296, page 276. 

SECTION 266. — CA. RRYING CIIA. RGES 
I se tax imposed by State of. North Carolina on building materials, 

See Rev. Rul. 58 — 292, page 106. 

SECTION 272. — DISPOSAL OI' COAL 

26 CFR 1. 272: Statutory provisions; disposal 
of coal. 

(Also Sections 681, 682; 1 681~ 1 682 ) 

T. D. 6281' 

TITLE 26 — INTERNAL REVENUE, 10fi4. — CHAPTIoR I, SUBCHAPTER A, PART 1. — 
INCOMLc TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 81, lfios 

Regulations prescribed under sections 272, eal, and Ogz of the 
Internal Revenue Code of 1054. 

Department of the Treasury, 
Once of Conrn1issioner of Internal Revenue, 

TVG8hington 85, D. C. 
To Offtcer8 and Fntptoyees of the lnterna/Eevenue Service and Othera 

Concerned: 
On November 8, 1956, notice of proposed rulemaking regarding the 

regulations under sections 272, 681, and 682 of the Internal Revenue 

' The publication of this Treasury Decision in 22 F. R. 104;&0, dated December ei, Ififi7, 
contains (1) instructions for modifying the notice of proposed rulemaking published in 
21 Ir. R. 84:54, dated Nov. 8. lafifi, and (2) the full context of the regulations uith such 
modifications. As here published, the Treasury Decision reiiccts the full context of such 
regulations, u. ith modifications. The individual instructions have been omitted. 
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Code of 1954 for taxable years beginning after December 81, 1958, and 
ending after August 16, 1954, was published in the Federal Register 
(21 F. R. 84M). After consideration of all such relevant matter as 
was presented by interested persons regarding the rules proposed, the 
following regulations are hereby adopted. 

TABLE OF CONTENTS 
Section 
1. 272 Statutory provisions; disposal of coal. 
1. 272 — 1 Expenditures relating to disposal of coal. 
1. 681 Statutory provisions; gain or loss in the case of timber or coal. 
1. 681 — 1 Election to consider cutting as sale or exchange. 
1. 681 — 2 Gain or loss upon the disposal of timber under cutting contract. 
1. 681 — 8 Gain or loss upon the disposal of coal with a retained economic interest. 
1. 682 Statutory provisions; sale of oil or gas properties. 
1. 682 — 1 Surtax on sale of oil or gas properties. 

AvrHoaxrr: $$ 1. 272 and 1. 272 — 1, 1. 681 to 1. 682 — 1, incl. , issued under sec. 
7805, I. R. C. IM4; 68A Stat. 917; 26 U. S. C. 7805. 

$ 1. 272 STATUTORY PRovISIONS ' DISPOSAL OP COAL. 

SEC. 272. DISPOSAL OF COAL. 

Where the disposal of coal is covered by section 681, no deduction 
shall be allowed for expenditures attributable to the making and ad- 
ministering of the contract under which such disposition occurs and 
to the preservation of the economic interest retained under such con- 
tract, except that if in any taxable year such expenditures plus the 
adjusted depletion basis of the coal disposed of in such taxable year 
exceed the amount realized under such contract, such excess, to the 
extent not availed of as a reduction of gain under section 1281, shall 
be a loss deductible under section 165(a). This section shall not apply 
to any taxable year during which there is no income under the contract. 

$ 1 272 — 1 EZPENDITUREs RELATING To DIsPosAL oP CQAL. — (a) 
Introduction. — Section 272 provides special treatment for certain ex- 
penditures paid or incurred by a taxpayer in connection with a con- 
tract (hereafter sometimes referred to as a "coal royalty contract") 
for the disposal of coal the gain or loss from which is treated under 
section 681(c) as a section 1281 gain or loss on the sale of coal. The 
expenditures covered by section 272 are those which are atttributable 
to the making and administering of such a contract or to the preserva- 
tion of the economic interest retained under the contract. For ex- 
amples of such expenditures, see paragraph (d) of this section. For 
a taxable vear in which gross royalty income is realized under the 
contract of disposal, such expenditures shall not be allowed as a 
deduction. Instead, they are to be added to the adjusted depletion 
basis of the coal disposed of in such taxable year in computing gain 
or loss under section. 681(c). However, where no gross royalty in- 
come is realized under the contract of disposal in a p~articular taxable 
year, such expenditures shall be treated without regard to section 272. 

(b) In genernl. — (1) IVhere the disposal of coal is covered by 
section 631(c), the provisions of section 272 and this section shall be 
applicable for a taxable year in which there is income under the 
contract of disposal, (For purposes of section 272 and this section, 
the term "income" means gross amounts received or accrued which 
are royalties or bonuses in connection with a, contract to which sec- 
tion 681(c) applies. ) All expenditures paid or incurred by the tax- 
payer during such taxable year which are attributable to the nraking 
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and administering of the contract disposing of the coal and all 
expenditures paid or incurred during such taxable year in order 
to preserve the owner's economic interest retained under the contract 
shall be disallowed as deductions in computing taxable income for 
such taxable year. The sum of such expenditures and the adjusted 
depletion basis of the coal disposed of in such taxable year slrall be 
used in determining the amount of gain or loss with respect to the 
disposal. See $ 1. 681 — 8. For special rule in case of loss, see par &- 

graph (c) of this section. Section 272 and this section are not appli- 
cable to capital expenditures «»d such expenditures are not taken into 
account in computing g;&in or loss under section 681(c) except to 
the extent they are properly part of' the depletable basis of such 
coal. 

(2) The expenditures covere&l under section 272 and this section 
are disallowed as a deduction only with respect to a taxable year in 
which income is realized under the coal royalty contract to which 
such expenditures are attributable. 'Where no income is realized 
under such contract in a taxable year, these expenditures shall be 
deducted as expense for the production of income, as a business ex- 
pense, or may be treated under section 266 (relating to taxes and 
carrying charges) if applicable. 

(8) The provisions of section 272 and this section apply to a tax- 
able year in which income from the disposal by the owner of coal 
held by him for more than six months is subject to the provisions of 
section 681(c) even though the actual mining of coal under the coal 
royalty contract does not take place during such year. AVhere the 
right under the contract to mine coal for which advance payment 
has been made expires, terminates, or is abandoned before such coal 
is mined, and $ 1. 681 — 8(c) requires the owner to recompute his tax 
with respect, to such payment the recomputation must be made with- 
out applying the provisions of section 272 and this section. 

(c) Losses. — If, in any taxable year, the expenditures referred to 
in section 272 an&1 this section. plus the adjusted depletion basis (as 
clefined in paragraph (b) (2) of $ 1. 681 — 8) of the coal disposed of 
cluring the taxable year exceed the amount realized under the con- 
tract which is subject to section 681(c) during the taxable year, such 
excess shall be considered under section 1281 as a loss from the sale 
of property used in tbe trade or business and, to the extent not 
availed of as a reduction of gain under that section, shall be a loss 
deductible under section 165(a) (relating to the deduction of losses 
generally) . 

(d) Examples of ezpenditure8. — (1) The expenclitures referred to 
in section 272 include, but are not limited to, the following items, if 
such items are attributable to the mal-ing or administering of the 
contract or preserving the economic interest therein: Ad valorem 
taxes imposed by State or local authorities, costs of fire protection, 
costs of insurance (other than liability insurance), costs incurred in 
administering the contract (including costs of bookkeeping and tech- 
nical supervision), interest on loans, expenses of flood control, legal 
and technical expenses, and expenses of measuring and checking quan- 
tities of coal disposed of under the contract. &&Vhether the interest 
on loans is attributable to the making or administering of the contract 
or preserving the economic interest therein will depend upon the use 
to which the borrowed monies are put. 
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(9) Any expenditure referred to in this section which is applicable 
to more than one coal royalty contract shall be reasonably apportioned 
to each such contract. Furthermore, if an expenditure applies only 
in part to the making or administering of the contract or the preser- 
vation of the economic interest, then only such part shall be treated 
uneler section 272. The apportionment of the expenditure shall be 
made on a reasonable basis. For example, where a taxpayer has 
other income (such as income from oil or gas royalties, rentals, right of way fees, interest, or dividends) as well as income under section 
681(c), and where the salaries of some of its employees or other ex- 
penses relate to both classes of income, such expenses shall be allocated 
reasonably between the income subject to section 681(c) and the other 
income. Where a taxpayer has more than one coal royalty contract, 
expenditures under this section relating to a contract from which no 
income has been received in the taxable year may not be allocated to 
income from another contract from which income has been received 
in the taxable year. 

(3) The taxpayer may have expenses which are not attributable 
even partly to making and administering a coal royalty contract or 
to the preservation of the economic interest retained under the con- 
tract and, accordingly, are not included in the expenditures described 
in section 979. These include such items as ad valorem taxes im- 
posed by State or local authorities on property not covered by the 
contract, salaries, wages, or other expenses entirely incident to the 
ownership and protection of such property and depreciation of im- 
provements thereon, fire insurance on such property, charitable con- 
tributions, and similar expenses unrelated to the making or to the 
administering of coal royalty contracts or preserving the taxpayer's 
economic interest retained therein. 

(e) Nonopplication of section. — For purposes of section 
543(a) (8) (8), in determining whether the deductions allo~able 
under section 169 constitute 15 percent or more of gross income, the 
provisions of section 979 shall have no application. 

SALES AND EXCHANGES 

1 631 STATUToRY PRovIsIoNs j GAIN oR Iaoss IN THE CAsE QF 
TIMBER OR COAL. 

SEC. 681. GALV OR LOSS IN THE CASE OF TIIIDKR OR COAL 
(a) ELEGTIoN To CoNsIDER CUTTING As SALE oR ExcrrANGE. — If the 

taxpayer so elects on his return for a taxable year, the cutting of tim- 
ber (for sale or for use in the taxpayer's trade or business) during 
such year by the taxpayer who owns, or has a contract right to cut, 
such timber (providing he has owned such timber or has held such 
contract right for a period of more than 6 months before the beginning 
of such year) shall be considered as a sale or exchange of such timber 
eut during such year. If such election has been made, gain or loss to 
the taxpayer shall be recognized in an amouut equal to the difLerence 
between the fair market value of such timber, and the adjusted basis 
for depletion of such timber in the hands of the taxpayer. Such fair 
market value shall be the fair market value as of the erst day of the 
taxable year in which such timber is cut, and shall thereafter be con- 
siderecl as the cost of such eut timber to the taxpayer for all purposes 
for which such cost is a necessary factor. If a taxpayer makes an 
election under this subsection, such election shall apply with respect 
to all timber which is owned by the taxpayer or which the taxpayer 
has a contract right to eut and slmll be binding on the taxpayer for 
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the taxable year for which the election is made and for all subsequent 
years, unless the Secretary or his d& legate, on showing of umlue hard- 
ship, peru&its the taxpayer to revoke his ele& (ion; such revocation, 
ho&vever, shall preclude any fu&ther ele&tions under this subsection 
except with the consent of the Secretary or his delegate. For purposes 
of this subsection aud subsection (b), the term "timber" includes ever- 
green trees which are more than 6 years old at the time severed from 
the roots and are sold for orna1nent:11 purposes. 

(b) DrsPosAr, oF TIMRRR WITII A ItRTAI&v&:n EcoNoMrc INTERRsT. — 
In the case of the disposal of timber held for more than 6 months be- 
fore such disposal, by the owner thereof under any form or type of 
coutract by virtue of vvhich such ovvner retains an eeonon&ie interest in 
such tin&ber, the difference between the amount realized from the dis- 
posal of such tin1ber and the adjusted depletion basis thereof, shall 
be considered as though it were a g;&in or loss, as the case may be, on 
the sale of such tin&ber. In determining the gross income, the ad- 
justed gross income, or the taxable ineon&e ot' the lessee, the deductions 
allowable with respect to rents and royalties shall be determined with- 
out regard to the provisions of this subsection. The date of disposal 
of such timber shall be deemed to be the date such timber is cut, but 
if payment is made to the owner under the contract before such timber 
is cut the owner may elect to treat the date of such payment as the 
date of disposal of such timber. Ieor purposes of this subsection, the 
term "owner" means any person vvh&& owns an interest in such timber, 
including a sublessor and a holder of a contract to cut timber. 

(c) DIsPosAL oF CoAL WITIi A RETAIRKD EcolvoMIC IlvTEREsT. — 
In the case of the disposal of coal (including lignite), held for more 
than 6 months before such disposal, by the owner thereof under any 
form of contract by virtue of which such ovvner retains an economic in- 
terest in such coal, the difference between the amount realized from 
the disposal of such coal and the adjusted depletion basis thereof 
plus the deductions disallowed for the taxable year under section 272 
shall be considered as though it were a gain or loss, as the ease may 
be, on the sale of such coal. Such owner shall not be entitled to the 
allowance for percentage depletion provided in section 613 with re- 
spect to such coal. This subsection shall not apply to income realized 
by any owner as a eo-adventurer, partner, or principal in the mining 
of such coal, and the word "owner" means any person who owns an 
economic interest in coal in place, including a sublessor. The date of 
disposal of such coal shall be deemed to be the date such coal is mined. 
In determining the gross income, the adjusted gross income, or the 
taxable income of the lessee, the deductions allowable with respect 
to rents and royalties shall be determined without regard to the pro- 
visions of this subsection. This subsection shall have no applica- 
tion, for purposes of applvin subchapter G, relating to corporations 
used to avoid income tax on shareholders (including the determina- 
tions of the amount of the deductions under section 535(b) (6) or 
section 545(b) (5) ). 

$ 1. 681 — 1 ELEcTICN To CONSIDER CIITTING As SALE oR ExcHANGE. — 
(a) Effect of election. — (1) Section 681(a) provides an election to 
certain taxpayers to treat the difference between the actual cost or other 
basis of certain timber cut during the taxable year and its fair market 
value as standing timber on the first day of such year as gain or loss 
from a sale or exchange under section 1281. Thereafter, any subse- 
quent gain or loss shall be determined in accordance with paragraph 
(e) of this section. 

(2) For the purposes of section 681(a) and this section, timber 
shall be considered cut at the time when in the ordinary course of busi- 
rress the quantity of timber felled is first definitely determined. 

(8) The election may be made with respect to any taxable year even 
though such election was not made with respect to a previous taxable 
year. If an election has been made under the provisions of section 
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681(a), or corresponding provisions of prior internal revenue laws, 
such election shall be binding upon the taxpayer not only for the tax- 
able year for which the election is made but also for all subsequent 
taxable years, unless the Commissioner on showing by the taxpayer 
of undue hardship permits the txapayer to revoke his election for such 
subsequent taxable years. If the taxpayer has revoked a previous 
election, such revocation shall preclude any further elections unless 
the taxpayer obtains the consent of the Commissioner. 

(4) Such election shall apply with respect to all timber which the 
taxpayer has owned, or has had a contract right to cut, for a period 
of more than six months prior to the beginning of the taxable year in 
which such timber is cut for sale or for use m the taxpayer's trade 
or business, irrespective of whether such timber or contract right was 
acquired before or after the election. (For purposes of the preceding 
sentence, the rules with respect to the holding period of property 
contained in section 1228 shall be applicable. ) However, timber 
which is not cut for sale or for use in the taxpayer's trade or business 
(for example, firewood cut for the taxpayer's own household. consump- 
tion) shall not be considered to have been sold. or exchanged upon the 
cutting thereof. 

(b) Who may m, ale election. — (1) A taxpayer who has owned, or 
has held a contract right to cut, timber for a period of more than six 
months before the beginning of the taxable year may elect under sec- 
tion 631(a) to consider the cutting of such timber duririg such year for 
sale or for use in the taxpayer's trade or business as a sale or exchange 
of the timber so cut. In order to have a "contract right to cut timber" 
within the meaning of section 681(a) and this section, a taxpayer must 
have a right to sell the timber cut under the contract on his own ac- 
count or to use such cut timber in his trade or business. 

(9) For purposes of section 681(a) and. this section, the term 
"timber" includes evergreen trees which are more than six years old 
at the time severed from their roots and are sold for ornamental pur- 
poses, such as Christmas decorations. Section 681(a) is not applicable 
to evergreen trees which are sold in a live state, whether or not for 
ornamental purposes. Tops and other parts of standing timber are 
not considered as evergreen trees within the meaning of section 
681(a). The term "evergreen trees" is used in its commonly accepted 
sense and includes pine, spruce, fir, hemlock, cedar, and other conif- 
erous trees. 

(c) 2lfanner of maLing election. — The election under section 631(a) 
must be made by the taxpayer in his income tax return for the taxable 
year for which the election. is applicable, and such election cannot be 
made in an amended return for such year. The election in the return 
shall take the form of a, computation under the provisions of section 
681(a) and section 1281. 

(d) Computation of gain or Zo88 under the eZection. — (1) If the 
cutting of timber is considered as a sale or exchange pursuant to an 
election made under section 631(a), gain or loss shall be recognized 
to the taxpayer in an amount equal to the difFerence between the 
adjusted basis for depletion in the hands of the taxpayer of the timber 
which has been cut during the taxable year and the fair market value 
of such timber as of the first, day of the taxable year in which such 
timber is cut. The adjusted basis for depletion of the cut timber shall 
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be based upon the number of units of timber cut during the taxable 
year which are considered to be sold or exchanged and upon the de- 
pletion unit of the timber in the timber account or accounts pertaining 
to the timber cut, and shall be computed in the same manner as is 
provided in section 611 and the regulations thereunder with respect 
to the computation of the allow;ince for depletion. 

(9) The fair market value of the timber as of. the first day of the 
taxable year in which such timber is cut shall be 5letermined, subject 
to approval or revision by the district director upon examination of 
the taxpayer's return, by the taxpayer in the light of the most reliable 
and accurate information available with reference to the condition of 
the property as it existed at that date, regardless of all subsequent 
changes, such as changes in surrounding circumstances, methods of 
exploitation, degree of utilization, etc. The value sought will be the 
selling price, assuming a transfer between a v illing seller and a will- 
ing buyer as of that particular clay. Due consideration will be given 
to the factors and the principles involved in the determination of the 
fair market value of timber as described in the regulations under 
section 611. 

(3) The fair market value as of the beginning of the taxable year 
of the standing timber cut during the yea, r shall be considered to be 
the cost of such timber, in lieu of the actual cost or other basis of 
such timber, for . ", 11 purposes for which such cost is a necessary fac- 
tor. See paragraph (e) of this section. 

(4) For any taxable year for which the cutting of timber is con- 
sidered. to be a sale or exchange ot such timber under section 681(a), 
the timber so cut shall be considered as property used in the trade or 
business for the purposes of section 1981, along with other property 
of the taxpayer used in the trade or business as defined in section 
1931(b), regardless of whether such timber is property of a kind 
which would properly be includible in the inventory of the taxpayer 
if on hand at the close of the taxable year or property held by the 
taxpayer primarily for sale to customers in the ordinary course of his 
trade or business. Whether the gain or loss considered to have re- 
sulted from the cutting of the timber will be considered to be gain or 
loss resulting from the sale or exchange of capital assets held for 
more than six months depends upon the application of section 1231 
to the taxpayer for the taxable year. See section 1281 and the regu- 
lations thereunder. 

(e) Computation of 8ubsecyueut gain or lo88. — (1) In case the prod- 
ucts of the timber are solcl after cutting, either in the form of logs or 
lumber or in the form of manufactured products, the income from 
such actual sales shall be considered ordinary income. When the 
election under section 681(a) is in e8ect, the cost of standing timber 
cut during the taxable year is determined as if the taxpayer had pur- 
chased such timber on the first day of the taxable year. Thus, in de- 
terminin« the cost of the products so sold, the cost of the timber shall 
be the fair market value on the first day of the taxable year in which 
the standing timber was cut, in lieu of the actual cost or other basis 
of. such timber. 

(9) This is also the rule in case the products of the timber cut dur- 
ing one taxable year, with respect to which an election has been made 

475254' — 58 12 
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under section 6~1(a), are sold during a subsequent taxable year, 
iihether or not the election provided in section 681(a) is applicable 
with respect to such subsequent ye Ip. If the products of the timber 
cut during a taxable year with respect to which an election under 
section 631(a) was made were not sold during such year and are in- 
cluded in inventoi y at the close of such year, the fair market value as 
of the beginning of' the year of the timber cut during the year shall 
be used. in lieu of the actual cost of such timber in computing the 
closing inventory for such year and the opening inventory for the 
succeeding year. With respect to the costs applicable in the deter- 
mination of the amount of such inventories, there shall be included 
the fair market value of the timber cut, the costs of cutting, logging, 
and all other expenses incident to the cost of converting the stancling 
timber into the products in inventory. See section 471 and the regu- 
lations thereunder. The fact that the fair market value as of the 
first day of the taxable year in which the timber is cut is deemed to be 
the cost of such timber shall not preclude the taxpayer from comput- 
ing its inventories upon the basis of cost or market, whichever is 
lower, if such is the method used by the taxpayer. Nor shall it pre- 
clude the taxpayer from computing its inventories under the last-in- 
first-out inventory method provided by section 472 if such section is 
applicable to, and has been elected by, the taxpayer. 

$ 1. 68 1 — 2 GAIN oR Loss UPQN THE DIsPosAL oI' TI3IBER UNDER 
CIITTINo CoNTR&OI. — (a) In general. — (1) If an owner disposes of 
timber held for more than six months before such disposal, under any 
form or type of contract whereby he retains an economic interest in 
such timber, the disposal shall be considered to be a sale of such tim- 
ber. The difference between the amounts realized from disposal of 
such timber in any taxable year and the adjusted basis for depletion 
thereof shall be considered to be a gain or loss upon the sale of such 
timber for such year. Such adjusted basis shall be computed in the 
same manner as provided in section 611 and the regulations there- 
under with respect to the allowance for depletion. See paragraph 
(e) (2) of this section for definition of "owner". For the purpose of 
determining whether or not the timber disposed of was held for 
more than six months before such disposal, the rules with respect to 
the holding period of property contained in section 1223 shall be 
applicable. 

(2) In the case of such a disposal, the provisions of section 1281 
apply and such timber shall be considered to be property used in the 
trade or business for the taxable year in which it is considered to have 
been sold, along with other property of the taxpayer used in the trade 
or busine~ss as defined in section 1281(b), regardless of whether such 
timber is property held by the taxpayer primarily for sale to cus- 
tomers in the ordinary course of his trade or business. Whether gain 
or loss resulting from the disposition of the timber which is consid- 
ered to have been sold will be deemed to be gain or loss resulting from 
a sale of a capital asset held for more than six months will depend 
upon the application of section 1281 to the taxpayer for the taxable 
year. 

(b) Dete~nw'nation of date of dispo8aL — (1) For purposes of sec- 
tion 6!31(b) and this section, the date of disposal of timber shall be 
deemed to be the date such timber is cut. XIowever, if payment is 
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acle to the owner under the contract for timber before such timber 
is cut the owner may elect to treat the date of paymeiit as the date of 
disposal of sucli timber. Such election shall be effective only for pur- 
poses of determining the holding periocl of such timber. Neither 
section 6'31(b) nor the election thereuncler has any effect on the tiine 
of reporting gain or loss. See subchapter F of cliapter 1 of the In- 
ternal Reveniie Code of 1M4 and the regulations thereunder. See 
paragraph (c) (2) of this section for the eQ'ect of exeicising the elec- 
tion with respect to the payment for timber held for six months or 
less. See paragraph (d) of this section for the treatment of pay- 
ments received in advance of cuttin& . 

(2) For purposes of section 681 wb) and this section, the "date such 
timber is cut" means the elate when in the orclinary course of business 
the quantity of timber felled is first definitely cletermined. 

(c) cVanner and effect of election to treat date of payment as the date 
of disposal. — (1) The election to treat the date of payment as the date 
of disposal of timber shall be evidenced by a statement attached to the 
taxpayer's income tax return filed on or before the due date (includ- 
ing extensions thereof) for the taxable year in which the payment is 
received. The statement shall specify the advance payments which 
are subject to the election and shall identify the contract under which 
the payments are made. Ho~ever, in no case shall the time for mak- 
ing the election under section 6, '31(b) expire before the close of the 
90th day after the regulations adopted under section 681 are pub- 
lished in the Federal Register. 

(9) Where the election to treat the date of payment as the date of 
disposal is macle with respect to a payment made in advance of 
cutting, and such payment is made six months or less from the elate 
the timber disposed of was acquired, section 681(b) shall not apply to 
such pavment, irrespective of the elate such timber is cut, since the 
timber was not held for more than six months prior to disposal. 

(cl) Payments received i+, advance of cutting. — (1) Where the con- 
ditions of paragraph (a) of this section are met, amounts received or 
accrued prior to cutting (such as advance royalty payments or mini- 
mum royalty payments) shall be treated under section 681 (b) as 
realized from the sale of timber if the contract of disposal provides 
that such amounts are to be applied as payment for timber subse- 
quently cut. Such amounts will be so treated irrespective of whetlier 
or not an election has been made under paragraph (c) of this section 
to treat the date of payment as the elate of. disposal. For example, if 
no election has been macle uncler paragraph (c), amounts receivecl or 
accrued prior to cutting will be treated as realizecl from the sale of 
timber, provided the timber paid for is cut more thai six months 
months after the date of acquisition of such timber. 

(9) However, if the right to cut timber under the contract expires, 
terminates, or is abandoned before the timber which has been paid 
for is cut, the taxpayer shall treat payments attributable to the uncut 
timber as ordinary income and not as received from the sale of timber 
under section 681(b). Accordingly, the taxpayer shall recompute 
his tax liability for the taxable year in which such payments were 
received or accruecl. The rccomputation shall be made in the form 
of an amended return where necessary. 
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Bonus 
X Basis of Timber= Basis attributable to Bonus+ amount of bonus expected royalties 

X $90, 000 =$4, 500 $5, 000 
I 

(iii) To the extent attributable to timber not held for more than six 
months, such bonuses shall be treated as ordinary income subject to 
depletion. In order to determine the amount of the bonus allocable 
to timber not held for more than six months, the bonus shall be appor- 
tioned ratably over the estimated number of units of timber covered 
by the contract of disposal. This subdivision may be illustrated as 
follows: 

Example. Assume under the facts stated in the example in subdi- 
vision (ii) of this subparagraph that B cuts 10, 000 units of timber 
that have been held by A for six months or less. The amount of the 
bonus (as well as the royalties) attributable to these units must be re- 
ported as ordinary income subject to depletion. The amount of the 
bonus attributable to these units is determined by the following 
formula: 

Number of units cut 
held for six months 

or less Amount of bonus treated 
XAmount of= as ordinary income Total units covered bonus subject to depletion 

by the contract 

X $5, 000 =$1, 000 
10, 000 
50, 000 

The amount of the depletion attributable to the portion of the bonus 
received for timber held for six months or less is determined by the 
following formula: 

Amount of bonus attributable 
to timber held for si 

months or less 
Total bonus 

X 
Adjusted basis for= Depletion allowance on 

X depletion of bonus timber held for six 
months or less 

$1, 000 
X$4, 500 = $900 

I 

(8) (i) Bonuses received or accrued by an owner in connection with 
the grant of a contract of disposal shall be treated under section 
681(b) as amounts realized from the sale of timber to the extent 
attributable to timber held for more than six months. 

(ii) The adjusted depletion basis attributable to the bonus shall be 
determined under the provisions of section 612 and the regulations 
thereunder. 

L& +ample. Taxpayer A has held timber having a depletion basis of 
$90, 000 for two months when he enters into a contract of disposal with 
B. B pays A. a bonus of $5, 000 upon the execution of the contract 
and agrees to pay X dollars per unit of timber to A as the timber is 
cut. A. does not exercise the election to treat the date of payment as 
the date of disposal. It is estimated that there are 50, 000 units of 
timber subject to the contract and that the total estimated royalties to 
be paid to A. will be $05, 000. A must report the bonus in the taxable 
year it is received or accrued by him. The portion of the basis of the 
timber attributable to the bonus is determined by the following 
formula: 
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The amount of. the bonus attributable to timber held for more than six 
months, and which is treated under section 681(b) as realized from 
the sale of timber would be $4, 000. The gain on such amount is $400 
($4) 000 — $3, 600), 

(iv) If the right to cut timber under the contract of disposal 
expires, terminates, or is abandoned before any timber is cut, the 
taxpayer shall treat the bonus received under such contract as ordi- 
nary income, not subject to depletion. Accordingly, the taxpayer 
shall recompute his tax liability for the taxable year in which such 
bonus was received. The recomputation shall be made in the form 
of an amended return where necessary. 

(e) Other rule8 for application oj 8ection. — (1) Amounts paid by 
the lessee for timber or the acquIsition of. timber cutting rights, 
whether designated as such or as a rental, royalty, or bonus, shall be 
treated as the cost of timber and constitute part of the lessee's de- 
pletable basis of the timber, irrespective of the treatment, accorded 
such payments in the hands of the lessor. 

(2) The provisions of section 681(b) apply only to an owner of 
timber. An owner of timber Ineans any person who owns an interest 
in timber, including a sublessor and a holder of a contract to cut 
timber. Such owner of timber must have a right to cut timber for 
sale on his own account or for use in his trade or business in order 
to own an interest in timber within the meaning of section 631(b). 

(8) For purposes of section 681(b) and this section, the term 
"timber" includes evergreen trees which are more than 6 years old 
at the time severed from their roots and are sold for ornamental 
purposes such as Christmas decorations. Tops and other parts of 
standing timber are not considered as evergreen trees within the 
meaning of section 681(b). The term "evergreen trees" is used in its 
commonly accepted sense and includes pine, spruce, fir, hemlock, 
cedar, and other coniferous trees. 

$ 1. 681 — 3 GAIN oR Loss UPoN THE DIsPosAL oF CQAL WITH A HE- 
TAINEO EOONomIo INTEREsT. — (a) In generaL — (1) The provisions of 
section 631(c) apply to an owner who disposes of coal (including lig- 
nite) held for more than 6 months before such disposal under any form 
or type of contract whereby he retains an economic interest in such 
coal. The difference between the amount realized from disposal of 
such coal in any taxable year, and the adjusted depletion basis thereof 
plus the deductions disallowed for the taxable year uncler section 272, 
shall be gain or loss upon the sale of such coal. See paragraph (b) (4) 
of this section for definition of owner". 

(2) In the case of such a disposal, the provisions of section 1281 
apply and such coal shall be considered to be property used in the 
trade or business for the taxable year in which it is considered to have 
been sold, along with other property of the taxpayer used in the trade 
or business as-defined in section 1281(b), regardless of whether such 
coal is property helcl by the taxpayer primarily for sale to customers 
in the ordinary course of his trade or business. Whether gain or loss 
resulting from the disposition of the coal which is considered to have 
been sold will be deemed to be gain or less resulting from a sale of a 

capital asset held. for more than six months will depend upon the 
application of section 1281 to the taxpayer for the taxable year. 
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(b) Rules for happ/ication of section. — (1) For purposes of section 
681(c) and this section, the date of disposal of such coal shall be 
deemed to be the date the coal is mined. If the coal has been held 
for more than 6 months on the date it is mined, it is immaterial that 
it had not been held for more than 6 months on the date of the con- 
tract. There shall be no allowance for percentage depletion pro- 
videck in section 613 with respect to amounts which are considered to 
be realized from the sale of coal under section 681(c). 

(2) The term "adjusted depletion basis" as used in section 681(c) 
and in this section means the basis for allowance of cost depletion 
provided in section 612 and the regulations thereunder. Such "ad- 
justed depletion basis" shall include. exploration or development ex- 
penditures treated as deferred expenses under section 615(b) or 616 
(b), or corresponding provisions of prior income tax laws, and be 
reduced by adjustments under section 1016(a) (9) and (10), or cor- 
responding provisions of prior income tax laws, relating to deductions 
of deferred expenses for exploration or development expenditures 
in the taxable year or any prior taxable years. The depletion unit 
of the coal disposed of shall be determined under the rules provided 
in the regulations under section 611 relating to cost depletion. 

(8) (i) In determining the gross income, the adjusted gross income, 
or the taxable income of the lessee, the deductions allo~able with re- 
spect to rents and royalties (except rents and royalties paid by a 
lessee with respect to coal disposed of by the lessee as an "owner" 
under section 681 (c) ) shall be determined without regard to the pro- 
visions of section 681(c). Thus, the amounts of rents and royalties 
paid or incurred by a lessee with respect to coal shall be excluded from 
the lessee's gross income from the property for the purpose of deter- 
mining his percentage depletion without regard to the treatment of 
such rents or royalties in the hands of the recipient under this section. 
See section 618 and the regulations thereunder. 

(ii) However, a lessee who is also a sublessor may dispose of coal 
as an "owner" under section 681(c). Rents and royalties paid with 
respect to coal disposed of by such a lessee under section 681(c) shall 
increase the adjusted depletion basis of the coal and are not otherwise 
deductible. For example, B is a sublessor of a coal lease; A is the 
lessor; and C is the sublessee. B pays A a royalty of 50 cents per 
ton. C pays B a royalty of 60 cents per ton. The amount realized 
by B under section 681(c) is 60 cents per ton and will be reduced 
by the adjusted depletion basis of 50 cents per ton, leaving a gain 
of 10 cents per ton taxable under section 681(c). 

(4) (i) The provisions of this section apply only to an owner who 
has disposed of coal and retained an economic interest. For the pur- 
poses of section 681 (c) and this section, the word "owner" means any 
person who owns an economic interest in coal in place, including a 
sublessor thereof. A person who merely acquires an economic interest 
and has not disposed of coal under a contract retaining an economic 
interest does not qualify under section 681(c). A successor to the 
interest of a person who has disposed of coal under a contract by 
virtue of which he retained an economic interest in such coal is also 
entitled to the benefits of this section. Such sections shall not apply 
with respect to any income realized by any owner as co-adventurer, 
partner, or principal in the mining of such coal. 
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ii) The provisions of this subparagraph may be illustrated by the 
fol owing examples: 

Encamp/e (7). A. owns a tract of coal lancl in fee. A leases to B the 
right to mine all the coal in such tract in return for a royalty of 80 cents 
per ton. B subleases his right to mine coal in such tract to C, who 
agrees to pay A. 80 cents per ton and to pay to B an additional royalty of 
10 cents per ton. Section 681(c) applies to thc royalties of both A and 
B, if the other requisites of such section have been met. 

Example (9), Assume the same facts as in example (1) except that 
A dies leaving his royalty interest to D. D has an economic interest in 
the coal inn place and qualifies for section 681(c) treatment with re- 
spect to his share of the royalties since he is a successor in title to A. 

Example (8). Assume the same facts as in example (1) except that 
E agrees to pay a sum of money to C in return for 10 cents per ton on 
the coal mined by C. E has an economic interest since he must look 
solely to the extraction of the coal for the return of his investment. 
However, E has not made a, disposal of coal under a contract wherein 
he retains an economic interest, and, therefore, does not qualify under 
section 681(c). E is entitled to depletion on his royalties. 

(c) Paymente receivedin advance of mining. — (1) Where the condi- 
tions of paragraph (a) of this section are met, amounts received or 
accrued prior to mining shall be treated under section 681(c) as re- 
ceived from the sale of coal if the contract of disposal provides that 
such amounts are to be applied as payment for coal subsequently 
mined. For example, advance royalty payments or minimum royalty 
payments received by an owner of coal qualify under such section 
where the contract of disposal grants the lessee the right to apply such 
royalties in payment of coal mined at a later time. Thus, if A. acquires 
coal rights on January 1, and on January 80 enters into a contract of 
disposal providing that mining shall begin July 2, and mining actually 
begins no earlier, any advance payments which A. receives qualify un- 
der section 681(c) . 

(0) However, if the right to mine coal under the contract expires, 
terminates, or is abandoned before the coal which has been paid for 
is mined, the taxpayer shall treat payments attributable to the un- 
mined coal as ordinary income and not as received from the sale of 
coal under section 681(c). Accorclingly, the taxpayer shall recom- 
pute his tax liability for the taxable year in which such payments 
were received. The recomputation shall be made in the form of an 
amended return where necessary. 

(8) Bonuses received or accrued by an owner in connection with 
the grant of a contract of disposal shall be treated under section 
681(c) as received from the sale of coal to the extent attributable 
to coal held for more than six months. The rules contained in 
$ 1. 681 — 9(d) relating to bonuses in the case of contracts for the dis- 
posal of timber shall be equally applicable in the case of bonuses 
received for the grant, of a contract of disposal of coal under this 
section. 

(d) Nonapp/ieatian of section. — Section 681(c) slrall not afFect the 
application of the provisions of subchapter 0 of chapter 1 of the 
Internal Revenue Code of 1054, relating to corporations used to 
avoid income tax on shareholder~s. For example, in applying the 
provisions of section oN(a) (8) (A), the amounts received from a 
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disposal of coal subject to section 631(c) shall be considered as 
mineral royalties. For purposes of determining whether certain de- 
ductions of the taxpayer constitute 15 percent or more of gross income 
under section 543(a) (8) (8), the deductions disallowed under section 
2 7 2 shall be considered as allowable. 

$ 1. 632 STATUTDRv PRovisloNS; SALE oF OIL oR GAs PRoPERTIEs. 

SEC. 082. SALE OF OIL OR GAS pROPERTIES. 
ln the case of a bona Qde sale of any oil or gas propertv, or any 

interest therein, where the principal value of the property has been 
demonstrated by prospecting or exploration or discovery work done 
by the taxpayer, the portion of the surtax imposed by section 1 
attributable to such sale shall not exceed 80 percent of the selling 
price of such property or interest. 

$ 1. 632 — 1 SURTAx oN SALE oF OIL oR GAs PRoPERTIEs. — (a) If the 
taxpayer, by prospecting and locating claims or by exploring or dis- 
covering undeveloped claims, has demonstrated the principal value of 
oil or gas property, which prior to his efforts had a relatively minor 
value, the portion of the surtax imposed by section 1 (see section 1(c) ) 
attributable to a sale of such property, or of any interest of the tax- 
payer therein, shall not exceed 30 percent of the selling price of such 
property or such interest. Shares of stock in a corporation owning 
oil or gas property do not constitute an interest in such property. To 
determine the application of section 632 to a particular case, the tax- 
payer should first compute the surtax imposed by section 1 upon his 
entire taxable income, including the taxable income from any sale of 
such property or interest therein, without regard to section 632. The 
proportion of the surtax, so computed, indicated by the ratio which 
the taxpayer's taxable income from the sale of the property or interest 
therein, computed as prescribed in this section, bears to his total tax- 
able inc~ome is the portion of the surtax attributable to such sale and, 
if it exceeds 30 percent of the selling price of such property or interest, , 
such portion of the surtax shall be reduced to that amount. 

(b) In determining the portion of the taxable income attributable 
to the sale of such oil or gas property or interest therein, the taxpayer 
shall allocate to the gross income derived from such sale, and to the 
gross income derived from all other sources, the expenses, losses, and 
other deductions properly appertaining thereto and shall apply any 
geiieral expenses, losses, and deductioIIS (which cannot properly be 
otherwise allocated) ratably to the gross income from all sources. Tile 
gross income derived from the sale of such oil or gas property or 
interest therein, less the deductions properly appertaining thereto and 
less its proportion of any general deductions, shall be the taxable 
income attributable to such sale. The taxpayer shall submit with his 
return a statement fully explaining the manner in which such ex- 
penses, losses, and deductions are allocated or apportioned. 

0 GoRDoN DELE, 
Acting Conivniesioner o f Internal Revenue. 

Approved December 16, 1957. 
FRED C. SCRIBNER~ e7R. 

~ 

Acting 8ecr etary of the Treasury. 
(Filed by the Division of the Federal Register on Dec. 20, 1957 at 8; 48 a. m. , and 
published in the issue of the Federal Register for Dec. 21, 1957, 22 F. R. 10450. ) 
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SUBCHAPTER C. — CORPORATE DISTRIBUTIONS AND ADJUSTMENTS 

PART I. — DISTRIBUTIONS BY CORPORATIONS 

Subpart A. — ERects on Recipients 

SECTION 301. — DISTRIBUTIONS OF PROPERTY 

26 CFR 1. 301 — 1: Rules applicable with Rev. Rul. 58 — 1 
respect to distributions of money and other 
property. 

(Also Section 316; 1. 316 — 1. ) 
Where a corporation is formed to own and operate an apartment 

project for profit and its stockholders are allowed by the corporation 
to rent an apartment in the project at a lower rental than is charged 
the general public, the excess of the fair rental value of the apartment 
over the amount of rent paid by each stockholder as a tenant is treated, 
for Federal income tax purposes, as a distribution by the corporation 
under the provisions of section 301 of the Internal Revenue Code of 
1954. The amount of such excess is includible in the gross income 
of each stockholder to the extent that it constitutes a dividend. The 
amount of the excess which constitutes a dividend is that part of such 
excess which is considered to have been derived from the corporation's 
earnings and profits to the extent provided by section 316 of the Code. 

SECTION 302. — DISTRIBUTIONS IN REDEMPTION OF 
STOCK 

26 CFR 1. 302 — 3: Substantially disproportionate 
redemption. 

Treatment of an amount received by an estate in redemption of stock 
of a corporation. See Rev. Rul. 58 — 111, below. 

Subpart C. — Deanitions; Constructive Ownership of Stock 

SECTION 316. — DIVIDEND DEFINED 

26 CFR 1. 316 — 1: Dividends. 

Excess of fair rental value of apartment occupied by a shareholder 
in the corporate owner over the amount of rent paid. See Rev. Rul. 
58 — 1, above. 

SECTION 318. — CONSTRUCTIVE OWNERSHIP OF STOCK 

26 CFR 1. 318 — 3: Estates, trusts, and options. Rev. Rul. 58 — 111 
(Also Section 302, 1. 302 — 3. ) 

In the event of a redemption of stock of a corporation where sec- 
tion 318(a) of the Internal Revenue Code of lso4 is applied to deter- 
mine the constructive owuership of stock for the purposes of section 
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802 of the Code, the beneficiaries' proportionate interests in the stock 
osvned by an estate should be determined as of the date of the 
redemption. 

Advice has been requested whether, for the purposes of section 
818(a) of the Internal Revenue Code of 1%4, in determining the ap- 
plicability of section 802(b) (2) of the Code in any specific redemp- 
tion of stock, the proportionate interest of a beneficiary of an estate 
is to remain fixed in accordance with the terms of the will, or whether 
such interest is to be adjusted with each partial distribution of the 
property of the estate so as to refiect the benefiiciary's interest in the 
remaining assets at a given date. 

Section 818(a) (2) of the Code states simply' that stock owned by 
an estate shall be considered as owned proportionally by its benefi- 
ciaries. Section 1. 818 — 8 (a) of the Income Tax Regulations states that 
a person will no longer be considered a beneficiary of an estate when 
all the property to which he is entitled has been received by him. Pre- 
sumably, the other remaining beneficiaries, in such a case, are con- 
sidered to own any stock owned by an estate in proportion to their in- 
terest in the remaining assets of the estate. The regulations do not 
discuss the possible effect of partial distributions to a beneficiary by 
an estate. 

In determining the applicability of the provisions of section 802 
of the Code in any specific redemption of stock, it is necessary first 
to determine the actual ownership of the stock at the time of the 
redemption. This includes taking into account any distributions 
of stock made by the executors of an estate to the beneficiaries of 
that estate. This fact, coupled with the recognition in the regulations 
of the principle that a person can cease to be a beneficiary even 
though the estate still continues to exist, indicates that a benefiiciary's 
proportionate interest, for the purpose of sections 818 and 802 of the 
Code, is to be measured by his proportionate share of an estate's 
remaining assets at the date of the redemption. This rule may cause 
a continual fiuctuation of proportionate interests in an estate where 
non-pro rata distributions are made by the executor. However, not to 
recognize these changes in proportionate interests of beneficiaries may 
result in highly unrealistic situations. 

Accordingly, the Internal Revenue Service holds that in all cases the 
date of redemption is the date to be used in determining the benefici- 
aries' proportionate interests in an estate when section 818(a) of the 
Code is applied to determine the ownership of stock for the purpose of 
section 802(b) (2) of the Code. 

PART II. — CORPORATE LIQUIDATIONS 

Subpart A. — Effects on Recipients 

SECTION 888. — EI ECTION AS TO RECOGNITION OF GAIN 
IN CERTAIN I IQUIDATIONS 

26 CFR 1. 888 — 4: Treatment of gain. Rev. Rul. 58 — 02 

Stock and. securities, acfiuired by a domestic corporation upon its 
organization in July 1955 in a transaction to which section 851 of 
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the Internal Revenue Code of 1054 applies, and having a holding 
Period (determined umier section 1228(2) of the Code) commencing 
Prior to December 81, 1058, are, nevertheless, upon their rlistribu- 
tion in the liquidation of the corporation in 1056, considered to be 
stock and securities "acquired by the corporation after December 81, 
1058, " for purposes of section 888(e) (2) of thc Code. 

Advice has been requested whether certain stock and securities 
distributed in complete liquidation of a corporation in 1956 should 
be considered "stock or securities acquired by the corporation after 
December 81, 1958, ' within the meaning of section 888 (e) (2) of the 
Internal Revenue Code of 1954. 

The stock and securities in question harl been acquired by the 
corporation upon its organization in July 1955 from its sole share- 
holder in a transaction to which section 851 of the Code applies. The 
basis of the stocl- and securities in the hands of the shareholder 
(450m dollars) became their basis to the corporation under the pro- 
visions of section 862(a) (1) of. the Code. The corporation's hold- 
ing period for the stock and securities, determined under section 
1Z28(2) of the Code, included the period commencing prior to De- 
cember 81, 1958, during which the shareholder had held such stock 
and securities before their transfer to the corporation. 

In 1956, the corporation adopted a plan of liquidation and distrib- 
uted all of its property (including the stock and securities) to its sole 
shareholder within one calendar month in complete redemption of 
its outstanding capital stock. The shareholder macle and filed a 
timely election to have the gain on the liquidation recognized in ac- 
cordance with the provisions of section 888(e) of the Code. At the 
time of the liquidation, the stock and securities had a fair market 
value of 1, 200m dollars. 

Section 888 of the Code provides, in efFect, that, under certain con- 
ditions, if the shareholders of a, corporation so elect, gain is not recog- 
nized to them on the distribution of the corporation's property in 
kind on a liquidation. The shareholders arc, ho~ever, taxed as though 
they had received a, cash dividend equal to the earnings and profits 
of the corporation and, in addition, gain is recognized to the extent 
that cash, and stock or securities acquired after December 81, 1958 
("cut-o(F" date), exceed the earnings and profits of the corporation. 

The question presented in the instant case is whether the stock and 
securities distributed in liquidation, though not acquired by the cor- 
poration until July 1955 upon its incorporation, can be regarded as 
having been acquired by the corporation prior to 1954, in view of the 
fact that the corporation's sole shareholder had owned them prior to 
that time and had transferred them to the corporation in a nontaxable 
transaction, with his basis and holding period going over to the 
corporation. 

The predecessor statutes to section 888 of the Code were temporary 
relief statutes enacted from year to year and made efFective for short 
periods of time. See section 112(b) (7) of the Revenue Act of 1988, 
52 Stat. 447 at 485; section 120 (a, ) of the Revenue Act of 1948, 5H Stat. 
21 at 40, 26 U. S. C. 112(b) (adding section 112(b) (7) to the Internal 
Revenue Code of 1MB); section 206(a, ) of the Revenue Act of 1950, 
64 Stat. 906 at Ml, 26 U. S. C. 112(b); section 816(a) of the Revenue 
Act of 1951, 65 Stat. 452 at 498, 26 U. S. C. 112(b); anti section 101 
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of the Technical Changes Act of 1953, 67 Stat. 615, 26 U. S. C. 112, 
C. B. 1053 — 2, 485 (amending the 1939 Code). Each of the five pred- 
ecessor statutes included a cut-o8 date in advance of, or at the time 
of, its e8ective date so that cash on hand at the time the statute was 
enacted could not be used to purchase stock and securities and thus 
avoid part of the tax resulting from a liquidation. All of. such pred- 
ecessor statutes appear to have been drawn for the benefit of corpora- 
tions already in existence when they were enacted and were intended 
to facilitate the liquidation of established personal holding companies. 

Section 888 is made a permanent, part of the Internal Revenue Code 
of 1954 and specifies that the cut-o8 date shall be the last day of 1958 
(a date before the 1954 Code became efFective). It seems clear that 
under the statute any stock or securities purchased by a corporation 
after that date will be treated the same as cash. 

The statute is not on its face restricted to purchases, but refers only 
to stock or securities "acquired. " The Internal Revenue Service has 
held that, for purposes of section 838(e) (2) of the Code, the acquisi- 
tion date of stock received in a nontaxable exchange pursuant to a 
plan of. reorganization is not the date of the exchange, but is the 
date on which the stock surrendered in the exchange was acquired. 
See Rev. Rul. 56 — 171, C. B. 1956 — 1, 179. Likewise, for purposes of 
section 3, '33(e) (2), the acquisition date of stock received in a distribu- 
tion to which section 305 (a) of the Code applies is the date on which 
was acquired the stock with respect to which the dividend stock was 
received. The receipt of new shares in such a nontaxable exchange 
or distribution is not regarded as an "acquisition" within the mean- 
ing of the statute, since such transactions are merely changes in the 
nature or form of stock already owned by the liquidating corporation. 

However, the instant case involved the acquisition by a corporation 
of stock and securities in a section 851 exchange which took place after 
the cut-o8 date. The sole question presented, therefore, is whether 
such an acquisition is within the terms of the statute. 

Congress provided that stock or securities acquired during the e8ec- 
tive periods of the earlier statutes were to be treated like cash and 
it has now provided that stock or securities acquired while the 1954 
Code is in efFect are always to be treated like cash, since the new. 
relief statute is always efFective. Reading the word "acquired" with- 
out qualification, the statute thus states that stock or securities dis- 
tributed in a section 333 liquidation are always equivalent to cash 
unless such stock or securities were owned by an existing corporation 
on December 31, 19M (or were received, with respect to stock or secur- 
ities owned on that date, in a nontaxable exchange pursuant to a plan 
of reorganization or as a nontaxable stock dividend). Consequently, 
if stock or securities are now transferred to a newly formed corpora- 
tion in exchange for stock, the ultimate result on a liquidation will 
be that gain resulting from an appreciation in the value of such 
stock or securities will not bc exempt from tax under section 888 of 
the Code. In e8ect, therefore, such stock or securities will be treated 
as if they had been purchased by the corporation with contributed 
cash, and the fact that the holding period f' or the stock or securities, 
determined under section 1228(2) of the Code, commenced prior to 
December 81, 1958, is immaterial. 
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In view of the foregoing, it is held that the stock and securities 
acquired by the corporation upon its incorporation in July 1955 were 
acquired by it atter December 81, 1953, within the meaning and for 
the purposes of section 838 (e) (o) of the Code. 

SECTION 834. — BASIS OI&' PROPS:RTY RECEIVED 
IN I&IQUIDATIONS 

M CFR 1. 384-1: Basis of property received 
in liquidations. 

Rev. Rul. 58 — 79 

Corporation D had outstanding one class of common stock, of 
which 10 percent was owned by corporation C and 00 percent was 
owned by a number of persons having no interest in corporation C. 
Corporation C owned all of the outstanding stock of corporation 
B, and corporation D owned all of the outstanding stock of corpo- 
ration E. In connection with its complete liquidation, corporation 
D sold all of the stock of E to B for cash at its fair market 
value. Immediately thereafter, E was completelv liquidated and 
all of' its assets were transferred to B. Held, the basis in B's hands 
of the assets acquired upon the liquidation of E was the same as 
the adjusted basis of the stock of E, pursuant to section 834 (b) (2) 
of the Internal Revenue Code of 1054. In this instance, the ad- 
justed basis of the stock of E in the hands of B was the cost of 
such stock. 

Advice has been requested whether an acquisition of stock of. a 
corporation under the circumstances described below constitutes a 
purchase of such stock within the meaning of. section 884(b) (8) of 
the Internal Revenue Code of 1954. 

Corporation D had outstanding one class of common stock, of which 
10 percent was owned by corporation 0 and 90 percent was owned by 
a number of persons having no interest in, or relation to, corpora- 
tion C. Corporation C owned all of the outstanding stock of corpo- 
ration B, and corporation D owned all of the outstanding stock of 
corporation E. As part of a program to sell its assets and liquidate, 
corporation D sold all of the stock of corporation E (comprising 
about 10 percent in value of the total assets of D) to corporation B 
for cash at a price equal to the fair market value of the stock, but 
substantially in excess of the adjusted basis of the assets of E on 
the books of E. Immediately thereafter, corporation E transferred 
all of its assets to corporation B in complete liquidation (within the 
meaning of section 33o(b) of the Internal Revenue Code of 1954). 
At issue is whether the acquisition of the E stock by corporation B 
constituted a purchase within the meaning of section 334(b) (8) so 
as to entitle corporation B to a stepped-up basis for the E assets under 
the provisions of section 834(b) (9). 

Section 884(b) (8) of the Code provides in part as follows: 
(3) Purchase de6ned. — For purposes of paragraph (2) (B), the term 

"purchase" means any acquisition of stock, but only if— 
(4) the basis of the stock in the hands of the distributee is not 

determined (i) in whole or in part by reference to the adjusted 
basis of such stock in the hands of the person from whom ac- 
quired, . . . 
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(C) the stock is not acquired from a person the ownership of 
whose stock would, under section 318(a), be attributed to the per- 
son acquiring such stock. 

By reason of the fact that corporation C is a stockholder of corpo- 
ration D, corporation D is deemed to own all of the stock of corporation 
B under the provisions of section 818(a) (2) (C) (ii) (applied with- 
out the 50 percent limitation). This would likewise be true were 
corporation 0 the owner of but a single share of stock of corporation 
D. Thus, the sale by D to B of the stock of corporation E is a trans- 
action to which section 804(a) (1) applies although, because of sec- 
tion 802(b) (1), it clearly is not equivalent to a dividend. Under the 
provisions of section 804(a) (1), the stock of corporation E is treated 
as having been received by corporation B as a contribution to its 
capital. Section 1. 804 — 2(a) of the Income Tax Regulations pro- 
vides that the stock acquired shall have the same basis in the hands 
of the acquiring corporation as in the hands of the transferor. The 
question therefore arises whether the acquisition falls within the ex- 
ception of section 884(b) (8) (A) and fails to qualify as a purchase 
under section 884(b) (8). 

It is further provided in section 1. 804 — 2(a) of the regulations that, 
in the case of an acquisition of stock coming under the provisions of 
section 804(a) (1), if section 802(a) applies, the acquiring corpora- 
tion will be considered to have redeemed a portion of its stock having 
a basis equal to the basis in the hands of the transferor of the stock of 
the issuing corporation sold to the acquiring corporation. However, 
the transaction from the viewpoint of the transferor is treated the 
same as a sale under sections 1001 and 1002 (without regard to section 
804). Therefore, it is the opinion of the Internal Revenue Service 
that consistent treatment compels the analogous conclusion that in 
such a case (particularly, where as here, the transferor has no actual 
stock interest in the acquiring corporation but only an indirect interest 
through a minority stockholder), the basis of the stock of the issuing 
corporation in the hands of the acquiring corporation will be its 
cost of such shares. However, shares acquired in a transaction gov- 
erned by section 804(a) (1) will have the same basis in the hands of 
the acquiring corporation as in the hands of the transferor under 
section 1. 804 — 2(a) of the regulations in the case of an acquisition to 
which section 802(d) applies. Consequently, the acquisition of the 
E stock by corporation B does not come within the exception of 
section 884(b) (8) (A). 

The exception of section 884(b) (8) (B) by its terms cannot apply 
in this situation. Likewise, the exception of section 884(b) (8) (C) 
does not apply, because the provisions of section 818(a) (2) (C) are 
applied with the 50 percent limitation for this purpose. Since cor- 
poration C owned only 10 percent of the stock of corporation D, D's 
ownership of the stock of corporation E was not attributable to 
Corporation B. 

For the reasons stated above, it is held that the acquisition of the 
stock of corporation E by corporation B constituted a purchase within 
the meaning of section 884(b) (8) of the Code, and that the basis in 
the hands of corporation B of the assets received by it upon the liqui- 
dation of corporation E is the same as the adjusted basis of the stock 
of E with respect to which the distribution was made, under section 
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884(b) (2) of the Code. In this instance, the adjusted basis of the 
stock of E, in the hands of 8, was the cost of such stock. 

Subpart n. — Effects on Corporation 

SECTION 837. — 6AIN OR LOSS ON SALES OR EXCHANGES 
IN CONNECTION lVITH CERTA. IN LIQUIDATIONS 

26 CFR 1. 887 — 2: Sales or exchanges with- 
in the scope of section 887. 

A. sale of property by a corporation in liquidation, now determined 
to be a, collapsible corporation. See Rev. Rul. 58 — 241, below. 

Subpart C. — Collapsible Corporations; Foreign Personal Holding Companies 

SECTION 841. — COLLAPSIBLE CORPORATIONS 

26 CFR 1. 841 — 2: Definitions. Rev. Rul. 58 — 241 
(Also Section 887; 1. 887 — 1. ) 

Where a corporation, claiming the benefit of a nontaxable sale of 
of its property under section 887 of the Internal Revenue Code of 
1954, is determined to be a collapsible corporation as defined in sec- 
tion 841(b) of the Code, the gain from the sale of its property is 
included in taxable income of the corporation. However, since the 
corporation has realized all of the taxable income from its prop- 
erty, the stocl-holders' gain upon liquidation would not constitute 
ordinary income within the purview of section 841 of such Code. 

The Internal Revenue Service has been requested to explain the re- 
lationship of sections 887 and 841 of the Internal Revenue Code of 
1954 in a corporate liquidation. 

Section 841 of. the Code relating to collapsible corporations pro- 
vides, in part, as follows: 

(a) TKKaTMKNT oF GRIN To 8HARKHoLDKtts. — Gain from— 
(1) the sale or exchange of stock of a collapsible corporation, 
(2) a distribution in partial or complete liquidation of a collapsible cor- 

poration, which distribution is treated under this part as in part or full 
payment in exchange for stock, and 

(8) a distribution made by a collapsible corporation which, under section 
801(c) (8) (A), is treated, to the extent it exceeds the basis of the stock, 
in the same manner as a gain from the sale or exchange of property, 

to the extent that it would be considered (but for the provisions of this section) 
as gain from the sale or exchange of a capital asset held for niore than 6 months 
shall, except as provided in subsection (d), be considered a. s gain from the sale 
or exchange of property which is not a capital asset. 

(b) DKFTNTTTONs. — 
(1) COLLmsraLK Cottpott&TTON. — k'or purposes of this section, the term 

"collapsible corporation" means a corporation fornied or availed of prin- 
cipally for the manufacture, construction, or production of property, for 
the purchase of property which (in the hands of the corporation) is prop- 
erty described in paragraph (8), or for the holding of stock in a corpora- 
tion so formed or availed of, with a view to— 

(A) the sale or exchange of stock by its shareholders (whether in 
liquidation or otherwise), or a distribution to its shareholders, before 
the realization by the corporation manufacturing, constructing, produc- 
ing, or purchasing the property of a substantial part of the taxable 
inconie to be derived from such property, and 
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(Il) the realization by such shareholders of gain attributable to 
such property. 

Section 337 of such Code relating to gain or loss on sales or ex- 
changes in connection ivith certain liquidations reads in part: 

(a) GENERAL Itz I. i:, — If— 
(1) a corporation adopts a plan of complete liquidation on or after 

June 2', luis, and 
(2) ivithin the 12-month period beginning on the date of the adoption 

of su«h plan, all of the assets of the corporation are distributed in complete 
liquidation, less assets retained to zneet claims. 

then no gain or loss shall be recognized to such corporation from the sale or 
exchange by it of property ivithin such 12-month period. 

(c) LIMITsTiovs. — 
(1) CDLLRPsIBi. E coRPoRATIoxs %xi) IiqcIDATzoxs To wHIGH sEGTICN 333 

sPPLIEs. — This section shall not apply to any sale or e~change— 
(A) made by a collapsible corporation (as defined in section 341(b) ), 

or 

Section 1. 887 — 1 of the Income Tax Regulations states in part that 
sales or exchanges made by a collapsible corporation (as defined in 
section 341(b) ) are excluded from the operation of section 387 by 
section 337(c). Accordingly, section 337 does not apply to any sale 
or exchange of property whenever the distribution of such property 
in partial or coniplete liquidation to the shareholders, in lieu of 
such sale or exchange, should have resulted in the taxation of the gain 
as ordinary income within the purview of section 841, but for the 
application of section 341(d) of the Code. 

In e8ect, the foregoing provision of the regulations constitutes 
a test to be applied to determine whether a corporation may avail 
itself of the benefits of section 887 of the Code. Thus, if in lieu of 
selling all of its propel' the corporation had liquidated in kind 
and the gain oii liquidation in kind would have been taxable as ordi- 
nary income to the stockholders pursuant to section 341, but without 
application of tlie limitation provisions of section 341(d), such 
corporation is a collapsible corporatioii within the definition of sec- 
tion 341(b) and cannot, avail itself of the benefits of section 887. 

If the corporation did in fact sell all of its property with a view to 
taking advantage of section 337 and, upon applying the test of the 
regulations set forth above, it was found that such corporation was a 
collapsible corporation, the corporation, not being able to avail itself 
of the benefits of section 837, would realize taxable income by reason 
of the sale of its property at a gain. Since the corporation should 
have realized all of the taxable income from its property, it would not 
meet the definition of section 341(b). Accordingly, the gain, if any, 
to the stockholders upon liquidation wouid not constitute ordinary 
income within the purview of section 341. 

The reason for the limitation found in section 887(c) (1) (A) of 
the Code was to prevent the existence of;I loophole through which a 
collapsible corporation could escape tax on the sale of its property, 
yet have the shareholders pay the tax on their liquidation gain at 
long-term capital gain rates. IIowever, under section 112(a) of the 
Internal Revenue Code of 1939& the corporation could have sold its 
property and become liable for the corporate tax on the gain from 
the sale of such property. Therefore, had the corporation sold its 
property and realized all of the taxable income, the gain to the share- 
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holders would not have been taxable as ordinary income under sec- 
tion 117 (m ) of the 1939 Code. 

The saine rule applies under the 1954 Code. If on an "in-kind" 
liquidatioii the corporation would be considered a coll;lpsible corpo- 
ration under section 341, it can, by selling all its property, realize the 
taxable income from such property. In that way the gain to its 
shareholders would not be t;lx;lble to them as ordinary income under 
section 341. 

Accordingly, since section 337 cannot be availed of by a collapsible 
corpor;ition, ast defined in section 341(b), the gain on the sale of thc 
property would constitute taxable income to th;lt. corporation. 

PART IH. — CORPORATE ORGANI/ATIONS AND REORGANIZATIONS 

Subpart B. — Effects on Shareholders and Security Holders 

SECTION 355. — DISTRIPUTION OF STOCI& AND 
SECURITIES OF A CONTROLLED CORPORATION 

Rev. Rul. 58 — 54 26 CFR 1. 855 — 1: Distribution of stock and, 
securities or controlled corporations. 

Xvhere a corporation which operates a soft drink bottling and dis- 
tributing business, transfers the portion of its assets applicable to 
its distributing operations at three locations to three new corpora- 
tions in exchange for their capital stock, followed by a distribution 
of such stock to its stockholders, such distribution does not qualify 
as a tax-free distribution tvithin the purview of section 355 of the 
Internal Itevenue Code of 1954, since the activities in all the loca- 
tions constitute an integral part of only one enterprise. Hence, the 
distribution of such stock in the three uew corporations to the 
shareholders of the original corporation is treated as a dividend 
to the extent provided in sections 301(c) and 315 of the Code. 

Advice has been requested as to the Federal income tax conse- 
quences of the transfer by a corporation of property to three new 
corporations in exchange for their stock and the distribution of such 
stock to its shareholders. 

The corporation operates a soft drink bottling and distributing 
business. Its franchise for distribution covers four towns within the 
area of a certain State. Although the beveragre was actually bottled 
in each of these localities for a number of year, all of the bottling has 
been done at tile main plant in recent years. A warehouse for the 
storage and distribution of beverage has been maintained at each of 
the localities. Each of these bran~ches has sold, rented, and serviced 
coolers in addition to selling and distributing the beverage. Gross 
sales of bottled beverage in the locality of the main plant have aver- 
aged 53 percent of the corporation's total sales in recent years, the 
remaining 47 percent of the sales being made in the three other local- 
ities. About 91 percent of the total assets of the corporation are 
attributable to the operation of the niain plant and to the distribu- 
tion facilities of the corporation in that locality. 

The corporation desired to separate the properties used in the busi- 
ness according to the four localities. Accordingly, assets of the cor- 
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poration applicable to the operations of the three branches were 
transferred to three new corporations, one for each area served, in 
exchange for their capital stock. The stock of these three new cor- 
porations then was distributed to the shareholders of the original 
corporation on a pro rata basis. 

Thereafter, the original corporation bottled and distributed such 
beverage for the territory in and around the main plant, while the 
three new corporations distributed the beverage in their respective 
areas. The original corporation supplies the new corporations with 
bottled beverag~e for a reasonable charge, since this work can be ac- 
complished more economically at the main bottling plant. 

Section 355 of the Internal Revenue Code of 1054 provides, in part, 
that if a corporation distributes to a shareholder solely stock of an- 
other corporation which it controls immediately before the distribu- 
tion, then no gain or loss shall be recognized to such shareholder on 
the receipt of such stock. 

The above section, however, is applicable only if the distributing 
corporation and each of the coiitrolled corporations is engaged, imme- 
diately after the distribution, in the active conduct of an existing 
trade or business which has been in operation for at lea, st five years. 
Section 355 does not apply to the division of a single business. See 
section 1. 355 — 1 (a) of the Income Tax Regulations. 

In regard to the meaning of the term "active business, " section 
1. 355 — 1(c) of the regulations states, in part, that a trade or business 
consists of a specific existing group of activities being carried on for 
the purpose of earning income or profit from only such group of ac- 
tivities, and the activities included in such group must include every 
operation which forms a part of, or a step in, the process of earning 
income or profit from such group. 

Where a corporation is engaged in one particular trade or business, 
the manufacturing activities and the sales activities of that business 
do not constitute separate businesses. The manufacturing and selling 
operations constitute only an integrated business, as illustrated by 
example (11) of section 1. 355 — 1(d) of the regulations. The operation 
of the same type of business in difi'erent states or localities is considered 
a separate business in each area only if they are independent of each 
other. See Rev. Rul. 50 — 344, C. B. 1050 — 9, 195. 

In the instant case, the original corporation manufactured and sold 
only one product. All of the soft drink beverages were bottled at one 
location, i. e. , the main plant, although sold or distributed through 
warehouses and other distribution facilities located in four localities. 
There was one business, the manufacture and sale of one product 
within a certain area. Accordingly, the selling or distributing activi- 
ties of the one business did not constitute a separate business or busi- 
nesses despite some geographical difi'erences in warehouse locations. 
They all formed part of one integratecl business wherein the product 
was manufactured in one place, although distributed through several 
warehouse points. See Rev. Rul. 50 — 987, C. B. 1956 — 1, 180. 

In view of the foregoing, it is held that the distribution of the stock 
of the three new corporations to the stockholders of the original cor- 
poration does not qualify as a transaction coming within the purview 
of section 355 of the Code. However, no gain or loss is recognized, 
under the provisions of section 351 of tbe Code, to the original 
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«i'poiation upon the transfer of a part of its property to the three 
new corporations solely in exchange for all the stock in such corpora- 
tions. Tlie distribution of stock in the three neiv corporations to the 
shareholders of the original corporation constitutes a dividend to 
the recipients under the provisions of section 301(c) of the Code to 
the extent provided in section 310 thereof. 

26 CFR 1. 355 — o: Limitations. Rev. Rul. 58 — 08 

V'here a pareut corporatiou contributed to the capital of its sub- 
sidiary bv caucelling the latter's iudebtedness to the parent shortly 
before the distributiim of the stocl. - of this subsidiarv to the parent's 
sole stockholder, aud tlie distributiou was followed by a statutory 
merger betiveen the former subsidiary and a third corporation 
owned by the same stockholder and his ivife, tlie transactiou is 
considered as one» hich» as used principally as a device for the 
distribution of the earuings and profits of the distributing corpora- 
tion within the purview of section 3&&5(a) (1) (B) of the Internal 
Revenue Code of in &4. Therefore, this distributiou constituted the 
paymeut of a taxable dividend. 

Advice has been requested relative to the status, for Federal in- 
come tax purposes, of a distribution by one corporation of the capital 
stock of a subsidiary and the subsequent merger of the former sub- 
sidiary with a third corporation. 

Corporation X, operating an. automobile dealership, owned all the 
stock of Y corporation which operated an automobile finance busi- 
ness. A certain stockholder owned all the stock of X'& and he and his 
wife owned all the stock of Z corporation». hich was also engaged 
in the automobile finance business. Y owed its parent X for iecent 
loans in. an amount greater than Y'8 capital plus its surplus. The 
surplus of X». as substantial. 

Allegedly in order to eliminate duplication and increase borrowing 
capacity for possible expansion, the following plan was carried out: 

1. (a) A. contribution to capital was made by the parent X to the 
subsidiary Y through cancellation of the loans. 

(b) The parent made a distribution to its sole stockholder of all 
of the capital stock of the subsidiarv corporation without any sur- 
render of stock by him. 

2. Corporations Y and Z entered into a statutory merger pursuant 
to the corporation laws of their state& after v hich the two businesses 
were operated as one by Y, the surviving corporation. Both stock- 
holders of Z received additional stock in Y in exchange for their 
stock in Z. 

The Internal Revenue Service concludes that the transaction was 
used principally as a device for the distribution of the earnings and 
profits of the parent, because the distribution of the stock of the con- 
trolled corporation» as immediately preceded by a very large con- 
tribution (through debt cancellation) to the capital of the subsidiary 
In addition the distribution» as immediately succeeded by the effec- 
tive disposition of the stock distributed in a merger negotiated prior 
to the distribution. See section 355(a) (1) (B) of the Internal Reve- 
nue Code of 1954, Moreover, the active business requirements of 
section 355(b) of the Code were not met, since the transaction was 
preceded by a contribution to Y corporation resulting in a more than 
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100 percent increase in its net worth. Thus, more than half of the 
net assets of X at the time of the distribution were not owned by it 
in connection with its active conduct of its trade or business during 
the five-year period ending on the date of the distribution. 

In view of the foregoing, it is held that, although no income re- 
sulted to E" corporation from the contribution by its parent, under 
section 118 of the Code, the distribution by X corporation of all of 
the capital stock of X constituted payment of a taxable dividend as 
defined in section 816(a) of the Code, to the sole stockholder of X, 
to the extent of the fair market value of such stock. The basis to 
this sole stockholder of the stock of E' thus acquired is its fair market 
value when received. The subsequent merger constituted a nontax- 
able reorganization under sections 868(a) (1) (A), 1082, 861(a), and 
854(a) of the Code. 

26 CFR. 1. 855 — 4: Active conduct of a trade 
or business. 

(Also Section 861; 1. 861 — 1. ) 

Rev. Rul. 58 — 164 

Where a corporation, engaged primarily in the textile business 
but also operating rental property, transfers such real estate to a new 
corporation in exchange for its stock, followed by a distribution of 
the stock of the new controlled corporation to a single minority stock- 
holder in exchange for part of her stock in the distributing corpora- 
tion, such exchanges are nontaxable under the provisions of sections 
Ml and 855 of the Internal Revenue Code of 1954. 

A. dvice has been requested as to the tax effect of a transaction in- 
volving a transfer by a corporation to a new corporation of rental prop- 
erty, follov-ed by a distribution of the nem corporation's stock to a 
minority stockholder in exchange for a portion of her stock. 

Ten years before the transaction here involved, a corporation sell- 
ing textile products as a commission merchant purchased a valuable 
eight-story loft building and the land on mhich it was situated. Five 
years before the transaction, the percentage of the entire property 
rented to others was 60 percent both on the basis of fioor space and 
rental value. Two years before the transaction the portion leased to 
outsiders increased to 100 percent and, thereafter, the corporation 
never used the building in its own business. The building yielded a 
gross rental of $185, 000 and its operation resulted in a substantial net 
rental. 

For bona fide business reasons, the corporation organized a new cor- 
poration to which it, transferred the land and building referred to 
above in exchange for all the stock of latter. The original corporation 
distributed all of this stock to the minority shareholder in exchange 
for part, of the common stock of the distributing corporation which 
she owned. Both corporations continued their respective businesses 
and the instant shareholder did not intend to dispose of the stock which 
she received. 

Under the facts in this case, the Internal Revenue Service holds that 
the rental business of the old corporation was an "active" business for 
the purposes of section 855(b) (1) of the Internal Revenue Code of 
1954, and the business purposes were germane to such business. The 
fact that the distribution of the stock of the new controlled corporation 
was not pro rata did not preclude the application of section 855 (a) (1) 
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of the Code. Consequently, the transfer of the land and building to 
the new corporation in exchange for the new corporation's stock con- 
stituted a reorganization uiider section 368(a) (1) (D) of the Code. 
Accordingly, no gain or loss is recognized to the transferor corporation 
under section 361(a), and no gain or loss is recognized, under the pro- 
visions of section 355(a) (1) of the Code, to the minority stockholder 
upon the exchange of part of her common stock in the distributing cor- 
poration for all the stock of the new controlled corporation. 

SECTION 356. — RECEIPT OF ADDITIONAL 
CONSIDERATIOIV 

26 CFR 1. 356 — 1: Receipt of additional consideration 
in connection with an exchange. 

A guaranty fund returned to certain insurance underwriters pur- 
suant to a plan of reorganization. See Rev. Rul. 58 — 218, below. 

Subpart C. — EBects on Corporation 

SECTION 361. — NONRECOGNITION OF GAIN OR LOSS 
TO CORPORATIONS 

26 CFR 1. 361 — 1: Nonrecognition of gain or 
loss to corporations. 

A transfer by a corporation of real estate to new controlled corpora- 
tion in exchange for its stock. See Rev. Rul. 58 — 164, page 184. 

Subpart D. — Special Rule; Deanitions 

SECTION 368. — DEFINITIONS RELATING TO CORPORATE 
REORGANIZATIONS 

26 CFR 1. 368 — 1: Purpose and scope of exception Rev. Rul. 58 — 218 
of reorganization exchanges. 

(Also Section 356; 1. 356 — 1. ) 
An association of insurance underwriters, taxable as a corpora- 

tion for Federal income tax purposes, contributed a certain amount 
in cash and other assets to a guaranty fund in accordance with the 
requirements of the insurance laws of a certain state preparatory 
to doing business. For valid business reasons, the underwriters 
converted the association into a stock insurance company by trans- 
ferring all the assets of the association, except the cash and other 
assets in the guaranty fund, to a new corporation in exchange for 
capital stock of the new corporation. The cash and other assets in 
the guaranty fund were returned to the underwriters. Held, the 
transaction constitutes a reorganization under section 868(a) (1) of 
the Internal Revenue Code of 1954, resulting in the nonrecognition of 
gain or loss to the association or the new corporation. However, 
any gain realized by an underwriter upon receipt of the cash and 
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other assets from the guaranty fund and the stock of the new cor- 
poration (measured by the amount by which the original cash de- 
posit required to be made to the guaranty fund and the fair market 
value of the si. ock of the new corporation exceeds the cost or other 
basis of his interest in the associa. tion) is recognized, but in an 
amount not in excess of the original cash deposit required to be 
made to the guaranty fund. To the extent of his ratable share of 
the earnings and profits of the association, such gain is taxable as a 
dividend. , pursuant to section 666(a) (2) of the Code. The balance 
of such gain, if any, is treated as gain from the exchange of property. 

Advice has been requestetl relative to the Federal income tax con- 
sequences attendant upon the conversion of an association of insurance 
underwriters into a stock insurance corporation under the circum- 
stances described below. 

A group of 20 insurance underwriters operated an association, duly 
licensed under the insurance laws of a certain state. The association 
filed income tax returns as an association taxable as a corporation. 
The statute under which the association was organized required 
each individual underwriter to deposit a certain minimum amount 
of cash in a guaranty fund prior to the association's commencing 
business, which fund was subject to the joint control of the attorney 
in fact for such underwriters and the state's board of insurance com- 
missioners. In lieu of a cash deposit in the guaranty fund, the statute 
permitted the underwriters to deposit bonds, securities, or other prop- 
erty equal or greater in value to the amount of the cash deposit 
required. The cash or other assets so deposited could not be with- 
drawn, cliverted or expended except with the approval of the board 
of insurance commissioners and. except for the purposes provided by 
statute. The statute further provided that each underwriter was 
entitled to the interest or income accruing from the cash or other 
assets deposited in the guaranty fund, and that the appreciation or 
depreciation in value of the property deposited was for the account of 
the individual underwriter. With the approval of the board of 
insurance commissioners, any underwriter could withdraw the assets 
deposited in the guaranty furd and deposit others, equal or greater 
in value to the amount of the original cash deposit required. Each 
underwriter's stake in the enterprise and interest in the profits was 
determined by the amount of his deposit in the guaranty fund. 

It has been held that the interest or dividend income from the 
securities in the guaranty fund is no includible in the taxable income 
of the association. Liberty L/oyer v. Znzted 8tate8, United States 
District Court, Xorthern District of Texas, entered February M, 1948. 
The statute provicled that the solvency of the insurance underwriters 
should be determined by taking into account both funds accumulated 
during the progress of the business and the guaranty fund, and that 
a I loyds should be considered solvent when the guaranty fund was 
unimpaired. 

For reasons of business necessity and in order to meet local com- 
petition, the underwriters desired to convert the association into a 
stock insurance company. At that time, since the association's opera- 
tions had been profitable, the assets in the hands of the association in 
addition to the guaranty fund were sufhcient to constitute the mini- 
mum capital for an insurance corporation under the state's laws. 
Accordingly, a new corporation was organized by the underwriters 
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which acquired all of the assets of the association, except the cash 
and other assets in the guaranty fund and sufhcient cash to pay the 
association's accrued ordiir&ary expenses and income taxes, and assumed 
all of its liabilities. In exchange for the assets transferred to the new 
corporation, the underwriters received capital stock of the new 
corporation in proportion to their i»terests in the association and the 
cash and other assets in the guaranty fund. were returned to them. 
Each underwriter received, in addition to stock of the new corpora- 
tion, the same assets which he had originally contributed to the 
guaranty fund. 

In view of the foregoing, the Internal Revenue Service holds as 
follov-s: 

(1) The transfer to a new corporation by the association of all of 
its assets, except the cash and other assets in the guaranty fund and 
an amount of cash suflicient to pay its accrued ordi»ary expenses and 
income taxes, and the assumption by the iiew corporation of the lia- 
bilities of the association, in exchange solely for capital stock of the 
new corporation constitutes a reorg~anization within the meaning of 
section 368 (a) (1) of the Internal Revenue Code of 1054. 

(2) Pursuant to sections 861(a) and 1082(a) of the Code, no gain. 
or loss is recognized to either the association or the new corporation. 

(3) Pursual&t to section 662(b) of the Code, the basis of the assets 
which are acquired by the new corporation is the same as it was in 
the hands of the association. 

(4) In accordance with the provisions of sections 854(a) and 
856 (a, ) (1) of the Code, the gain, if any, realized by each underwriter 
upon the exchange of liis interest in the association for stock of the 
new corporation and his cash and asset deposit in the guaranty fund 
(measured by the amount by which the original cash deposit required 
to be made to the guaranty fund and the fair market value of the stock 
of the nev- corpoiation exceeds the cost or other basis of. his interest 
in the association) is recognized, but in an amount not in excess of the 
original cash deposit required to be ma, de to the guaranty fund. Pur- 
suant to section 856(a) (2) of the Code, the gain, if any, so recognized 
is taxa1&le as a dividend to each underwriter in an amount not in 
excess of his ratable share of the undistributed earnings and profits of 
the association accumulated after February 28, 1013. The remainder, 
if any, of the gain so recognized is taxable as gain from the exchange 
of property. Pursuant to section 856 (c) of the Code, no loss is recog- 
nized to the underwriters on the exchange. 

(5) Pursuant to section M8(a) of the Code, the basis of the stock 
of the new corporation in the hands of each underwriter is the same as 
the cost or other basis of the interest in the association exchanged, 
decreased by the amount of the original cash deposit required to be 
made to the guaranty fund and increased by the amount which was 
treated as a divirlend and the amount of gain recognized to the under- 
writer on the exchange (not including any portion thereof treated as 
a divideiid). The basis of the assets receive&1 from the g»aranty fund 
is the same as it w;is in the hands of each underwriter prior to their 
cleposit in the guaranty fund. 

(6) Pursuant to section 881 of the Code, the earnings and profits, 
if any, of the association remaining after giving e8ect to tlie amount 
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of' the distribution which is taxable as a dividend under section 
356(a) (2), constitute earnings and profits of the new corporation. 

26 CFR 1. 368 — 2: Definition of terms. Rev. Rul. 58 — 93 
A transaction, whereby a 79-percent owned subsidiary (1) trans- 

fers all of its assets to a new corporation in exchange for all of the 
stock of the latter and (2) immediately thereafter merges into its 
parent in pursuance of a plan of statutory merger, constitutes a 
reorganization within the meaning of sections 368(a) (1) (A) and 
368(a) (2) (C) of the Internal Revenue Code of 1954. 

Advice has been requested as to the tax efFect, under section 368 
of the Internal Revenue Code of 1954, of certain corporate transac- 
tions hereinafter described. 

Corporation X, a corporation organized under the laws of the 
State of 0, was engaged in the small loan business in the State of B. 
Its outstanding capital stock consisted of 100m shares of common 
stock of one class, of which 79m shares were owned by Corporation X 
and 21m shares were owned by various individuals. 

Inasmuch as the business of Corporation X was carried on entirely 
within the State of B, there were business disadvantages in operating 
under a corporate charter issued by the State of C. Also, the exist- 
ence of the large minority interest in Corporation X had been a 
handicap to Corporation X in its efForts to raise additional capital 
through the sale of additional shares of its stock to the public. 
Therefore, Corporation X desired. to eliminate the minority interest 
and continue the activities of Corporation X through a wholly-owned 
subsidiary organized in the State of B. 

For the above reasons, a plan of reorganization was adopted under 
which Corporation X transferred all of its assets, subject to all of 
its liabilities, to new Corporation Z (organized under the laws of the 
State of B) in exchange for all of the capital stock of Corporation Z. 
Immediately thereafter, Corporation Y' was merged into Corporation 
X in accordance with the applicable merger statutes of the State of 
0 and the state of incorporation of Corporation K. Pursuant to 
the merger, the minority shareholders of Corporation E exchanged 
their X stock for stock of Corporation X. The assets of Corporation 
X were transferred to Corporation Z prior to the statutory merger 
(rather than after) for the reason that Corporation X was not licensed 
to do a small loan business in the State of B and therefore could 
not directly receive the X assets. 

Section 368(a) (1) (A) of the Internal Revenue Code of 1954, re- 
lating to corporate reorganizations, defines a reorganization as " * * '" a statutory merger or consolidation * " ". " Section 
368(a) (2) (C), containing special rules relating to the definition of 
the term "reorganization, " provides in part: 

(C) Transfers of Assets to Subsidiaries in Certain Paragraph (1) (A) 
and (1) (C) Cases. — A transaction otherwise qualifying under para- 
graph (1) (A) [statutory merger] or paragraph (1) (C) shall not be 
disqualified by reason of the fact that part or all of the assets which 
were acquired in the transaction are transferred to a corporation 
controlled by the corporation acquiring such assets. 
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Section 368(b) reads as follows: 
(b) p&nTY To A RsosoaxrzATrov. — For purposes of this part, the term "a 

party to a reorganization" includes— 
(1) a corporation resulting from a reorganization, and 
(2) both corporations, in the case of a reorganization resulting from the 

acquisition by one corporation of stock or properties of another. 
In the case of a reorganization qualifying under paragraph (1) (C) of subsec- 
tion (a), if the stock exchanged for the properties is stock of a corporation 
irhich is in control of the acquiring corporation, the term "a paity to a re- 
organization" includes the corporation so controlling the acquiring corporation. 
Iu the case of a reorganization qualifyiug under paragraph (1) (A) or (1) (C) 
of subsection (a) by reason of paragiaph (2) (C) of subsectiou (a), the term "a party to a reorganization" includes the corporation controlling the corporation 
to which the acquired assets are transferred. 

Section 368(a) (&) (C) permits the transfer of assets acquired in 
a statutory merger to a subsidiary, which may be a new subsidiary. 
The statute speaks of assets "acquired" so that it seems clear that the 
transfer contemplated is ordinarily one which occurs after the merger 
or at the same time as the merger. In the instant case, the transfer 
to the new subsidiary was required to be made immediately prior to 
the merger in view of the fact that Corporation X was not permitted 
under local law to receive the assets for the purpose of conveying 
them to the new subsidiary after the merger. However, in either 
case the ultimate effect is practically the same, and it is not believed 
that the timing of the transfer of the assets to the new subsidiary 
(under the facts of the instant case) should disqualify the reorganiza- 
tion. It is therefore the position of the Internal Revenue Service 
that the transaction should be treated for Federal income tax pur- 
poses as though Corporation Y had been merged into Corporation X 
and thereafter Corporation Z had transferred the Y assets to the new 
subsidiary, Corporation Z. See Revenue Ruling 57 — 978, C. B. 1057 — 1, 
194, where a similar result, was achieved in a case involving similar 
facts in a reorganization qualifying under section 368(a) (1) (C). 

In view of the foregoing. it is held that the transaction in the instant 
case constitutes a reorganization under the provisions of sections 
368(a) (1) (A) and 368(a) (o) (C) of the Internal Revenue Code of 
1954. No gain or loss is recognized to Corporation X', Corporation 
Y, or Corporation Z as a result of the exchanges made pursuant to 
the plan of reorganization. As provided by section 354(a) (1) of 
the Code, no gain or loss is recognized to the minority shareholders 
of Corp~ation Y upon the exchange of their stock for stock of Cor- 
poration X. Under section 368, the basis of the Corporation Z' stock 
in the hands of the minority shareholders of Corporation Y is the 
same as the basis of the Corporation Y stock exchanged therefor and, 
under section 369(b), the basis of the assets of Corporation Y ac- 
quired by Corporation Z is the same in the hands of Corporation Z 
as it was in the hands of Corporation Y. In accordance with sec- 
tion 381(c) (2) of the Code, the earnings and profits of Corporation 
Y are deemed to have been received by Corporation Z as of the date 
on which the assets of Corporation Y were transferred to 
Corporation Z. 
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PART V. — CARRYOVERS 

SECTION 382. — SPECIAL LIMITATIONS ON NET 
OPERATIN6 LOSS CA. RR, YOVERS 

Rev. Rul. 58 — 9 

A. net operating loss carryover of an inactive corporation is not 
available as a net operating loss deduction for the taxable year in 
which the percentage ownership of its stock changed to the extent 
provided in section 382(a) of the Internal Revenue Code of 19@4, 
and for subsequent taxable years, even though the corporation is 
reactivated in the same line of business as that originally conducted. 

Advice has been requested whether a corporation, which had been 
inactive but was reactivated in its original line of business during a 
taxable year in which the percentage ownership of its stock changed 
to the extent provided in section 389(a) of the Internal Revenue Code 
of 1054, may avail itself of net operating loss carryovers from taxable 
years prior to such change in percentage ownership. 

The taxpayer corporation, had been engaged in carrying on a gen- 
eral insurance business, but in 1955 ceased to do business because of 
adverse business factors which resulted in operating losses and in a 
substantial deficit in its earned surplus account. In 1956, the stock- 
holders of the corporation sold all of the stock in the corporation to 
an individual engaged in the same type of business. The individual 
continued to opera~te his own insurance business, to~ether with the 
acquired business under the taxpayer s corporate ch~arter. 

Section 889(a) of the Code provides, in part, that if one or more 
of the ten largest unrelated stockholders in a corporation own, at the 
end of the corporation's taxable year, a percentage of the total fair 
market value of the outstanding stock as a result of purchase or re- 
demption which is at least 50 percentage points more than such person 
or persons owned at either the beginning of such taxable year or the 
prior taxable year, and if the corporation has not continued to carry 
on a trade or business substantially the same as that conducted before 
the change in percentage ownership of the fair market value of such 
stock, the net operating loss carryovers of such corporation to such tax- 
able year and subsequent taxable years shall not be included in the 
net operating loss deduction for such taxable years. 

Since the corporation was not engaged in business but, was inactive, 
the reactivation of the corporation after the change in the percentage 
ownership of the fair market va, lue of its stock, whether or not in the 
same line of business as that originally conducted, did not put the cor- 
poration in a trade or business "substantially the same as that con- 
ducted before the change in percentage ownership of such stock, " as 
provided in section 382 (a) of the Code. 

Accordingly, it is helcl that a net operating loss carryover of an 
inactive corporation is not available as a net operating loss deduction 
for the taxable year in which the percentage ownership of its stock 
changed to the extent provided in section 38o (a) of the Code, and for 
subsequent taxable years, even though the corporation is reactivated 
in the same line of business as that originally conducted. 
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PART VI. — EFFECTIVE DATE OF SUBCHAPTER C 

SECTIOX 392. — EFFECTIVE DATE OF PART II 

Dl:I'Air&'AIP. XT OI" TIIE TREASI RY& 

OrFICF. oF Co~li&ISSIOXEII or IXTERX1L REFEXI-E, 
lt ashi ngto)z o~& D. C. 

To Off)ee) s a)&el Employees of tl&e Inte& 7&al I& e venue 8e) vice a)rd Others 
Co»ee) )«&l: 

Srcriolx l. o92 — 1 of the Income Tax Regulations (26 CFR Part 1) 
is anlended bv striking paragTaph (c) and inserting in lieu thereof the 
f ollowing: 

(c) Ez. Ecvtox. — (1) Except as provided in subparagraph (2) of this para- 
gt. ;&ph, anv election provided in section 802(b) shall be made by attaching to 
the retura of the liquidating corporation for the vear in which falls the date 
of the final liquidating distribution, a statement indicating its election wth 
respect to section 802(b) or, ia any case in which the final return of the cor- 
poration was filed on or before December 11, 10&, within 90 days after De- 
cember 2, 1985, by filin such a sr;&tement n. ith the proper district director. 
of internal revenue for association with the final return. 

(2) In anv case in which the final return of a liquidating corporation was 
filed after December 11, 19C4, and on or before December 2, 10fio, any election 
provided in section 892 (b) shall be tnade either by attaching to the return of 
such corporation for the vear in which falls the date of the final liquidating 
distribution, a statement indicating its election with respect to section 
802(b), or by filing such a statement on or before June lo, 1988, with the 
di. tri&. t director with whom su«h final return was filed. 

(8) If a statement of election is not attached to the final return of a 
liquidatin corporation or if such a statement is not filed with the proper 
district director within the time prescribed by this paragraph, the provisions 
of section 892 (b) shall aot be applicable. 

Because this Treasury Decision liberalizes existing regulations and 
because it is desirable to inform interested taxpayers promptly of the 
change, it is found that it is unnecessary and inIpracticable to issue 
such Treasury Decision with notice and public procedure thereon 
under section 4(a) of the Administrative Procedure Act, approved 
June 11. 1946, or subject to the efFective date limitation of section 
4(c) of said Act. 

(This Treasury Decision is issued under the authority contained in 
section &8()o of the Internal Revenue Code of 19, 74 ((i8A Stat. 91&; 
26 1. . S. &805 . )) 

O. GORDOZX DELK, 
Aet27)g C 0772)n)sszo')Ier of I'Ate)'))al 1«"ve)zzze. 

Approved (Iarch 12, 19o8. 
& ELS&)x P. RosF. , 

Acting ~secretary of the T) ee)sury. 

(Filed bv the Division of the Federal Register oa ilarch 12, 1088 at 12 &01 

P. '. &I. , and published ia the issue of the Fe&ieral Register for SIarch 18, 1058, 
28 F. R. 1127, ) 

2'6 CFR 1. 692 — 1: Effective date of Part II T. D. 6286 
of Subchapter C. 

TITLE "&i — IXTERXAL REvrxr E, 1951. — CHAI'TER I, SUBCHAPTER A, PART 1. — 
IXCOVE TAX; TAXABLE TEARS BEGIXXIX&; AI'TER DECI:. '&IBEII 31, 1953 

Regulati&&ns under section 802(b) of the Internal Revenue Code 
of 10, &4 «9 amended. 



192I 

SUBCHAPTER D. — DEFERRED COMPENSATION, ETC 
Part I. — Pension, Profit-Sharing, Stock Bonus Plans, Etc. 

SECTION 401. — QUALIFIED PENSION, PROFIT-SHARING, 
AND STOCK BONUS PLANS 

26 CFR 1. 401 — 4: Discrimination as to 
contributions or benefits. 

Rev. Rul. 58 — 151 

The standards set forth in Part 5 (f) of Revenue Rulings 57 — 168, 
C. B. 1957 — 1, 128, at page 149, regarding the provisions in employees' 
pension, annuity, profit-sharing, and stock bonus plans granting 
early retirement benefits with the employer's consent, will not be 
applied retroactively to those plans which conformed to the rules 
and regulations existing at the time of the issuance of a favorable 
determination regarding their qualification. Such standards are 
also amplified as to prohibited discrimination. 

Rev. Rul. 57 — lfig, Part 5(f), C. B. 1957 — 1, 128, at page 149, 
modified. 

Advice has been requested concerning the application of the pro- 
visions of Part 5(f) of Revenue Ruling 57 — 163, C. B. 1957 — 1, 128, at 
page 149, concerning the granting of early retirement benefits under an 
employees' pension, annuity, profit-sharing, or stock bonus plan with 
the employer's consent where a prior favorable determination letter 
had been issued as to the qualification of such plan under section 401(a) 
of the Internal Revenue Code of 1954 (or section 165(a) of the 1939 
Code) and the plan had conformed to requirements existing at that 
time. 

Prior to the publication of Part 5(f) of Revenue Ruling 57 — 163, 
supra, the conditions and limitations on benefits which could be paid to 
a participant in an employees' pension, annuity, profit-sharing, or stock 
bonus plan before attaining the norm~al retirement age were set forth 
in Part 5 (f) of Revenue Ruling 33, C. B. 1953 — 1, 267, at pages 282 — 283, 
which stated in part: "Where the benefits payable upon such early re- 
tirement meet the above conditions they will be acceptable even if no 
benefits would be vested if the employee's service were terminated at 
the time for other reasons, unless it appears from the facts in a. par- 
ticular case that the prohibited discriminationis lilcely to result because 
of the provisions for earZy retirement. " (Italics added for emphasis. ) 
Thus, where a plan contained a provision for early retirement, the 
factor controlling qualification under section 165 (a) of the 1939 Code 
(section 401(a) of the 1954 Code) is "prohibited discrimination. " 
Where it did not appear that such discrimination is likely to result, a 
f avorable determination was made with respect to this issue. 

In order to remove any element of uncertainty, an affirmative po- 
sition was taken in Revenue Ruling 57 — 163, Part 5 (f), supra, by hold- 
ing that "Any reasonable optional early retirement age will generally 
be acceptable provided that, , if the employer's consent is required, the 
value of the early retirement benefits does not exceed the value of the 
employee's vested benefits at that time. " Thus, every employee 
with similar credits must be granted benefits of equal value. 
This does not mean, however, that when an employer consents to early 
retirement benefits for an employee all employees who except for such 



coiise»t satisfy the requirements for early retirement must also be 
granted immediate retirement benefits. The terms "vested benefits" 
and "inimediate retirement benefits" are not synonymous. As liointed 
out in Part 5 (j) of Revenue Ruling 57 — 168 sM)cia, "Plans may include 
various modes of settlcuient for payment of benefits thereunder if 
under each mode of. settlement the distribution has the same value as 
a distribution determined under any other mode of settlement provided 
for under the plan, and further, if upon retirement (or event calling 
for;i distribution in;i profit-sharing plan) each participant is en- 
titled to a fully vested right in the amount which has been accumulated 
for his benefit. ' Thus, where. e;iily retirement is perniitted for one 
employee, another employee with siniilar credits need not be accorded 
similar treatment, provided that his credits are vested so as to entitle 
him to a deferred. annuity, based on such credits plus any additional 
credits he niay subsequently earn, commencing at normal retirement 
age or at actual retirement after attaining such age. 

In the case of plans that are limited to employees other than those 
enuinerated in section 401(a) (4) ot the Code (in whose favor dis- 
crimination should never exist), the early retirement of employees 
before they acquire vested rights equal to the value of the benefits 
which, under the plan, are payable at, the early retirement date, will 
not be deemed to be coiitr;iry to the requirements of section 401(a) (4) 
of the Code, regarding nondiscrimination in contributions or benefits. 
Thus, for example, such early retirement provision may be acceptable 
in a plan in which coverage is limited only to the hourly-rated ein- 
ployees, or where, in a plan covering salaried as well as hourly-rated 
employees, such provision is applicable only to employees whose re- 
muneration does not exceed the Social Security maximum compensa- 
tion limit ($4, 900 per annum currently) . 

Also, where set standards for early retirement are prescribed and 
are uniformly applied and consistently followed, they may be accept- 
able, as in the case of pensions payable because of disability. See Part 
5(k) of Revenue Ruling 57 — 163, supra. An example in this category 
would be a plan under which early retirement benefits are payable to 
all employees separated from service incident to a discontinuance of 
business operations at a, }iarticular locality, regardless of the extent 
of their otherwise vested rights. 

Accordingly, Part 5(f) of Revenue Ruling 57 — 168, supra, to the 
extent it states tliat optional early retirement with the employer's 
consent will generally be acceptable if the value of the early retirement 
benefits does not exceed the value of the employee's vested benefits at 
that time, is modified as stated above, but is reaP~irmed in all other 
respects. 

&Jnder the authority of section 7805 (b') of the 1954 Code, the effect 
of Revenue Ruling 57 — 168, supra, as reafiirmed by this ruling, will not 
be applied retroactively to those plans containing a provision for early 
retirement v ith the employer's consent which are not in conformance 
with the aforesaid standards, but with respect to which favorable de- 
termination letters as to qualification under section 401(a) of the 1954 
Code (or section 165(a) of the 1989 Code) had been issued prior to 
the publication of Revenue Ruling 57 — 168, supra. Such favorable 
determination letters will continue in effect unless and until revoked. 
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SECTION 402. — TAXABILITY OF BENEFICIARY OF 
EMPLOYEES' TRUST 

Rev. Rul. 58 — 94 26 CFR 1, 402(a) — 1: Taxability of beneficiary 
under a trust which meets the requirements 
of section 401(a). 

An employee is deemed to have separated from the service of an 
employer where, under a plan of reorganization within the meaning 
of section 368(a) (1) (C) of the Internal Revenue Code of 1054, all 
the assets and liabilities of a corporation are transferred to another 
corporation which, in turn, transfers such assets and liabilities to 
a wholly owned subsidiary of the latter and the employees of the 
predecessor corporation become employees of the subsidiary. 
Therefore, a distribution, within one taxable year, of the total 
amount standing to the credit of the participants under the pred- 
ecessor corporation's qualified employees' pension plan which is 
terminated by reason of the reorganization, may be considered a 
gain from the sale or exchange of a capital asset held for more 
than six nionths, to the extent that it exceeds the amount contrib- 
uted by the employee. 

A. dvice has been requested ivhether an employee is deemed to have 
separated from the service of his employer, within the meaning of 
section 402(a) (2) of the Internal Revenue Code of 1054, where, under 
a reorganization, the qualified employees' pension plan and trust are 
terminated and all the assets and liabilities of the employer company 
are transferred to a corporation which then transfers such assets and 
liabilities to a wholly owned subsidiarv of the latter and the employees 
of the predecessor company become employees of the subsidiary 
corporation. 

The cV company entered into an agreement and plan of reorganiza- 
tion with the P corporation and the 8 corporation whereby all the 
assets and liabilities of the iV company were transferred to the P cor- 
poration in exchange for common stock of the P corporation. A. fter 
acquiring these assets and liabilities, the P corporation then trans- 
ferred them to the 8 corporation in exchange for shares of common 
stock of the 8 corporation. The 8 corporation is a wliolly o~ned sub- 
sidiary of the P corporation. The reorganization was one within 
the meaning of section 808(a) (1) (C) of the Code v-herein the term 
"reorganization" is defined, in part, as meaning the acquisition by 
one corporation, in exchange solely for all or a part of its voting stock 
(or in exchange solely for all or a part of the voting stock of a cor- 
poration which is in the control of the acquiring corporation), of 
substantially all of the property of another corporation. The pla~ces 
of business formerly operated by the rV company were then operated 
by the 8 corporation and virtually all the employees of cV company 
became employees of the 8 corporation. The 3f company continued 
in existence after the effective date of the transfer of its assets only 
for purposes of liquidation. 

The employees' pension plan and trust, established by the 3f com- 
pany, which have been held to qualify under section 401(a) and the 
trust to be exempt under section 501(a, ) of the Code, were terminated. 
A. distribution of the total amount standing to the credit of each 
employee of cV company was made in one taxable year to each such 
employ ee. 
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Distributions from a qualified employees' trust are taxable in ac- 
cord;ince with section 402(a) of the Cocle. Paragraph (1) of such 
sectioii provides, in part, tliat amounts actually distributed or made 
avail;ible shall be taxable in the, year in which distributed or made 
available, under section 72 of the Code except that section 72(e) (3) 
shall not apply. Section 402(a) (2) of the Code provides that if the 
total distributions payable under a qualified trust, with respect to any 
employee, are paid to tlie distributee within one taxable year of the 
distributee on account of the employee's death or other separation 
from the service, or on account of the employee's death after separa- 
tion from the service, the amount of such distribution, to the extent 
exceeding the amounts contributed by the employee, shall be considered 
a gain from the sale or exchange of a capital asset held for more than 
six months. 

Unlike section 165(b) of the Internal Revenue Code of 1939, which 
was silent as to any distinction, section 402 of the 1954 Code difierenti- 
ates between distributions on account of a "separation from the serv- 
ice" of an employer and distributions as a result of "the complete ter- 
mination of" the plan of an employer& at least where the employer is 
a corporation. Distributions on account of "separation from the serv- 
ice" of an employer which otherwise meet the tests of section 
402(a) (2) are given long-term capital gain treatment thereunder, 
but under section 402(e) distributions resulting from the complete 
termination of a stock bonus, pension, or profit-sharing plan of a cor- 
poration, if the termination of the plan is incident to the complete 
liquidation of the corporation, whether or not such liquidation is inci- 
dent to a reorganization as defined in section 368(a) of the Code, are 
to be considered as distributions on account of separation from service 
only if made after December 31, 1953, and before January 1, 1955, and 
only if the liquidation occurs before August 16, 1954. 

It is clearly brought out by the legislative history of section 402 of 
the 1954 Code that the phrase "separation from the service" in section 
402(a) (2) of the Code as finally enacted does not extend to distribu- 
tions resulting from the liquidation or reorganization of a corporate 
employer, which do not involve a substantial change in the make-up 
of employees, except as section 402(e) of the Code requires such dis- 
tributions to be considered on account of separation from service for 
the limited period to which that subsection is applicable. Section 
402(e), in substantially its present form, was added to the proposed 
legislation in the Senate as a partial substitute for similar provisions 
contained in section 402(a) (2) and (3) (B) (ii) of the House bill, 
which were eliminated in the Senate. Those provisions of the House 
bill would have extended long-term capital gain treatment prospec- 
tively to distributions by reason of the termination of a plan "as a 
result of the complete termination of the business of the employer, " 
wliich was defined in section 402(a) (3) (B) (ii) to mean "in the case 
of an employer ~~ hich is a corporation, the complete liquidation of such 
corporation whether or not such liquidation qualifies as a complete 
liquida, tion under section 336 and whether or not such liquiclation is 
incident to a corporate acquisition of property, a statutory merger, 
or consolidation, " which was treated as a cause of distribution distinct 
from separation from service. As was stated most clearly at p;ige 54 of 
the report of the Senate Committee on Finance, the provisions of the 
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House bill regarding distributions resulting from the termination of a 
plan because of the complete liquiclation of the business of a corporate 
employer had been intended to extend capital gain treatment to situa- 
tions such as arise upon the merger of a firm with a pension plan with 
another firm without such a plan, with the result that the plan of the 
first corporation is terminated; but it was deemed necessary to elimi- 
nate, prospectively, any such extension of. capital gain treatment "to 
eliminate the possibility that reorganizations which do not involve 
a substantial change in the make-up of employees might be arranged 
merely to take advantage of the capital gains provision. " See section 
402 of Senate print of H. R. 8800, 88d Cong, , as referred to the Com- 
mittee on Finance, March 28, 1954; print of H. R. 8800 dated July 2, 
1954, with engrossed Senate amendments, pages 173-178, inclusive. 
See also H. R. Report No. 1387, 83d Cong. , page A147; Senate Report 
No. 1622, 83d Cong. , pages 54 and 289; and the H. R. Report, No. 2543, 
83d Cong. , pages 11, 41, and 42, as to Senate Amendment No. 83. 

It is nevertheless the position of the Internal Revenue Service that 
Congress did not intend in section 402 to discriminate against the 
employees of a corporate employer by extending to them less favorable 
treatment than would be accorded under section 402(a) (2) in cases 
involving separation from the service of a noncorporate employer. 
The legislative history of section 402 discloses instead an attempt to 
deal, in the first instance favorably but in the ultimate outcome un- 
favorably, so far as concerns the prospective equi'ect of the section, with 
a phase of the subject of separation from employment which is peculiar 
to the termination of plans of corporate employers by reason of cor- 
porate liquidations or reorganizations. This history' makes it plain 
that a corporate liquidatioii or reorganization which brings about a 
change in employment relationship in no more than a formal or tech- 
nical sense, and which does not involve a substantial change in the 
make-up of employees, is not enough to constitute a "separation from 
the service" under section 402(a) (2). Nothing in the language of 
section 402 or in its legislative history, however, suggests that a separa- 
tion from the service of a corporate emplover does not occur where a 
corporate liquidation or reorganization is not itself the cause of. termi- 
nation of the employer's plan but is merely incident to such a change in 
the ownership of the business as might occur in the case of a noncor- 
porate employer. If, for example, the termination of a corporate em- 
ployer's plan is incident to a sale of its stock to another corporation for 
cash, followed by the immediate merger of the employer corporation 
into the purchasing corporation, distributions to its employees under 
the plan may be on account of a separation from service, just as in the 
case of an individual or partnership employer which has sold its assets 
for cash, even though substantially all employees of the former busi- 
ness are re-employed by the purchaser. In that regard, see Rev. Rul. 
58 — 95, page 21, this Bulletin. 

The instant case does not involve the disposition of either the stock 
or the assets of the employer corporation for cash but the disposition 
of assets for stock of a corporation in control of the acquiring corpora- 
tion in a section 368(a) (1) (C) reorganization. Factually, the ease is 
similar to 3f any 4'ilier et a/ v. Commissioner, 22 T. C. 298, affirmed 226 
Fed. (2d), 618, acquiescence page 5, but that case arose under 
section 165(b) of the 1939 Code and for the reasons stated above is 
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not considered controlling for purposes of section 402(a) (2) of the 
1»4 «de. Nevertheless, a separation from service would have oc- 
curred in the instant case within the meaning of section 402 (a) (2) had 
the employer been an individual or partners~hip disposing of its assets 
for stock in a previously unrelnted corporation, at least where the 
transferor or transferors were not in control of the trnnsferee corpora- 
tion immediately nfter its acquisition of the assets. There is as real 
a change in the ownership of the business in the instant case as if the 
employer hnd not been a corporation, nnd the fact that there is suf- 
ficient continuity of interest to allow the transaction to be treated as a 
tnx-free reorganization under section 361(a) nnd 368(a) (1) (C) of the 
Code, so far as concerns the employer corporation and its stockholders, 
should not prevent viewing it ns involving a separation from service for 
the purposes of section 405(n) (2) as to the nA'ected employees. 

Accordingly, it is held that an employee is deemed to have "separated 
from the service" of an employer, within the meaning of section 
402 (a) (2) of the 1954 Code where, under a reorganization, within the 
menning of section 868(a) (1) (C) of the Code, nll the assets and lia- 
bilities of a company are transferred to a corporation which then trans- 
fers such assets and liabilities to n wholly o~ned subsidiary of the lat- 
ter, and the employees of the predecessor company become employees 
of the subsidiary. Therefore, a distribution, within one taxable year, 
of the total amount standing to the credit of the participants under 
the predecessor company's qualified employees' pension trust which is 
terminated by reason of the reorganization, may be considered a gain 
from the sale or exchnnge of a capital asset held for more than six 
months, to the extent that, it exceeds the nmount contributed by the 
employee. 

Eev. Rul. 58 — 05 
A "separation from the service" of a corporate einployer occurs, 

within the intendment of section 402(a) (2) of the Internal Reve- 
nue Code of IM4, ivhen the terinination of its qualified employees' 
pension trust is incident to the acquisition of all of its stock by 
another corporation for cash, in a transaction amounting in sub- 
stance to a purchase of assets for cash, even though shortly there- 
after its emplovees are taken over by the controlling corporation 
upon the transfer of the assets of the subsidiary to the controlling 
corporation under a plan of coniplete liquidation v ithin the inean- 
ing of section 382(b) of the Code. Therefore, a distribution, 
made in one taxable year of each distributee, of the total amount 
due such employees upon the term. ination of the trust, niay be 
considered a gain from the sale or exchange of a capital asset held 
for inore than six nionths, to the extent that it exceeds the amount 
contributed by the employee. 

Advice has been requested whether a distribution und. er a qualified. 
employees' pension trust, terminated on the occasion of the liquida- 
tion of a subsidiary company, with resultant transfer of all its assets 
to the controlling corporation, where the employees of the subsidiary 
become employees of the controlling corporation, may be considered 
to be made on account of the employees' "separation from the serv- 
ice" of the employer within the intendment of section 402(a) (2) of 
the Internal Revenue Code of 1054. 

In March 1056, the N' corporation purchased all outstanding shares 
of. the stock of 0 company. The 0 company continued to operate, as 

475254' — 58 14 
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a wholly owned subsidiary of 
tlute 

3I corporation, until July 1056, when, 
under a plan ot complete 1IquIdation theretofore adopted, all of the 
assets of the 0 company, exclusive of. its franchise, were distributed 
to the 3f corporation, as its so]e stockholder. The distribution of 
assets, subject to liabilities, result. ed in the complete liquidation of the 
0 company within the meaning of section 332(b) of the Code. 

After the complete liquidation of the 0 company, the lV corpora- 
tion continued the same business at the place of business formerly 
used by the 0 company. The former employees of the 0 company 
were then taken over by the A' corporation. The basis for the assets 
acquired by the cV corporation was determined under the provisions 
of section 834(b) (2) of the Code, wherein it is provided, in part, that 
if property is received by a, corporation in a distribution in complete 
liquidation of another corporation, within the meaning of section 
882(b), and if the distribution is pursuant to a plan of liquidation 
adopted on or after June 22, 1954, and not more than two years after 
the date the stock of the distributing corporation possessing at least 
80 percent of the total combined voting power of all classes of stock 
entitled to vote, and at least 80 percent of the total number of shares 
of all other classes of stock, was acquired by the distributee by pur- 
chase during a period of not more than 12 months, then the basis of 
the property in the hands of the distributee shall be the adjusted 
basis of the stock with respect to which the distribution was made. 

Upon the liquidation of the 0 company, the employees' pension 
plan and trust, which it had established in 1048 and which have been 
held respectively to meet the requirements of section 401(a) of the 
Code and to be exempt under section 501(a), were terminated. A 
distribution, of the total amount due the employee participants under 
the trust, , was made in one taxable year to each of the distributees. 

Section 402(a) (1) of the Code provides, in part, that amounts ac- 
tually distributed or made available under a qualified employees' 
trust shall be taxable in the year in which distributed or made avail- 
able, under section 72 of the Code except that section 72(e) (8) shall 
not apply. Section 402(a) (2) provides that if the total distributions 
payable under a qualified trust, , with respect to any employee, are 
paid to the distributee within one taxable year of the distributee on 
account of the employees' death or other separation from the service, 
or on account of the employees' death after separation from the serv- 
ice, the amount of such distribution, to the extent exceeding the 
amount contributed by the employee, shall be considered a gain from 
the sale or exchange of a capital asset held for more than six months. 

The facts of the instant case closely parallel those in the case of 
Lester B. 3Xartin et ux. v. Com~niwioner, 26 T. C. 100, acquiescence 
page 5. There the entire capital stock of the employer corporation 
was acquired by another corporation for cash in September, 1948, and 
the purchasing corporation operated the e~nployer corporation as a 
subsidiary through. March, 1040, with the employer corporation's 
pension plan remaining in eRect, during that period of operation. 
On April 1, 1NO, however, the subsidiary employer corporation was 
liquidated and all of its assets were transferred to the parent along 
with all of its employees. The pension plan of the former employer 
was thereupon terminated and terminal distributions were made to its 
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beneficiaries, which were held entitled to capital gain treatment under 
sectio» 165(b) of the 1080 Code. The Tax Court, following its de- 
cision in . 1larl 1liPer et a/, v. Commissioner 22 T. C. 208 affirmed 
2-6 Fed. (-d) 618& acquiescence page 5, held that the liquidation of the o 
subsidiary itself resulted in a "separation from the service" of the 
liquidated corporation. 

For the reasons stated in Rev, Rul. 58 — 04, page 104, it is the position 
of the Internal Revenue Service tliat the liquiclation of a wholly- 
ow»ed subsidiary corporation does not in and of itself eff'ect a 
separ;ition from the service" of. an employer within the meaning 

of section 402(a) (2) of the 1051 Code. The rationale of the 3lartin 
case is therefore not considered controlling for the purposes of 
section 402(a) (2). Xevertheless, it is considered that the same 
result might be reached on similar facts under section 402(a) (2) 
of the Code, provided the acquisition of stock of the liquidated cor- 
poration and the later liquidation may be regarded as an integrated 
transaction in substance involving the purch~ase of the assets of the 
former employer corporation. The rule is well established by court 
decisions that the acquisition of the assets of a corporation in a series 
of steps, involving an initial purchase of its stock and the later liqui- 
dation or merger of the acquired corporation into the acquiring cor- 
poration, may in substance constitute an acquisition of the assets for 
cash. See, for example, Comm'ssioner v. Ashland Oil and Be/ning 
Co. , 90 Fed. (2d) 588, certiorari denied, 806 U. S. 661; K'imbell-Dia- 
mond 3fi7ling Co. v. Commissioner, 14 T. C. 74, affir~med 187 Fed. 
(2d) 718, certiorari denied 842 U. S. 827. In such cases there is a 
real, as distinguished from a, purely formal or technical, change in the 
ownership of the business, and the fact that the necessary series of 
steps includes a corporate liquidation or reorganization does not pre- 
clude the result tliat a "separation from the service" of the former 
employer corporation has occurred, 

As indicated above, section 884(b) (2) of the Code allows a corpo- 
ration which has acquired at, least 80 percent of all classes of stock of 
another corporation, including voting stock, within a period of 12 
months, to take as its basis for assets acquired within two years there- 
after in a section 832(b) liquidation the adjusted basis of the stock 
with respect to which the distribution was made. Section 884(b) (2) 
represents a special statutory extension, for basis purposes, of the rule 
of the Ashland Oil and Eefining Co. and The Kimbell-Diamond 3fill- 
ing Co. line of-decisions since its eff'ect is similarly to treat the acqui- 
sition as an acquisition of assets rather than of stock in the first in- 
stance. Where section 884(b) (2) is a. pplicable, the Service will ordi- 
narily view the acquisition as of assets rather tlian stock for the pur- 
poses of section 402(a) (2) as well, in the interest of convenience in 
administration, 

Accordingly, it is held that a "separation from the service" of a 
corporate employer occurs, within tlie intendment of section 402 (a) (2) 
of the Internal Revenue Code of 1054, when the termination of its 
qualified employees' pension trust is incident to the acquisition of 
all of its stock by another corporation for cash, in a transaction 
amounting in substance to a purchase of assets for cash, even though 
shortly therea, fter its employees are taken over by the controlling 
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corporation upon the transfer of the assets of the subsidiary to the 
controlling corporation under a plan of complete liquidation within 
the meaning of section 8~&o (b) of the Code. Therefore, a distribution 
made in one taxable year of each distributee, of the total amount due 
such employees upon the termination of the trust, may be considered 
a gain from the sale or exchange of a capital asset held for more 
than six months, to the extent that it exceeds the amount contributed 
by the employee. 

Rev. Rul. 58 — 96 

Where, incident to a plan of complete liquidation, all the assets of 
a corporation are sold for cash and the trust forming part of the 
qua. lified employees' pension, profit-sharing, or stock bonus plan is 
terminated, distributions under the trust may be considered to be 
made on account of the employees' "separation from the service, " 
within the meanin of section 402(a) (2) of the Internal Revenue 
Code of 1fifi4, as to all separated employees, including those employ- 
ees who incident to such sale of assets go over to the purchaser. 
If the distributions represent the total distributions payable and 
are made in one taxable year of the distributees, the amount of such 
distributions, to the extent exceedin the amount contributed by 
the employees, shall be considered gains from the sale or exchange 
of capital assets held for more than six months. 

Advice has been requested whether a distribution from an employ- 
ees' trust, described under section 401(a) of the Internal Revenue 
Code of 1954 and exempt from tax under section 501(a) of the Code, 
may be treated as a distribution on account of separation from the 
service within the meaning of section 402(a) (9) of the Code, ~here 
incident to a plan of complete liquidation the assets of the emploving 
corporation are sold for cash and most of the employees go over to the 
purchasing corporation. 

Incident to a plan of complete liquidation, a corporation sold all 
its corporate assets to another corporation for cash and ceased its 
business operations. Most of the employees of the liquidated corpo- 
ration became employees of the purchasing corporation. None of 
the oKcers or directors of either corporation were olficers or directors 
of the other corporation. Incident to the sale and by reason of the 
cessation of business, the qualified employees' pension and profit- 
sharing plans and trusts were terminated and a distribution made 
of the total amounts standing to the credit of the employee participants. 

Section 409(a) (2) of the Code provides, in part that in the case 
of an employees' trust described. in section 401(a) of the Code, which 
is exempt from tax under section 501(a) of the Code, if the total 
distributions payable with respect to any employee are paid to the 
distributee within one taxable year of the distributee on account of 
the employee's separation from the service, the amount of such dis- 
tribution, to the extent exceeding the amounts contributed by the 
employee, shall be considered a gain from the sale or exchange of 
a capital asset held for more thaii six months. 

Accordingly, in line with the position of the Service as stated in 
Revenue Rulings 58 — 94 and 58 — 95, pp. 194 and 197, it is held that 
where, incident to a plan of complete liquidation, all the assets of a 
corporation are sold with resulting recognition of gain or loss under 
section 10(P of the Code, and thc trust forming part of the qualified 
employees' pension, profit-sharing or stock bonus plan is terminated, 
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d»ti'ibutions under such trust may be considered to be made on. 
account of the employees' "separation from the service, " within the 
meaning of section 40o(a) (0) of the Code, as to all separated em- 
ployees, including those employees who, incident to the sale of assets, 
go over to the purchaser. If the distributions represent the total 
distributions payable and are made in one taxable year of the distribu- 
tees, the amount of such distributions, to the extent exceeding the 
amounts contributed by the employees, shall be considered gains from 
the sale or exchange of capital assets held for more than six months. 

Rev. Rul. 58 — 07 

Avhere, incident to a plan of complete liquidation, the assets 
used in carrying on the business of one of two divisions of a corpora- 
tion are sold to another corporation and the employees' qualified 
profit-sharing plan aud trust are continued by the seller, a total 
distribution of the amount standing to the credit of those employees 
who go over to the purchasing corporation may be considered as 
a long-term capital gain under section 402(a) (2) of the Internal 
Revenue Code of 1054, to the extent that it exceeds the amount con- 
tributed by the employee. 

Advice has been requested whether a distribution from a trust 
forming part of a qualified employees' profit-sharing plan may be 
considered as a distribution on account of separation from service 
within the meaning of section 402 (a) (2) of the Internal Revenue Code 
of 1M4 where, incident to a plan of complete liquidation, the assets 
used in carrying on the business of one of two divisions of a corpora- 
tion are sold to another corporation, the profit-sharing plan and 
trust are continued in operation by the seller but a total distribution 
is made to those employees who go over to the purchasing corporation. 

A corporation conducted two businesses by means of separate divi- 
sions. Incident to a plan of complete liquidation, the corporation 
sold the property and assets of one division to a separate company. 
Practically all of the employees of the division, the property and 
assets of which were sold, were taken over by the purchasing corpora- 
tion. A total distribution was made of the amounts standing to the 
credit of the former employees of said division under the employees' 
profit-sharing trust established by the corporation. The trust has 
been held as qualifying under section 401(a) of the Code and to be 
exempt under section 501 ( a) . 

The selling corporation did not control, nor was it controlled by, 
the purchasing corporation. None of the persons who v-ere stock- 
holders of the selling corporation are officer or directors of the pur- 
chasing corporation and none of the stockholders of the latter are 
officers or directors of the selling corporation. The selling corporation 
will continue to exist under State law for the period required to 
pay its debt, wind up its affairs, and distribute the remaining assets. 
The profit-sharing trust will not be terminated but is intended to 
be continued by the successor to the selling corporation, when its 
liquidation has been completed. 

Section 402(a) (9) of the Code provides, in part, that in the case 
of an employees' trust described in section 401(a), which is exempt 
from tax under section 501(a) of the Code, if the total distributions 
payable with respect to any employee are paid. to the distributee 
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within one taxable year of the distributee on account of the employee's 
death or other separation from service, the amount of such distribu- 
tion, to the extent exceeding the amounts contributed by the employee, 
shall be considered a long-term capital gain. 

Accordingly, in line with the position of the Service as stated in 
Revenue Rulings 58 — 94 and 58 — 95, pp. 194 and 197, it is held that 
where, incident to a plan of complete liquidation, the assets used in 
carrying on the business of one of two divisions of a corporation are 
sold to another corporation and the employees' qualified profit-sharing 
plan and trust are continued in effect by the seller, a total distribution 
of the amount standing' to the credit of those employees who go over 
to the purchasing corporation may be considered as having been 
made on account of separation from the service and, therefore, taxable 
as a long-term capital gain under section 409(a) (9) of the Code, to 
the extent, that it exceeds the amount contributed by the employee. 

Rev. Rul. 58 — 98 

Two stockholder-employees owned the outstanding shares of stock 
of the 3I corporation and participated in the employee's profiit-shar- 
ing trust established by the corporation. The trust has been held to 
meet the requirements of section 401(a) of the Internal Revenue Code 
of 1954 and to be exempt from tax under section 501(a) of the Code. 
The 3f corporation was liquidated and dissolved, and a successor 
partnership was formed to continue the business. The two former 
stockholder-employees of the 3I corporation are partners in the suc- 
cessor partnership and, as such, are no longer eligible to participate 
in the profit-sharing trlust, which was continued by tile partnership. 
See I. T. 8850, C. B. 1940 — 1, 64, and Rev. Rul. 57 — 163, C. B. 1957 — 1, 198. 
A lump sum distribtion was made of the total amounts standing to 
the credit of each of the two former stockholder-employees in the 
trust. EIeM, insofar as the two former stockholder-employees of the 
3l corporation are concerned, there was a "separation from the serv- 
ice" of such corporation when they became partners within the pur- 
view of section 402(a) (2) of the Code. Accordingly, a single cash 
payment to each of the two former stockholder-employees of the total 
amount due them under the trust constitutes a long-term capital 
gain, to the extent that it exceeds the amount contributed by the 
employees. 

Rev. Rul. 58 — 99 
Where the employees of a subsidiary corporation were partici- 

pants in the qualified employees' pension plan and trust established 
by the parent corporation and such subsidiary, and the subsidiary 
is separated from the parent corporation and continues as a. sepa- 
rate taxable entity, a distribution from the eniployees' trust of the 
total amount standing to the credit of the employees of the sub- 
sidiary corporation cannot be considered as having been made on 
account of the employee's separation from the service within the 
nieaning of sectiou 402(a) (2) of the Internal Revenue Code of 
I054 and is, therefore, taxable under the provisions of section I2 
of the Code. 

Advice has been requested relative to the taxability of a distribu- 
tion from a trust forming part of the qualified employees' pension 
plan established by a parent corporation and its subsidiary when the 
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subsidiary corporation is separated from and severs all connections 
with the parent corporation and distribution is made to the employees 
of the subsidiary of the total amounts standing to their credit in the 
trust. 

The employees of the 8 corporation, a, subsidiary of the P cor- 
poration, were participants in the trust forming a part of the em- 
ployees' noncontributory pension plan established by the two 
corporations. Tlie plan and trust have been held to meet the require- 
ments of section 401(a, ) of the Internal Revenue Code of 1054 and 
the trust to be exempt under section 501(a) of the Code. Control 
of the 8 corporation was obtained by other interests under which it 
continued. to operate as a, separate taxable entity. The plan was at 
that time discontinued as to the employees of the 8 corporation. The 
total amount standing to the credit of the 8 corporation employees in 
the trust established as a part of the pension plan was distributed in 
cash in a lump-sum to those employees. 

Distributions from a qualified employee's trust are taxable in ac- 
cordance with section 402(a) of the Code. Paragraph (1) thereof 
provides, in part, that amounts actually distributed or made available 
sha, ll be taxable in the year in which distributed or made available, 
under section 72 of the Code except that section 72(e) (8) shall not 
apply. Section 402(a) (2) of the Code provides that if the total dis- 
tributions payable under a qualified trust, with respect to any employee, 
are paid to the distributee within one taxable year of the distributee 
on account of the employee's death or other separation from the service, 
or on account of the employee's death after separation from the service, 
the amount of such distribution, to the extent exceeding the amounts 
contributed by the employee, shall be considered a gain from the sale 
or exchange of a capital asset held for more than six months. 

In the cases of Edward Joseph Ohneki, Jr. v, Commz8sioner, 17 T. C. 
562, the Tax Court of the United States, in sustaining the Commis- 
sioner's findings that a distribution under a qualified trust was taxable 
as ordinary income and not as long-term capital gain stated, in part, 
"Total distributions 'on account, of the employee's separation from the 
service' means that the distributions were made on account of the em- 
ployee's separation from the service of his employer. " Also, in Egtate 
of Frank B. Fry v. Comm~'. sH, oner, 19 T. C. 461, aflirmed, 205 Fed. (2d) 
517, it was held that where an employee received the distributions 
payable to him by reason of his participation in an employees' trust 
but, the employee continued to render services and receive his regular 
salary, the distribution was taxable as ordinary income. IIere the 
Court stated, in part, that "In order to obtain the benefits permitted 
under section 165(b) of the Internal Revenue Code (corresponding 
to section 402(a) (2) of the 1954 Code), the decedent must, have been 
retired or severed his connection with his employer. ~ * "' " (Paren- 
thesis supplied. ) See Rev. Rul. 56 — 214, C. B. 1056 — 1, 106. 

From the foregoing it is seen that employees of the 8 corporation 
prior to its separation from the parent, P corporation. , continued as 
employees of 8 corporation subsequent to the separation of the two 
companies. Thus, the distributions from the instant pension trust 
cannot be said to ha~ve been made "on account of the employee's separa- 
tion from the service" of the employer, the 8 corporation. 
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Accordingly, it is held that where the employees of a subsidiary 
corporation we~re participants in the qualified employees' pension plan 
and trust established by the parent corporation and such subsidiary, 
and the subsidiary is separated from the parent corporation and con- 
tinues as a separate taxable entity, a distribution from the employees' 
trust of the total amount standing to the credit of the employees of. 
the subsidiary corporation cannot be considered as having been made 
on account of the employee's separation from the service within the 
meaning of section 402(a) (2) of the Code and is, therefore, taxable 
under the provisions of section 72 of the Code. 

Rev. Rul. 58 — 280 

Under an employees' profit-sharing plan and trust, where par- 
ticipants of a stated length of time are permitted to make a with- 
drawal of employer contributions and earnings thereon which have 
been credited to their accounts for at least two years, thereby 
incurring a suspension of participation for a specified period dur- 
ing which time no contributions are made by the employer on 
behalf of such employees, such suspension represents a substan- 
tial restriction or limitation, the amounts which are permitted to 
be withdrawn are not "made available" to the employees, and such 
employees will not be taxable until a withdrawal is actually made. 

When a plan provides that a suspension of participation for 
six months will be incurred upon each withdrawal, the amount 
representing the difference between the amount actually withdrawn 
and the maximum amount permitted as a withdrawal is held to be 
made available to the participant making such partial withdrawal, 
even though the balance may later be withdrawn only by incurring 
another similar suspension of participation. 

Advice has been requested whether a participant in an employees' 
profit-sharing plan is held to be in receipt of the total amount he 
could withdraw from the trust under the plan, in those cases ~here 
he actually withdraws only a portion of such amounts, whereupon the 
balance thereof is available only by incurring an additional suspen- 
sion f rom the plan. 

An employees' profit-sharing plan provides for employer con- 
tributions out of current or accumulated earnings or profits, pursuant 
to a definite formula, which are contributed monthly. The accumu- 
lated earnings and profits are substantial and, even if a loss were 
sustained for any year in any amount which can reasonably be an- 
ticipated, contributions could still be made out of such accumulated 
earnings or profits. The plan also provides that employees who have 
been participants for a stated length of time may make a witlidrawal 
of the employer's contributions to the plan and earnings thereon, 
which have been credited to their accounts in the trust under the 
plan for at least two years as of the close of the preceding calendar 
year. When such a withdrawal is made, the participant incurs a 
six-months' suspension from participation under the plan, during 
which time no contributions are made by the employer oil behalf 
of such employee. Withdrawals are permitted only once in every 
six months. A participant making a partial withdrawal of the total 
amount available for withdrawal is suspended for a period of six 
months after each such withdrawal and such suspension will not run 
concurrently with any other suspension incurred or required. The 
plan and trust have been held to meet the requirements of section 
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401(a) of the Internal Revenue Code of 1054 and the trust to be 
exempt under section 501(a) of the Code. 

Section 402(a) of the Code provides that the amount actually dis- 
tributed or made available to any distributee by an employees' trust 
described in section 401(a), which is exempt from tax under section 
501(a), shall be taxable to him in the year in which so distributed 
or made available. Revenue Ruling 55 — 498, C. B. 1055 — 1, 41, holds 
that a participant's interest in an employees' trust, described in sec- 
tion 401(a) of the Code and exempt under section 501(a) is not made 
available to him within the purview of section 409(a) of the Code 
where there are substantial conditions or restriction. s on his right 
of withdrawal. 

Section 1. 451 — 9 of the Income Tax Regulations states that income, 
although not actually reduced to a taxpayer's possession, is construc- 
tively received by him in the taxable year during which it is credited 
to his account or set apart for him so that he may draw upon it at 
any time. However, income is not constructively received if the tax- 
payer's control of its receipt is subject to substantial limitations or 
restrictions. 

Accordingly, it is held that, under an employees' profit-sharing 
plan and trust, where participants of a stated length of time are 
permitted to make a withdrawal of employer contributions to the 
trust and earnings thereon, ivhich have been creditecl to their ac- 
counts for at least two years, thereby incurring a suspension of par- 
ticipation for a specified periocl during which no contributions are 
made by the employer on behalf of such employees, such suspension 
represents a substantial restriction or limitation, the amounts which 
are permitted to be withdrawn are not "made a~vailable" to the em- 
ployees, and such employees will not be taxable until a withdrawal 
is actually made. 

It is further held, ho~ever, that the act of withdrawing a portion 
of the trust funds constitutes an exercise of dominion and control 
over the entire amoimt which could have been withdrawn at the ~ 
same time without any additional penalty. Thus, as to the difference 
between the maximum amount permitted as a withdrawal and the 
amount actually withdrawn, there is no substantial restriction or limi- 
tation on the participant's right to receive the amount representing 
such difFerence, even though the balance may be later withdrawn only 
by incurring another similar suspension of participation. Accord- 
ingly, such difFerence is considered to be made available at the time 
of any withdrawal. 

Taxability of total distribution payable in one taxable year zn ac- 
count of the separation from service of a nonresiclent alien residing 
in Canacla. See Rev. Rul. 58 — 947, page 623. 

Taxability of total distribution payable in one taxable year, with 
respect to an employee who is a nonresident alien residing in Aus- 
tralia, under an employees' exempt trust on account of the employ- 
ee's death or other separation from service. See Rev. Rul. 58 — 248, 
page 691. 
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Rev. Rul. 58 — 307 26 CFR 1. 402 (b) — 1: Treatment of beneficiary of 
a trust not ex& mpt under section 501(a). 

(Also Section 2508. ) 
Under a nonexempt, contributory pension or profit-sharing plan 

and trust, established by an employer for employees, where a par- 
ticipant's interest therein (exceeding his oivn contributions) does 
not become vested until he reaches age 60, and is thereafter paid 
or made available to him only at the uncontrolled discretion of 
the trustees, a relinquishment by a participant, age 60 or over, to 
the trustees of all his rights to the amount of the employer's con- 
tributions credited to his account before such account has been made 
available to hini ivill not result in Federal income tax liability to 
the employee or to the trust. 

However, his interest in the relinquished amount is vested to the 
degree that the transfer to the trustees of his rights thereto, for 
reallocation among remaining participants, constitutes a gift for 
the purposes of the Federal gift tax and the remaining participants 
under the plan are donees under the gift. Also, since the trustees 
have broad discretion in the allocation of. amounts in the trust, the 
value of the gift to any one donee is not susceptible of determiuation 
and no exclusion is allowable with respect to the gift. 

Advice has been requested relative to the Federal income and gift 
tax consequences arising out of the relinquishment by an employee 
of all his vested rights to the amount of the employer's contributions 
to an employees' nonexempt, contributory pension or profit-sharing 
plan which have been credited to his account in the trust forming part 
of the plan. 

A corporate employer established a contributory trusteed profit- 
sharin]r plan for some of its employees. All contributions by par- 
ticipating employees, and the earnings thereon, are maintained in 
"A" accounts in the names of such employees. The contributions of 
the employer on behalf of such employees, and the earnings thereon, 
are credited to the names of the employees in a separate "B" account. 
The trust forming a part of the plan was never exempt from tax under 
section 165(a) of the Internal Revenue Code of 1%9; neither has it 
been a qualified and exempt trust under sections 401(a) and 501(a), 
respectively, of the 1054 Code. 

Amounts set apart for an employee under the plan in both accounts 
"A. " and "B" are made available and paid to the employee or his bene- 
ficiaries by direction of the trustees in their uncontrolled discretion at 
any time, except that payment of any amount set apart for any em- 
ployee begins not later than the first day of the month following the 
month of his actual retirement. Where a participant ceases to be 
an employee before attaining the age of 60, then and only then may 
the trustees, in their uncontrolled discretion, reallocate or transfer 
all or part of the "B" account of such participant to the then existing "B" accounts of remaining participating employees in proportion to 
the amount in each such account. The trustee may direct the dispo- 
sition, then or later, or from time to time, of the remainder, if any, of 
the "B" account of the participating employee, either to him or to 
his beneficiaries. 

An employee, who was more than 60 years of age and a participant 
under the plan, relinquished all rights to any claims in or arising out 
of the "B" account of the trust under the plan. The relinquishment 
operated in favor of no particular individual, but the amount so re- 
leased to the trustees was to be reallocated and administered in accord- 
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ance» ith the terms of the plan and the powers and discretion vested 
in such trustees. 

S«t~on 402(b) of the 1954 Code, covering the taxability of a bene- 
ficiary of a nonexempt employees' trust, provides, in part, that the 
amount actually distributed or made available to any distributee by 
any such trust, shall be taxable to him, in the year in which so dis- 
tributed or macle available, under section 72 except tlrat section 
72(e) (3) shall not apply. 

Accordingly, it is held that although the employee participant is 
more than 60 years of age, inasmuch as the amount relinquished is 
not unqualifiedly made a~vailable to him or any other participating 
employee until sued time as the employee actually retires or other- 
wise terminates his services, or until the trustees, in their uncontrolled 
discretion, take the necessa~ry action to make it available, the relin- 
quishment by the employee before tha, t time of a. ll his ri~ghts to all 
amounts in his "B" account does not result in an actual or constructive 
distribution within the meaning of section 402(b)of the Code and, 
therefore, does not create any Federal income tax liability to the 
employee or to the trust. 

Section 86. 2 of Regulations 108, pertaining to the Federal gift 
tax and made applicable to the 1954 Code by Treasury Decision 6091, 
C. B. 1954 — 2, 47, states in part that, with regard to "transfers 
reached, " that the statute imposes a tax whether the transfer is in trust 
or otherwise, »hether the gift is direct or indirect, and»hether the 
property is real or personal, tangible or intangible. Thus, for ex- 
ample, a taxable transfer m~ay be efi'ected by the declaration of a 
trust, the foregiving of a debt, the assignment of a, judgment, the 
assignment of the benefits of a contract of. insurance, or the transfer of 
cash, etc. Inasmuch as the tax also applies to gifts indirectly made, 
all transactions whereby property or property rights or interests are 
gratuitously passed or conferred upon another, reg~ardless of the means 
or clevice employed, constitute gifts subject to tax. 

It is also held that, inasmuch as the employee participant is over 
60 years of age, his interest in the "B" account is "vested" to the 
degree that his transfer of his rights in the account to the trustees 
constitutes a gift for purposes of the Federal gift tax and the remain- 
ing participants under the plan are donees under the gift, . However, 
since the trustees under the plan have broad discretion in the allo- 
cation of such relinquished trust funds, the value of the gift to any 
one donee is not susceptible of determination and, therefore, no 
exclusion is allowable with respect to the gift. In this connection, 
see Revenue Ruling 55 — 303, C. B. 1955 — 1, 471. 

SECTION 403. — TAXATION OF EMPI OYEZ ANNUITIES 

26 CFR 1. 403 (a) — 2: Capital gains treatment 
for certain distributions. 

Taxability of total distribution payable in one taxable year under 
a qualified annuity plan on account of the separation from service of 
a nonresident alien residing in Canada. See Rev. Rul, 58 — 247, 
page 623. 
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SECTION 404. — DEDUCTIONS FOR CONTRIBUTIONS OF 
AN EMPI. OYER TO AN EMPLOYEES' TRUST OR AN- 
NUITY PLAN AND COMPENSATION UNDER A DE- 
FERRED-PAYMENT PLAN 

Rev. Rul. 58 — 198 26 CFR 1. 404(a) — 1: Contributions of 
an employer to an employee's trust 
or annuity plan and compensation 
under a deferred-payment plan; 
general rule, 

The estate of a sole proprietor may not, under the carryover 
provisions of section 404(a) (1) (C) or (D) of the Internal Rev- 
enue Code of 1954, claim a deduction for any part of a contribu- 
tion made by the sole proprietor to a qualified and tax exempt 
employees pension trust with regard to past service credits, which 
had not been deducted by the sole proprietor, pursuant to section 
404, prior to his death. 

Advice has been requested whether the estate of a deceased sole 
proprietor may be entitled to a deduction, under the carryover pro- 
visions of section 404(a) (1) (C) or (D) of the Internal Revenue 
Code of 1954, for any amount of a contribution made by the sole 
proprietor to fund past service credits under a qualified and tax ex- 
empt employees' pension trust which had not been deducted pursu- 
ant to section 404(a) (1) of the Code by the individual prior to his 
death. 

A trusteed past and future service retirement plan was established 
by a sole proprietor for the benefit of his employees. The employer 
fully funded, at the inception of the plan, the total past service cost 
thereunder. The employer subsequently died before being entitled 
to a deduction for the entire amount of the cost of past service credits 
and his estate claims a deduction or deductions, under the carryover 
provision of section 404(a) (1) (C) and (D) of the Code, for that 
part of the past service cost funded by the employer which has not 
been deducted by him pursuant to section 404(a) (1) (C) of the Code. 
The last will and testament of the employer provided that his busi- 
ness be continued by the executor and/or trustees. 

Section 404(a) (1) of the Code provides for a deduction by an 
employer of contributions made to an employees' pension trust dur- 
ing a taxable year of the employer which ends within or with a 
taxable year of the trust for which the trust is exempt under section 
501(a) of the Code. Under subparagraph (C) of section 404(a) (1), 
an employer is allowed a deduction for contributions to an employees' 
pension trust in an amount equal to the normal cost of the plan, plus, 
if past service credits are provided by the plan, an amount not in ex- 
cess of ten percent of the cost which would be required to completely 
fund such credits as of the date they are included in the plan. Sub- 
paragraph (D) provides that any amount paid in a taxable year in 
excess of the amount deductible in such year under the foregoing 
limitations shall be deductible in succeeding taxable years in order of 
time to the extent of the difFerence between the amount paid and 
deductible in each such succeeding year and the maximum amount 
deductible for such year. 

The provisions, including those relating to a carryover, of section 
404(a) (1) (C) and (D) of the Code relate only, in the case of trusteed 
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pension plans, to deductions that may be claimed for taxable years 
of the employer ending with or within a taxable year of the trust for 
which the trust is exempt under section 501(a) of the Code. With an 
exception not here pertinent, the employer, that actually made the 
contribution for which the deduction is claimed, is the only one en- 
titled to the deduction. Under sections 1014 and 641 of the Code, 
an individual and his estate are separate taxable entities for Federal 
income tax purposes. The only authority for a carryover deduction 
under section 404(a) (1) (C) or (D) by a taxable entity other than 
for the employer that made the contribution is section 881(c) (11) or 
(20) of the Code. However, section 881 of the Code relates only to 
carryovers in certain corporate acquisitions and aHords no authority 
for a carryover deduction by an individual's estate for contributions 
made by an individual as an employer prior to his death. The pur- 
pose of the exemption provisions in the Code, governing transactions 
in corporate reorganizations, is to remove an impediment to a corpo- 
rate readjustment and to prevent taxation of purely fictitious gains. 
Section 881 of the Code cannot be used a. s a basis for a carryover de- 
duction by an individual estate for contributions made by an indivdual 
as an employer prior to his death. 

Accordingly, it is held that even though an employees' pension 
trust is determined to be qualified and e~xempt from taxation, re- 
spectively, under sections 401(a) and 501(a) of the Code in the year 
established and in each subsequent year, if the sole proprietor in- 
volved fully funds the cost of past, service credits under the plan in 
the first year and dies before a deduction is claimed pursuant to sec- 
tion 404(a) (1) (C) and (D) of the Code for all such past service cost, 
the estate will not be entitled under the Code to carryover deductions 
for the undeducted portion of such past service cost. 

o6 CFR 1. 404(a) — 6: Pension and annuity plans; Rev. Rul, 58 — 165 
limitations under section 404(a) (1) (C). 

A parent corporation which established a noncontributory trusteed 
past service employees' retirement plan for all employees who were 
in the emplovment of the parent corporation on the effective date 
of the plan and trust may, within the limitations of section 
404(a) (1) (C) of the Internal Revenue Code of 1954, deduct con- 
tributions to the trust under the plan to fuud all past service benefits 
contemplated by the plan, including benefits with respect to services 
previouslv rendered to a subsidiary corporation by any present em- 
ployee of the parent corporation. 

Also, if a subsidiary corporation is liquidated and its assets, 
liabilities, and employees are transferred to the parent corporation, 
the parent corporation, as the complete successor to tbe subsidiary 
corporation, will be entitled to deductions, within tbe limitations of 
section 404(a) (1) (C) of the Code, for contributions to the trust 
under the plan to fund benefits for the transferred employees with 
respect to all covered services rendered by such employees to either 
the parent corporation or the subsidiarv corporation or both, on or 
prior to the effective date of tbe plan and trust. 

Advice has been requested whether contributions under a trusteed 
past service retirement plan, by a parent corporation to fund benefits 

d 
rovided by the plan, including benefits with respect to services ren- 
ered by present employees ok the parent corporation to a wholly 
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owned subsidiary corporation, are deductible by the parent corpora- 
tion under section 404(a) (1) of the Internal Revenue Code of 1954. 

A corporation and its wholly owned subsidiary adopted a non- 
contributory trusteed past service retirement plan for the benefit of 
tlieir respective employees who, on the efFective date of the plan and 
trust, had more than five years of service and were more than 80 years 
old. Neither plan contains vesting provisions for termination of 
services prior to death or retirement. Services are rendered by the 
employees only to their present employer. Two separate trusts were 
established, a trust under the plan of the parent corporation and a 
trust under the plan of the subsidiary corporation. Some employees 
of the parent corporation, on the e8ective date of its plan, also had 
prior service with the subsidiary corporation, and some employees of 
the subsidiary on the e8'ective date of the subsidiary's plan had pre- 
viously served with the parent corporation. The plan of the parent 
corporation has been held to meet the requirements of section 401(a) 
of the Code and the trust to be exempt under section 501(a) of the 
Code. Contributions were niade to its trust by the parent corporation 
to fund the cost of benefits for all its present covered einployees, not 
only with respect to the services they had rendered the parent corpora- 
tion but also with respect to services such employees had rendered the 
subsidiary corporation. 

Contributions paid by an employer to or under an employees' pen- 
sion plan are, within the limitations provided by section 404(a) (1) 
of the Code, deductible in the taxable year when paid, if paid into a 
pension trust exempt under section 501(a) of the Code. Subpara- 
graph (A) of section 404 (a) (1) limits the deduction to an amount not 
in excess of five percent of the compensation otherwise paid or 
accrued during the taxable year to covered employees, plus any excess 
over the amount allowable under subparagraph (A) necessary to pro- 
vide, with respect to all employees under the trust, the remaining un- 
funded cost of past and current service credits distributed as a level 
amount or a level percentage of compensation over the remaining 
future service of each such employee. 

In lieu of the amounts allowable under subparagraph (A) and (B) 
of section 404(a) (1) of the Code, a deduction is allowed under sub- 
paragraph (C) of an amount equal to the normal cost of the plan plus, 
with respect to past service or other supplementary pension credits 
provided by the plan, an amount not in excess of ten percent of the 
cost required to completely fund such credits as of' the date they are 
included in the plan. 

Thus, it is held that in the case of an employees' noncontributory 
trusteed past service retirement plan, which has been held to qualify 
under section 401(a) and the trust to be exempt under section 501(a) 
of the Code, the parent corporation establishing such plan and trust 
may, within the limitations of section 404(a) (1) (C) of the Code, de- 
duct contributions to the trust to fund all past service benefits con- 
templated by the plan, including benefits with respect to service 
previously rendered by an employee to a subsidiary corporation where 
the plan of such subsidiary did not contain vesting provisions for 
termination of service prior to death or retirement, for all employees 
who were in the employment of the parent corporation on the efFective 
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da«« the plan and trust and were then eligible to become participants 
under the phtn. 

Also, if a subsidiary corporation is liquidated and its assets, liabili- 
ties, and employees are transferred to the parent corporation, the 
parent corporation, as the complete successor to the subsidiary cor- 
poration, will be entitled to deductions, within the limitations of 
section 404(a) (1) (C) of the Code, for contributions to the trust under 
the plan to fund benefits for the transferred employees with respect 
to all covered services rendered by such employees to eitlier the parent 
corporation or the subsidiary corporation or both, whether such serv- 
ices were rendered on, a, fter, or prior to the e6'ective date of the plan 
and trust. . 

PART II. — MISCELLANEOUS PROVISIONS 

SECTION 421. — E'(IPLOYEE STOCI& OPTIONS 

Basis of stocl- acquired by exercise of restricted stock options after 
death of the employee. See Public Law 85 — 320, page 628. 

26 CFR 1. 421 — 2: Restricted stock option. Rev. Rul. 58 — 308 

For purposes of determining whether a corporation possesses 
50 percent or more of the total combined voting power of all classes 
of stock in another corporation and thus qualifies as a "parent 
corporation" within the meaning of section 421(d) (2) of the Code, 
that portion of the voting stock of such other corpors. tion which 
is owned by its subsidiaries a. nd which the subsidis. ries are pro- 
hibited by state law from voting is to be disregarded. 

Advice has been requested whether a corporation is considered as 
owning stock possessing more than 50 percent, of the tota, l combined 
voting po~er of the stock of another corporation, thereby qualifying 
as a parent corporation under section 421(d) (2) of the Internal 
Revenue Code of 1054, under the circumstances described below. 

In the instant case, . 1I corporation proposes to grant a restricted 
stock option to one of its employees for the purchase of stock in Z 
corporation. Z corporation owns 45 percent of the outstanding vot- 
ing stock in P corporation and P corporation owns all of the stock 
of ill corporation. Other subsidiaries or P corporation own 35 per- 
cent of P's voting stock, but, by virtue of. state law, these shares 
cannot be voted. 

Section 421 of the Cocle provides for special treatment of certain 
stock options granted to employees of corporations. Such an option 
may be granted by the employer corporation to purchase its own stock 
or the stock of its parent or its subsidiary corporation. 

Section 421(d) of the Code provides, in part, as follows: 
(2) PARENT ConronArroN. — The term "parent corporation" means any 

corporation (other than the employer corporation) in an unbroken chain of 
corporations ending with the employer corporation if, at the time of the 
grantin of the option, each of tlie corporations other than the employer 
corporation owns stock possessing;&0 percent or more of the total conibined 
voting power of all classes of stock in one of the other corporations in such 
chain. 
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I&or purposes of determining whether a corporation possesses 50 
percent or more of the total combined voting power of all classes of 
stock in another corporation and thus qualifies as a "parent corpora- 
tion" within the meaning of section 421(d) (2) of the Code, that 
portion of the voting stock of such other corporation which is owned 
by its subsidiaries alod which the subsidiaries are prohibited by state 
laiv from voting is to be disregarded. 

In the instant, case, although Z corporation owns only 45 percent of 
the outstanding voting stock of P corporation, under the circumstances 
it owns 45/65, or approximately 70 percent, of the voting stock of P 
corporation which may be voted. Accordingly, Z corporation is 
considered as owning stock possessing more than 50 percent of the 
total combined voting power of the stock of P corporation and thus 
qualifies as a parent, corporation within the meaning of section 
428(d) (2) of the Code. 

Rev. Rul. 58 — 825 

In determining stock ownership for the purposes of section 
421(d) (1) (C) of the Internal Revenue Code of 1054, an optionee 
is considered to own proportionately the present interests of quali- 
fying relatives in a trust holding shares of stock in the corporation 
by which he has been granted the option, and is considered not to 
own remainder or other remote interests of such relatives, whether 
vested or contingent. 

Advice has been requested concerning the method to be used in 
determining whether a taxpayer owns more than ten percent of the 
total combined voting power of a corporation within the meaning of 
section 421(d) (1) (C) of the Internal Revenue Code of 1954. Par- 
ticularly, advice is requested (1) whether it is proper to use the actu- 
arial approach, as provided for in section 818 of the Code, in arriving 
at the number of shares considered owned proportiona~tely by the 
beneficiaries of certain trusts, and (2) whether the remainder inter- 
ests under all the trusts should be excluded. 

The taxpayer was granted an option to purchase stock of the 3f 
corporation. He and his relatives who fall within the classes enumer- 
ated in section 421(d) (1) (C) of the Code do not together directly 
own stock possessing more than ten percent of the total combined 
voting power of the corporation. I%is brother and his brother's chil- 
dren ~and his sister and his sister's children, however, are beneficiaries 
of certain trusts which own such stock. 

Two of the trusts, established by the mother of the optionee, fall 
within a general type in which ten percent of the trust income is dis- 
tributed to a charitable trust for a period of ten years. During the 
ten-year period the remainder of the income is accumulated, added 
to the corpus of the trust estate, and reinvested as a part hereof. 
After the expiration of ten years, the trustees may, in their discre- 
tion, accumulate and reinvest. one-third of the income, and the re- 
mainder of the income is to be distributed to a principal beneficiary 
during his life. After the death of the beneficiary the income is 
distributed to his children until the termination of the trust. If the 
principal beneficiary dies without children living, the corpus, upon 
termination of the trust, is distributed, per 8t& pe8 to the other sur- 
viving descendants of the donor. 



Tlie sister of the optionee established a trust, which owns stock 
in the 3~' corporation, for her oivn benefit, from Ivhich she will receive 
all of the income for life. At her death the property held in trust 
will be equally divided for her children and held in trust until each 
reaches the age of 21. If the optionee's sister dies without surviving 
children, the property held in trust will be distributed in equal por- 
tions to her surviving brothers or sisters. 

Section 421 (d) of. the Code provides, in part, as follows: 
(d) DEEiiiTioxs. — For purposes of this section— 

(1) R&&STEIcTED sTOGIC. OPTION. — The term 'restricted stock option' means 
an option grauted after 1&'ebruary 2(&, 1&)45&, to an individual, for any reason 
connected vvith his employn&ent by a corno& ation, if granted by the employer 
corporati&m or its l&arent or subsidiary corporation, to purchase stock of 
any of such corporatious, but only if— 

((') such individual, at the time the option is granted, does not own 
stock possessing more than 10 percent of the total combined voting 
poIver of all classes &&f stoclr &&f the empl&&yer corporatiou or of its 
pareut or subsidiary c&&rporation. ~ "" "" Vor the 1&urposes of this sub- 
paragraph— 

(i) such individual shall be c&&n&dde&ed as oIvning the stock 
owned, directly or indirectly, or by or for his brothers aud sisters 
(whether by whole or half blood), spouse, ancestors, and lineal 
descendents; and 

(ii) stock oIvned, directly or indirectly, by or for a corporation, 
partnership, estate, or trust, shall be considered as being owned 
proportionately by or for its shareholders, partners, or bene- 
ficiaries; * * ":. 

In the instant case, the brother and sister of the optionee, who fall 
. within the relationship provided in section 421(d) (1) (C) of the 
Code, are principal beneficiaries un&Ter one or more of the trusts. 
Their children are also benefiiciaries under one or more of the trusts. 
The optionee, as well as his brother and his sister, has a contingent 
remainder interest in at least two of the three trusts. 

Section 421 of the Code does not, provide for an actuarial computa- 
tion to be used in calculating the interest, of a life beneficiary in a 
trust. Section 318(a) (2) (8) of the Code provides that the actuarial 
method should be used in connection with the attribution rules of 
that section, but section 421 of the Code is not a section that is men- 
tioned in se&ction 318(b), which specifiically makes provision for the 
sections to which the rule shall apply. 

In the case of 8teuben 8e;, unties CorpoIntion v. Commissioner, 1 
T. C. 3C)5, which Ivas concerned with the stock ownership requirement 
of section 503(a) (1) of the Internal Revenue Code of 1039& the Tax 
Court of the United States found that the word "beneficiaries" ap- 
pearing in that section referred to those persons Iv[io had present 
interests in the trust holding the shares and excluded those who had 
a remainder or other remote interest, , xvhether vested or contingent. 
The court, stressed the present actual enjoyment as the controlling 
factor in determining Ivho is the beneficiary of the trust. 

In accordance with the 8tewben case, none of the stock of either of 
the two trusts established by the optionee's mother can be attributed 
to either the brother or the sister for the year in which the option 
was granted, since one-tenth of the income thereof Ivas being devoted 
to the charitable foundation and the remaining nine-tenths was being 

475254' — 58 15 
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accumulated. All of the stock held by the trust established by the 
taxpayer's sister must be attributed to her since she is the life bene- 
fiiciary of all of the income of the trust. 

Accordingly, it is held that, in determining stock ownership for 
the purposes of section 421(d) (1) (C) of the Code, an optionee is 
considered to own proportionately the present interests of qualifying 
relatives in a trust holding shares of stock in the corporation by 
which he has been granted the option, and is considered not to own 
remainder or other remote interests of such relatives, whether vested 
or contingent. 

No opinion is expressed, in a situation where the trust instrument 
provides that the income wlill be accumulated and distributed at some 
future date to a definitely named beneficiary, as to whether such bene- 
fiiciary has a present interest in the income of the trust. 

Rev. Rul. 58 — 824 26 CFR 1. 421 — 3: Exercise of restricted 
stock option. 

An optionee under a restricted stock option plan qualifies for 
the income tax treatment provided by section 421 of the Internal 
Revenue Code of 1954, where he exercised his option while employed 
by a corporation which became a subsidiary of the corporation 
which had previously gra. nted him the option. 

Advice has been requested whether, in view of the definition of 
a "subsidiary corporation" contained in section 421(d) (3) of the In- 
ternal Revenue Code of 1954, an optionee will qualify for the income 
tax treatment provided by se4ion 421 of the Code if he accepts em- 
ployment in a corporation which became a subsidiary of the parent 
cor oration after he had been granted the option. 

A' corporation engaged in tire manufacture of a wide variety of 
products distributes such products through distributorships. When 
new distributorships are established or acquired and become subsidi- 
aries of the parent, key employees of the parent corporation are given 
positions as presidents or chief operating ofiicers of the subsidiaries, 
and the employees selected will normally be among those who pre- 
viously had been granted the restrictive stock options. 

Section 421(a) of the Code, v, hich outlines the treatment to be 
accorded restricted stock options, provides that subsection (a) and 
subsection (b) shall not apply unless the individual at the time he 
exercises the restricted stock option is an employee of either the cor- 
poration granting such option, a parent or subsidiary corporation of 
such corporation, or a corporation or a parent or subsidiary of such 
corporation. issuing or assuming a stock option in a transaction to 
which subsection (g) is applicable, or the option is exercised by him 
within'three months after the date he ceases to be an employee of 
such corporations. 

Section 1. 421 — 8(b) (1) of the Income Tax Regulations provides, in 
part, as follows: 

Section 421 is applicable to the exercise of a restricted stock option only if 
at the time the individual exercises the option he is a bona fide eniployee of 
the corporation granting the option, or of a corporation which is at the time 
the option is exercised a parent or subsidiary of such corporation, unless the 
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ohi option has beeu assumed or a new option has been issued in its place under 
section 421(g), 

Accordingly, it is held that an optionee under a restricted stock 
option plan, wlio exercised his option u hile employed by a corporation 
which became a subsidiary of the corporation which had previously 
granted him the option, qualifies for the income tnx treatment provided 
by section 421 of the Internal Revenue Code of 1954. 

SUBCHAPTER E. — ACCOUNTING PERIODS AND METHODS 
OF ACCOUNTING 

PART I. — ACCOUNTING PERIODS 

SECTION 441. — PERIOD FOR COMPUTATION OF 
TAXABLE INCOME 

26 CFR 1. 441 — 1(c): A. nnunl accounting period. Rev. Rul. 58 — 256 
Where a tnxpayer has regul;irly maintained its books and records 

on a calendar year basis, but erroneously filed its Federal income tax 
returns on n fiscal year basis, the prior consent of the Commissioner 
is not, required in order for the taxpayer to file its Federal income 
tnx returns on a calendar year basis, the basis upon which its books 
and records have been regularly kept. See section 441(c) of the 
Internal Revenue Code of 1954 and section 1. 441 — 1 of the Income Tax 
Regulations. Conipare Atkv OiV and Eefining Corporation v. Com, - 
frti88ioner, 17 T. C. 788, ncquiescence, C. B. 1952 — 1, 1, wherein it was 
held that since the taxpayer's books of account were closed at the end 
of each calendar year, its Federal income tax liability should have 
been determined on a calendar year basis, the basis upon which its 
books were kept, rather than on a fiscal year basis, the basis on which 
its returns were filed. The above rule is equally applicable where a 
taxpayer reoulnrly niaintnins its books nnd records on the basis of a 
fiscal year, but erroneously filed its Federal income tax returns on 
the basis of a calendar year. 

PART II. — METHODS OF ACCOUNTING 

Subpart A. — Methods of Accounting in General 

SECTION 446. GENER VL RULF. FOR, METHODS OF 
A CCOUXTIW 0 

26 CFR 1. 446: Statutory provisions; gen- 
eral rule for methods of n. ccounting. 

(Also Sections 451, 454, 461; 1. 451, 1. 454, 
1. 461. ) 

' 22 F. R. 10686. 

T. D. 6282' 
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TITLE 26 — INTERNAL REVENUE, 1954. — CHAPTER I, SUBCHAPTER A, PART 1. — 
INCO5IE TAX; TAXABLE YEAICS BEGINNING AFTER DECEMBER 31, 1953. 

Regulations prescribed under sections 446, 451, 454, and 461 of 
the Internal Revenue Code of 1054. 

DEPARTMENT OF THE TREASURY) 
OrrICE OF COMMISSIONER OI' INTERNAL REVENUE, 

Wa8hington 85, D. C. 
To Opcers and EmpZoyeee of the InternaZ Revenue Service and 

Others Concerned: 
On December 21, 1956, notice of proposed rule making regarding 

the regulations under sections 446, 451, 454, and 461 of the Internal 
Revenue Code of 1954, was published in the Federal Register (21 
F. R. 10275). After consideration of all such relevant matter as 
was presented by interested persons regarding the rules proposed, 
such regulations are hereby prescribed subject to the changes set 
forth hereinafter. These regulations are applicable to taxable years 
beginning after December 81, 10M, and ending after August 16, 1954. 
Section 1. 461 — 1(c) of the regulations hereby adopted supersedes para- 
graph 9 of T. D. 6118, approved December 30, 1954 (19 F. R. 0806; 
26 CFR, Parts 1 to 160 (1956 Rev. ), par. 9, p. 8) [C. B. 1955 — 1, 608]. 
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1. 4o1 — 6 
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Statutory provisions; obligations issued at discount. 
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Aurnoanx: $$ 1. 446 through 1, 451 — 4, and 1. 454 through 1. 461-1, issued under 
see. 7805, I. R. C. 1054; 68A. Stat. 017; 26 U. S. C. 7805. 

METHODS OF ACCOUNTING 

Methods of Accounting in General 

$ 1. 446 STATUTORY PROVISIONS; GENERAL RULE FOR METHODS OF 
ACCOUNTING. 

Szc. 446. GENERAL RULE FOR METHODS OF ACCOUNTING. 

(a) GENERAL RULE. — Taxable income shall be computed under the 
method of accounting on the basis of which the taxpayer regularly 
computes his income in keeping his books. 

(b) ExcsprroNs. — If no method of accounting has been regularly 
used by the taxpayer, or if the method used does not clearly reflect 
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Income, the computation of taxable income shall be made under such 
»&ethod as, in the opinion of the Secretary or his delegate, does clearly 
reflect income. 

(c) I ERMIssIBLE METHoDs. — Subject to the provisions of subsections (a)»d (b), a taxpayer»&ay conn&ute taxable income under any of 
the following methods of accounting— 

(I) The &:&sh re& cipts and disbursements method; 
(2) An accrual method; 
(3) Any other method permitted by this chapter; or 
(4) Any con&bination of the foregoing methods permitted under 

regulations prescribed by the Secretary or his delegate. 
(d) TAxPAYER ENGAGED IN MORE THAN ONE BUsINEss. — A taxpayer 

engaged in more than one trade or business may, in con&puting taxable 
inco&ne, use a different n&ethod of accounting for each trade or business. 

(e) REQUIRE&&IENT RssPEcTING CHANGE oF AccoUNTING METHoD. — 
Except as otherwise expressly provided in this chapter, a taxpayer 
who changes the method of accouuting on the basis of which he regu- 
larly computes his inco»Ie in keeping his books shall, before computing 
his taxable income uncler the new Inethod, secure the consent of the 
Secretary or his delegate. 

$ 1. 446 — 1 GENERAL HI'. LE FOR METHOI&s OF ACCOUNTING. — (a) 
General rule. — (1) Section 446(a) provides that taxable income 
shall be computed under the method of accounting on the basis of 
which a taxpayer regularly computes his income in keeping his books. 
The term "method of accounting" includes not only the over-all 
method of accounting of the taxpayer but also the accounting treat- 
ment of any item. Examples of such over-all methods are the cash 
receipts and disbursements method, an accrual method, combinations 
of such methods, and combinations of the foregoing with various 
methods provided for the accounting treatment of special items. 
These methods of accounting for special items include the accounting 
treatment prescribed. for research and experimental expenditures, 
soil and water conservation expenditures, depreciation, net operating 
losses, etc. Except for deviations permitted or required by such 
special accounting treatment, taxable income shall be computed under 
the method of accounting on the basis of which the taxpayer regularly 
computes his income in keeping his books. For requirement re- 
specting the adoption or change of accounting method, see section 
446(e) andparagraph (e) of thissection. 

(2) It is recognized that no uniform method of accounting can be 
prescribed for all taxpayers. Each taxpayer shall adopt such forms 
and systems as are, in his judgment, best suited to his needs. How- 
ever, no method of accounting is acceptable unless, in the opinion of 
the Commissioner, it, clearly rejects income. A method of account- 
ing which reflects the consistent application of &renerally accepted 
accounting principles in a particular trade or business in accordance 
with accepted conditions or practices in that trade or business will 
ordinarily be regarded as clearly reflecting income, provided all items 
of gross income and expense are treated consistently from year to 
year. 

(8) Items of gross income and expenditures which are elements in 
the computation of taxable income need not be in the form of cash. 
It is sufhcient that such items can be valued in terms of money. For 
general rules relating to the taxable year for inclusion of income and 
for taking deductions, see sections 451 and 461, and the regulations 
thereunder. 
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(4) Each taxpayer is required to make a return of his taxable 
income for each taxable year and must maintain such accounting 
records as will enable him to file a correct return. See section 6001 
and the regulations thereunder. A. ccounting records include the 
taxpayer's regular books of account and such other records and data 
as may be necessary to support the entries on his books of account 
and on his return as, for example, a reconciliation of any differences 
between such books and his return. The following are among the 
essential features that must be considered in maintaining such 
records: 

(i) In all cases in which the production, purchase, or sale of 
merchandise of any kind is an income-producing factor, merchandise 
on hand (including finished goods, work in process, raw materials, 
and supplies) at the beginning and end of. the year shall be taken 
into account in computing the taxable income of the year. (For 
rules relating to computation of inventories, see sections 471 and 472, 
and the regulations thereunder. ) 

(ii) Expenditures made during the year shall be properly classified 
as between capital and expense. For example, expenditures for such 
items as plant and equipment, which have a useful life extending 
substantially beyond the taxable year, shall be charged to a capital 
account and not to an expense account. 

(iii) In any case in which there is allowable with respect to an 
asset a deduction for depreciation, amortization, or depletion, any 
expenditures (other than ordinary repairs) made to restore the asset 
or prolong its useful life shall be added to the asset account or charged 
against the appropriate reserve. 

(b) Exceptions. — (1) If the taxpayer does not regularly employ a 
method of accounting which clearly refiects his income, the computa- 
tion of taxable income shall be made in a manner which, in the opinion 
of the Commissioner, does clearly refiect income. 

(2) A taxpayer whose sole source of income is wages need not 
keep formal books in order to have an accounting method. Tax re- 
turns, copies thereof, or other records may be sufhcient to establish 
the use of the method of accounting used in the preparation of the 
taxpayer's income tax returns. 

(c) Permissible methods. — (1) In generous — Subject to the pro- 
visions of paragraphs (a) and (b) of this section, a taxpayer may 
compute his taxable income under the following methods of account- 
ing: 

(i) Cash receipts one disbursements method. — Generally, under 
the cash receipts and disbursements method in the computation of tax- 
able income, all items which constitute gross income (whether in the 
form of cash, property, or services) are to be included for the tax- 
able year in which actually or constructively received. Expenditures 
are to be deducted for the taxable year in which actually made. For 
rules relating to constructive receipt, see $ 1. 451 — 2. For treatment of 
an expenditure attributable to more than one taxable year, see section 
461(a) and $ 1. 461-1(a) (1). 

(ii) Accxuot method. — Generally, under an accrual method, in- 
come is to be included for the taxable year when all the events have 
occurred which fix the right to receive such income and the amount 
thereof can be determined with reasonable accuracy. Under such a 
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method, deductions are allowable for the taxable year in which all 
the events have occurred which establish the fact of the liability giv- 
ing rise to such deduction and the amount thereof can be determined 
with reasonable accuracy. The method used by the taxpayer in deter- 
mining when income is to be accounted for will be acceptable if it 
accords with generally recognized and accepted income tax account- 
ing principles and is consistently used by the taxpayer from year to 
ye~ar. For example, a taxpayer engaged in a manufacturing business 
may account for sales of his product n hen the goods are shipped, when 
the product is delivered or accepted, or v hen title to the goods passes 
to the customer, whether or not billed, depending' upon the method 
regularly employed in keeping his books. Likewise, the extent to 
which indirect costs shall be included in computing cost of goods sold 
depends upon the method used by the taxpayer in treating such items 
in keeping his books. 

(iii) Other penniseib'te method8. — Special methods of accounting 
are described elsewhere in chapter 1 of the Internal Revenue Code 
and the regulations thereunder. For example, see the following 
sections and the regulations thereunder: Sections 61 and 169, relatin~& 
to the crop method of accounting; section 458, relating to the install- 
ment method; section 451, relatiixg to the long-term contract methods. 
In addition, special methods of accounting for particular items of in- 
come and expense are provided under other sections of chapter 1. 
For example, see section 174, relating to research and experimental 
expenditures, and section 175, relating to soil and water conservation 
expenditures. 

(iv) Combinations of the foregoing method8. — (a) In accordance 
with the following rules, any combination of the foregoing methods 
of accounting ivill be permitted in connection with a trade or business 
if such combination clearly reflects income and is consistently used. 
Vihere a combination of methods of accounting includes any special 
methods, such as those ref'erred to in subdivision (iii) of this sub- 
paragraph, the taxpayer must comply with the requirements relating 
to such special methods. A taxpayer using an accrual method of 
account, ing with respect to purchases and sales may use the cash 
method in computing all other items of income and expense. How- 
ever, a taxpayer who uses the cash method of accounting in computing 
gross income from his trade or business shall use the cash method in 
computing expenses of such trade or business. Similarly, a taxpayer 
who uses an accrual method of accounting in computing business 
expenses shall use an accrual method in computing items affecting 
gross income from his trade or business. 

(b) A. taxpayer using one method of accounting in computing 
items of income and deductions of his trade or business may compute 
other items of income and deductions not connected with his trade 
or business under a difl'erent metliod of accounting. 

(2) Special rules. — (i) In any case in which it is necessary to use 
an inventory the accrual method of accounting must be used with 
regard to purchases and sales unless otherwise authorized under sub- 
division (ii) of this subparagraph. 

(ii) No method of accounting will be regarded as clearly reflecting 
income unless all items of gross proflt and deductions are treated v ith 
consistency from year to year. The Commissioner may a. uthorize a 
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taxpayer to adopt or change to a method of accounting permitted by 
this chapter although the method is not specifically described in the 
Income Tax Regulations if, in the opinion of the Commissioner, 
income is clearly refiected by the use of such method. Further, the 
Commissioner may authorize a taxpayer to continue the use of a 
method of accounting consistently used by the taxpayer, even though 
not specifically authorized by the Income Tax Regulations, if, in the 
opinion of the Commissioner, income is clearly refiected by the use 
of such method. See section 446(a) and paragraph (a) of this 
section, which require that taxable income shall be computed under 
the method of accounting on the basis of which the taxpayer regularly 
computes his income in keeping his books, and section 446(e) and 
paragraph (e) of this section, which require the prior approval of 
the Commissioner in the case of changes in accounting method. 

(d) Taxpayer engaged in more than one business. — (1) Where a 
taxpayer has two or more separate and distinct trades or businesses, 
a difFerent method of accounting may be used for each trade or 
business, provided the method used for each trade or business clearly 
refiects the income of that particular trade or business. For example, 
a taxpayer may account for the operations of a personal service busi- 
ness on the cash receipts and disbursements method and of a manu- 
facturing business on an accrual method, provided such businesses 
are separate and distinct and the methods used for each clearly reflect 
income. The method first used in accounting for business income and 
deductions in connection with each trade or business, as evidenced in 
the taxpayer's income tax return in which such income or deductions 
are first reported, must be consistently folio~ed thereafter. 

(9) No trade or business will be considered separate and distinct 
for purposes of this paragraph unless a complete and separable set 
of books and records is kept for such trade or business. 

(8) If, by reason of maintaining difFerent methods of accounting, 
there is a creation or shifting of p~rofits or losses between the trades 
or businesses of the taxpayer (for example, through inventory adjust- 
ments, sales, purchases, or expenses) so that income of the taxpayer 
is not clearly refiected, the trades or businesses of the taxpayer will 
not be considered to be separate and distinct. 

(e) Eeguirement respecting the adoption or change of accounting 
method. — (1) A taxpayer filing his first return may adopt any 
permissible method of accounting in computing taxable income for 
the taxable year covered by such return. See section 446(c) and 
paragraph (c) of this section for permissible methods. Moreover, a 
taxpayer may adopt any permissible method of accounting in con- 
nection with each separate and distinct trade or business, the income 
from which is reported for the first time. See section 446(d) and 
paragraph (d) of this section. See also section 446(a) and paragraph 
(a) of this section. 

(9) (i) Except as otherwise expressly provided in chapter 1 of the 
Internal Revenue Code of 1954 and the regulations thereunder, a 
taxpayer who changes the method of accounting employed in keeping 
his books shall, before computing his income upon such new method 
for purposes of taxation, secure the consent of the Commissioner. 
A change in the method of accounting includes a change in. the over- 
all method of accounting for gross income or deductions, or a change 
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in. the treatment of a material item. Consent must be secured whether 
or not a taxpayer regards the method from which he desires to change 
to be proper. Thus, a taxpayer may not compute his taxable income 
under a method of accounting. different from that previously used by 
him unless such consent is secured. 

(ii) Examples of changes requiring consent are: A change from 
the cash receipts and disbursements method to an accrual method, or 
vice versa, ; a change involving the method or basis used in the valua- 
tion of inventories (see sections 471 and 479 and the regulations there- 
under); a change from the cash or accrual method ot a long-term 
contract method, or vice versa (see $ 1. 451 — 8); a change involving the 
adoption, use, or discontinuance of any other specialized method of 
computing taxable income, such as the crop method; or a change in 
the treatmnet of any other items of income or expense, where material. 

(8) In order to secure the Commissioner's consent to a change of a 
taxpayer's method of accounting, the taxpayer must file an applica- 
tion by letter with the Commissioner of Internal Revenue, Washington 
25, D. C. , within 90 days after the beginning of the taxable year in 
which it is desired to make the change. The application shall be 
accompanied by a statement specifying the nature of the taxpayer's 
business, his present method of accounting, the method to which he 
desires to change, the taxable year in which~the change is to be efFected, 
the classes of items which ~ould be treated differently under the new 
method, and all amounts which would be duplicated or omitted as a 
result of the proposed change. The Commissioner may require such 
other information as may be necessaI~ in order to determine whether 
the proposed change will be permitted. Permission to change a tax- 
payer's method of accounting will not be granted unless the taxpayer 
and the Commissioner agree to the terms, conditions, and adjustments 
under which the change will be efFected. See section. 481 and regula- 
tions thereunder, relating to certain adjustments required by such 
changes, section 479 and the regulations thereunder, relating to changes 
to and from the last-in, first-out method of inventorying goods, and 
section 458 and the regulations thereunder, relating to certain adjust- 
ments required by a change from an accrual method to the installment 
method. 

Taxable Year for IVhich Items of Gross Income Included 

$ 1. 451 STATUToRY PRovIsloxs ) 6ENERAL RULE FQR TAxABLE YEAR 
OF INGLUSION. 

SEC. 451 GENERAL RULE FOR TAXABLE YEAR OIP INCLUSION. 

(a) GENERAL RvLE. — The amount of any item of gross income shall 
be included in the gross income for the taxable year in which received by 
the taxpayer, unless, under the method of accounting used in computing 
ta~able income, such amount is to be properly accounted for as of a 
different period. 

(b) SPEcIAL RvLE IN CA$E OF DEATH. — In the case of the death of a 
taxpayer whose taxable income is computed under an accrual method of 
accounting, any amount accrued only by reason of the death of the tax- 
payer shall not be included in computing taxable income for the period 
in which falls the date of the taxpayer's death. 

$ 1. 451 — 1 6ENERAL RULE FQR TAZABLE YEAR oF INGLUsIUN. — (a) 
General rule. — 6ains, profits, and income are to be included in gross 
income for the taxable year in which they are actually or construc- 
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tively received by the taxpayer unless includible for a different year in 
accordance with the taxpayer's method of accounting. Under an ac- 
crual method of accounting, income is includible in gross income when 
all the events have occurred which fiix the right to receive such income 
and the amount thereof can be deteimined with reasonable accuracy. 
Therefore, under such a method of accounting if, in the case of compen- 
sation for services, no determination can be made as to the right to such 
compensation or the amount thereof until the' services are completed, 
the amount of compensation is ordinarily income for the taxable year in 
which the determination can be. made. Under the cash receipts and dis- 
bursements method of accounting, such an amount is includible in gross 
income when actually or constructively received. WVhere an amount of 
income is properly accrued on the basis of a reasonable estimate and the 
the exact amount is subsequently determined, the difference, if any, 
shall be taken into account for the taxable year in which such determi- 
nation is made. To the extent that income is attributable to the recov- 
ery of bad debts for accounts charged OR in prior years, it is includible 
in the year of recovery in accordance with the taxpayer's method of ac- 
counting, regardless of the date when the amounts were charged OS. 
For treatment of bad debts and bad debt recoveries, see sections 166 
and 111 and the regulations thereunder. For rules relating to the 
treatment of amounts received. in crop shares, see section 61 and the 
regulations thereunder. For the year in which a partner must include 
his distributive share of partnership income, see section 706(a) and 
$ 1. 706 — 1(a). If a taxpayer ascertains that an item should have been 
included in gross income in a prior taxable year, he should, if within 
the period of limitation, file an amended returii and pay any addi- 
tiona] tax due. Similarly, if a taxpayer ascertains that an item was 
improperly inclucled in gross income in a prior taxable year, he should, 
if within the period of limitation, file claim for credit or refund of 
any overpayment of tax arising therefrom. 

(b) Special nc3e in case of death. — (1) A taxpayer's taxable year 
ends on the date of his death. See section 448(a) (2) and $ 1. 443 — 1(a) 
(2). In computing taxable income for such year, there shall be 
included only amounts properly includible under the method of ac- 
counting used by the taxpayer. However, if the taxpayer used an 
accrual metliod of accounting, amounts accrued only by reason of his 
death shall not be included in computing taxable income for such year. If the taxpayer uses no regular accounting method, only amounts 
actually or constructively received during su~ch year shall be included. 
(For rules relating to the inclusion of partnership income in the re- 
turn of a decedent partner, see subchapter Ik of chapter 1 of the 
Internal Revenue Code of 1%4 and the regulations thereunder. ) 

(2) If the decedent ownecl an installment obligation tlie income 
from which was taxable to him under section 458, no income is re- 
quired to be reported in the return of the decedent by reason of the 
transmission at death of such obligation. See section 453(d) (8). 
For the treatment of installment obligations, acquired by the de- 
cedent's estate or by any person by bequest, devise, or inheritance from 
the decedent, see section 601(a) (4) and the regulations thereunder. 

( 1. 451 — 2 CCNsTHccTIVE REcEIPT oF INco3IE. — (a) 6'enema/ rule. — 
Income although not actually reduced to a taxpayer's possession is 
constructively received by him in the taxable year during which it is 
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credited to his account or set apart for him so that he may draw upon 
it at any time. Ho~ever, income is not constructively received if the 
taxpayer's control of its receipt is subject to substantial limitations 
or restrictions. Tlnis, if a corporation credits its employees with 
bonus stock, but the stock is not available to such employees until some 
future date, the mere crediting on the books of the corporation does 
not constitute receipt. 

(b) Ezample8 Of constructive receipt. — Interest coupons which have 
matured;i»d are payable but which have not been cashed are construc- 
tively received in the taxable year during wliich the coupons mature, 
unless it can be shown that there are no funds available for payment 
of the interest during such year. Dividends on corporate stock are 
constructively received when unqualifiedly made subject to the demand 
of tlie shareholder. However, if a dividend. is declared payable on 
December Sl and the corporation followed its usual practice of paying 
the dividends by checks mailed so that the shareliolders would not 
receive them until January of the following year, such dividends are 
not considered to have been constructively received until January. 
Interest on savings bank deposits is income to the depositor when 
credited on the books of the bank, even though the bank has a rule, 
seldom or never enforced, that it may require a certain number of 
days' notice before withdra~wals are permitted. Generally, the amount 
of dividends or interested credited to sliareholders of organizations 
such as building and loan associations or cooperative banks, is income 
to the shareholders for the taxable year when credited. IIowever, 
if. the amount of such dividends or interest is not available for the 
shareholders' free and unrestricted use at the time credited, such 
amount is not constructively received and does not constitute income 
to the shareholder until the taxable year in which the amount is avail- 
able. Accordingly, if the amount of dividends or interest is accumu- 
lated and is not~available to the shareholder until the maturity of a 
share, the crediting thereof to the shareholder's account does not con- 
stitute constructive receipt. However, in such a case the total amount 
credited is income to the shareholder in the year of maturity. 

$ 1. 451 — 8 LoNe-TERM CoNTaAcTs. — (a) Depnition. — The term 
"long-term contracts" means building, installation, or construction 
contracts covering a period in excess of one year from the date of 
execution of the contract to the date on which the contract is finally 
completed and accepted. 

(b) 41ethod8. — Income from long-term contracts (as defined in 
paragraph (a) of this section), determined in a manner consistent 
with the nature and terms of the contract, may be included in gross 
income in accordance with one of the following methods, provided 
such method clearly refiects income: 

(1) Percentuge of corn~letion vnethod. — Gross income derived from 
long-term contracts may be reported according to the percentage of 
completion method. Under this metliod, the portion of the gross con- 
tract price which corresponds to the percentage of the entire contract 
which has been completed during the taxable year shall be included 
in gross income for such taxable year. There shall then be deducted 
all expenditures made during the taxable year in connection with the 
contract, account being taken of the material and supplies on hand 
at the beginning and end of the taxable year for use in such contract. 
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Certificates of architects or engineers showing the percentage of com- 
pletion of each contract during the taxable year shall be available at 
the principal place of business of the taxpayer for inspection in con- 
nection with an examination of the income tax return. 

(0) Comp/eted contract method. — Gross income derived from long- 
term contracts may be reported for the taxable year in which the con- 
tract is finally completed and accepted. Under this method, there 
shall be deducted from gross income for such year all expenses which 
are properly allocable to the contract, taking into account any mate- 
rial and supplies charged to the contract but remaining on hand at the 
time of completion. 

(c) Ivt, genera/. — Long-term contract methods of accounting apply 
only to the accounting for income and expenses attributable to long- 
term contracts. Other income and expense items, such as investment, 
income or expenses not attributable to such contracts, shall be ac- 
counted for under a proper method of accounting. See section 
446(c) and $ 1. 446 — 1(c). A taxpayer may change to or from a long- 
term contract method of accounting only with. the consent of the Com- 
missioner. See section 446(e) and $ 1. 446 — 1(e). When a taxpayer 
reports income under a long-term contract method, a statement to that 
effect shall be attached to his income tax return. 

$ 1. 451-4 ACCOIINTING I'OR REDEMPTION OZ TRADING STAMPS AND 

COIIPONs. — (a) If a taxpayer issues trading stamps or premium 
coupons with sales, which stamps or coupon. s are redeemable in mer- 
chandise or cash, he should, in computing the income from such sales, 
subtract only the amount which will be required for the redemption 
of such part of the total issue of trading stamps or premium coupons 
issued during the taxable year as will eventually be presented for 
redemption. This amount will be determined in the light of the 
experience of the taxpayer in his particular business and of other users 
of trading stamps or premium coupons engaged in similar businesses. 
The taxpayer shall file a statement showing with respect to each of 
the five preceding years, or such number of these years as stamps or 
coupons have been. issued by him, the following: 

(1) The total issue of stamps or coupons during each year; 
(o) The total stamps or coupons redeemed in each year; and 
(3) Such other information as is necessary to establish the correct- 

ness of the amount subtracted from sales in each of such years. 
(b) Upon examination of the return, the amount subtracted in re- 

spect of such coupons will be adjusted if, in the opinion of the Com- 
missioner, such amount is incorrectly computed. 

$ 1. 454 STATIITGRY' PRovlsIGNs j OBLIGATIoNs IsscED AT DIscoUNT. 
SEC. 464, OBLIGATIONS ISSUED AT DISCOUNT. 

(a, ) NGNINTEREST-BEARING ORLIGATIONs ISSUED AT A DIscoUNT, — If, in 
the ease of a taxpayer owning any non-interest-bearing obligation 
issued at a discount and redeemable for fixed amounts increasing at 
stated intervals or owning an obligation described in paragraph (2) 
of subsection (c), the increase in the redemption price of such obliga- 
tion occurring in the taxable year does not (under the method of ac- 
counting used in computing his taxable income) constitute income to 
him in such year, such taxpayer may, at his election made in his 
return for auy taxable year, treat such increase as income received in 
such txable vear. If any such election is made with respect to any 
such obligation, it shall apply also to all such obligations owned by 
the taxpayer at the beginning of the first taxable year to which it 
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app»es and to all such obligations thereafter acquired by him and 
shall be binding for all subsequent tax &ble years, unless on application 
by the taxpayer the Secretary or his delegate per&nits him, subject 
to such conditions as the Secretary or his delegate deems necessary, 
to change to a different n&ethod. In the case ot any such obligations 
owned by the taxpayer at the beginning of the first taxable year to 
ivhich his election applies, the increase in the rcdenu&tion pri&. e of such 
obligations occurring betweeu the date of acquisition (or, in the «;&se 
of an obligation described in paragraph (2) of subsection (c), the 
date of acquisition of the series E bond involved) and the first dny of 
such taxable year shall also be treated as income received in such 
taxable year. 

(b) SHGRT-TERAI OBLIGATIGNB IssUED ov DIscoUNT BASIS. — In the 
case of anr obligation— 

(1) Of the United States; or 
(2) Of a State, a Territory, or a possession of the United States, 

or any political subdivision of any of the foregoing, or of the Dis- 
trict of Oolun1bia, 

which is issued on a discount basis and payable without interest at 
a fixed maturity d;&te not exceeding 1 year from the date of issue, 
the an&ount of discount at ivhich su«h obligation is originally sold 
shall not be considered to accrue until the date on which such obliga- 
tion is p;&id at maturity, sold, or otherwise disposed of. 

(c) FEATURED UNITED STATEs SAvINGs BONDS. — In the ease of a tax- 
payer who— 

(1) EIolds a series E United States savings bond at the date of 
maturity, and 

(2) Pursuant to regulations prescribed under the Second Liberty 
Bond Act retains his investn1ent in the maturity value of such 
series E bond in an obligation, other than a current income obliga- 
tion, which matures not more than 10 years from the date of 
maturity of such series E bond, 

the increase in redemption value (to the extent not previously in- 
cludible in gross income) in excess of the a&nount paid for such series 
E bond shall be includible in gross income in the taxable year in which 
the obligation is finally redeemed or in the taxable year of final ma- 
turity, whichever is earlier. This subsection shall not apply to a 
corporation, and shall not apply in the case of any taxable year for 
which the taxpayer's taxable income is computed under an accrual 
method of accounting or for which an election made by the taxpayer 
under subsection (a) applies. 

$ 1. 454 — 1 OBLIGATIoNs IssUEI& AT DIscoUNT. (a) Eon-intel'est- 
bearing obligations issued at discount. — (1) If a taxpayer- 

(i) Owns any non-interest-bearing obligation issued at a 
discount and redeemable for Axed anIounts increasing at stated 
intervals, or 

(ii) Retains his investment in the maturity value of a series 
E United States savings bond, in the manner described in sec- 
tion 4M(c) (2), and 

if the increase in redemption price of such obligation, described in 
subdivision (i) or (ii) of this subparagraph, occurring in the tax- 
able year does not constitute income for such year under the method 
of accounting used in computing his taxable income, then the tax- 
payer may, at his election, treat the increase as constituting income 
for the year in which such increase occurs, rather than for the year 
in which the obligation is disposed of, redeemed, paid at maturity, 
or converted into a current income obligation of the United States 
(such as a bond of series G or K). Any such election must be made 
in the taxpayer's return and may be made for any taxable year. If 
an election is made with respect to any such obligation, it shall apply 
also to all other obligations of the type described in this paragraph 



owned by the taxpayer at the beginning of the first taxable year to 
which the election applies and to those thereafter acquired by him, 
and shall be binding for the taxable year for which the return is filed 
and for all subsequent taxable years, unless the Commissioner per- 
mits the taxpayer to change to a difFerent method of reporting in- 
come from such obligations. See section 446(e) and $ 1. 446 — 1(e), 
relating to requirement respecting a change of accounting method. 
Although the election once made is binding upon the taxpayer, it 
does not apply to a transferee of the taxpayer. 

(2) In any case in which an election is made under section 454, 
the amount which accrues in any taxable year to which the election 
applies is measured by the actual increase in the redemption price 
occurring in that year. This amount does not accrue ratably be- 
tween the dates on which the redemption price changes. For exam- 
ple, if two dates on which the redemption price increases (February 
1 and August 1) fall within a taxable year and if the redemption 
price increases in the amount of 50 cents on each such date, the 
amount accruing in that year would be $1. 00 ($0. 50 on February 1 
and $0. 50 on A. ugust 1). If the taxpayer owns a non-interest- 
bearing obligation of the character described in subparagraph (1) 
of this paragraph acquired prior to the first taxable year to which 
his election applies, he must also include in gross income for such 
first taxable year the increase in the redemption price of such obli- 
gation occurring between the date of acquisition of the obligation 
(or the series E& bond involved in the case of a matured United 
States savings bond), and the first day of such first taxable year. 

(8) The provisions of this paragraph are illustrated by the fol- 
lowing example: 

Encamp/e. — Throughout the calendar year 1954& a taxpayer who 
computes his taxable income under the cash receipts and disburse- 
ments method holds series K United States savings bonds having a 
maturity value of $5, 000 and a redemption value at the beginnmg 
of the vear 1954 of $4, 050 and at the end of the year 1954 of $4, 150. 
He purchased the bonds on January 1, 1949, for $3, 750, and holds 
no other obligation of the type described in this section. If the 
taxpayer exer~cises the election in his return for the ca, lendar year 
1954, he is required to include $400 in taxable income with respect 
to such bonds. Of this amount, $800 represents the increase in the 
redemption price before 1954 a~nd $100 represents the increase in 
the redemption price in 1954. The increases in redemption value 
occurring in subsequent taxable years. are includible in gross income 
for such taxable years. 

(b) 8hort-term, oMigations issued on a disooent basis. — In the 
case of obligations of the United States or any of its possessions, 
or of a State, or Territoryy ol any political subdivision thereof, or of 
the District of Columbia, issued on a discount basis and pa~yable 
without interest at a fixed maturity date not exceeding one year 
from the date of issue, the amount of discount at which such obliga- 
tion originally sold does not accrue until the date on which such 
obligation is redeemecl, sold, or otherwise disposed of. This rule 
applies regardless of the method of accounting used by the tax- 
payer. For examples illustrating rules for computation of income 
from sale or other disposition of certain obligations of the type 
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described in this paragraph, see section 1221 a»d the regulations 
thereunder. 

(c) 3Iatured United States savings l&onds. — If a taxpayer (other 
than a corporation) holds a series I". United States savings bond at 
the date of nlaturlty, and under the regulations prescribed under 
tile Second Liberty Bond Act retains his investment in the maturity 
value of such series E bond in an obligation, other than a current 
income obligation, Ivhich matures not mor'e than 10 years from 
the date of maturity of such series L" bond, the increase in redemp- 
tion value not previously includible in gross i»come in excess of the 
amount paid for such series R bond shall be includible in gross 
income in the taxable year in which the obligation is finally re- 
deemed or in the taxable year of final niaturity, Ivliichever is earlier. 
The provisions of section 454(c) and of this paragraph shall not 
apply in the case of any taxable year for whicli the taxpayer's tax- 
able income is computed under tui accr»al method of accounting or 
for a taxable year for vvhich an election made by the taxpayer ulider 
section 4N(a) and paragraph (a) of this section applies. 

Taxable Year for Which Deductions Taken 

I) 1. 461 STATUTORY' PROVISIONS) GENERAL RULE FOR TAXABLE YEAR 
or DEDUCTION. 

SEC. 461. GENERAL RULE FOR TAXABLE YEAR OF DEDUCTION. 
(a) GENERAL RUI. E. — The amount of any deduction or credit allowed 

by this subtitle shall be taken for the taxable year which is the proper 
taxal&le year under the method of accounting used in computing taxable 
income. 

(b) SPEcIAL RULE I&r cASE oF DEATH. — In the case of the death of a 
taxpayer whose taxable income is computed under an accrual method of 
accounting, any amount accrued as a deduction or credit only by reason 
of the death of the taxpayer shall not be alloived in computing taxable 
income for the period in which falls the date of the taxpayer's death. 

(c) AccRUAL oF REAL PRCPERTY TAXFS. — 
(1) IN OENERAI. . — If the taxable income is computed under an ac- 

crual method of accounting, then, at the election of the taxpayer, any 
real property tax ivhich is related to a definite period of tiine shall be 
accrued ratably over that period. 

(2) SFEOIAL RULEs. — Paragraph (1) shall not apply to any real 
property tax, to the extent that such tax was allowable as a deduc- 
tion under the Internal Revenue Code of 1939 for a taxable year 
which began before J'anuary 1, 1964. In i. he case of any real prop- 
erty tax which would, but for this subsection, be allov able as a 
deduction for the first taxable year of the taxpayer whi&h begins 
after December 81, 1958, then, to the extent that such tax is related 
to any period before the first dav of such first taxable year, the tax 
shall be allowable as a deduction for such first taxable year. 

(6) PVIIKN ELECTION MAY RE MAOE. — 
( &&) v&ITIIoUT CONsENY. — A taxpayer may, without the consent of tlie 

Secretary or his delegate, make an election under this siibsection for 
his first taxable year ivhich begins after December 81, 196&8, and emls 
after the date of enactment of this title in which the taxpaver iucurs 
real property taxes. Such au election shall be made not later than the 
time prescribed by law for filing the return for such year (including 
extensions thereof ) . 

(B) wiTH coNRENr. — A taxpayer may, with the consent of the Secre- 
tary or his delegate, make an election under this subsection at any 
time. 

$ 1. 461 — 1 GENERAL RULE I'OR TAXABLE YEAR OI' DEDUCTION. (a) 
General rule. — (1) Taxpayer using cash receipts and dist&ursetnents 
method. — Under the cash receipts and disbursements niethod of ac- 
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counting, amounts representing allowable deductions shall, as a gen- 
eral rule, be taken into account for the taxable year in which paid. 
Further, a taxpayer using this method may also be entitled to certain 
deductions in the computation of taxable income which do not involve 
cash disbursements during the taxable year, such as the deductions 
for depreciation, depletion, and losses under sections 167, 611, and 
165, respectively. If an expenditure results in the creation of an asset 
having a useful life which extends substantially beyond the close of 
the taxable year, such an expenditure may not be deductible, or may 
be deductible only in part, for the taxable year in which made. An 
example is an expenditure for the construction of improvements by 
the lessee on leased property where the estimated life of the improve- 
ments is in excess of the remaining period of the lease. In such a case, 
in lieu of the allowance for depreciation provided by section 167, the 
basis shall be amortized ratably over the remaining period of the lease. 
See section 263 and the regulations thereunder for rules relating to 
capital expenditures. 

(2) Taxpayer using an accrMal method. — Under an accrual 
method of accounting, an expense is deductible for the taxable year 
in which all the events have occurred which determine the fact of 
the liability and the amount thereof can be determined with reason- 
able accuracy. However, any expenditure which results in the crea- 
tion of an asset having a useful life which extends substantially be- 
yond the close of tlae taxable year may not be deductible, or may be 
deductible only in part, for the taxable year in which incurred. 
&Vhile no accrual shall be made in any case in which all of the events 
have not occurred which fix the liability, the fact that the exact 
amount of the liability which has been incurred cannot be determined 
will not, prevent the accrual ivithin the taxable year of such part 
thereof as can be computed with reasonable accuracy. For example, 
A. renders services to B during the taxable year for wliich A claims 
$10, 000. B a, dmits the liability to A. for $5, 000 but contests the 
remainder. B may accrue only $5, 000 as an expense for the taxable 
year in which the services were rendered. AVhere a deduction is 
properly accrued on the basis of a computation made with reason- 
able accuracy and the exact amount is subsequently determined in a 
later taxable year, the difi'erence, if any, between such amounts shall 
be t, aken into account for the later taxable year in which such determi- 
nation is made. 

(3) Other factors which determine when deductions may be 
ta7een. — (i) Eacli year's return should be complete in itself, and tax- 
payers shall ascertain the facts necessary to make a correct return. 
The expenses, liabilities, or loss of one year cannot be used to reduce 
the income of a subsequent year. A taxpayer may not take advantage 
in a return for a subsequent year of his failure to claim deductions 
in a prior taxable year in which such deductions should have been 
properly taken under his method of accounting. If a taxpayer as- 
certains that a deduction should have been claimed in a prior taxable 
year, he should, if within the period of limitation, file a claim for 
credit or refund of any overpayment of tax arising therefrom. Sim- 
ilarly, if a taxpayer ascertains that a deduction was improperly 
claimed in a prior taxable year, he should, if within the period of 
limitation, file an amended return and pay any additional tax due. 
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H»vever, in a going business there are certain overlapping deduc- 
t1ons. If these over~lapping items do not materially distort income, 
they may be included in the years in which the taxpayer consistently 
takes them into account. 

(ii) AVhere there is a dispute and the entire liability is contested, 
judgments on account of damages for patent infringement, personal 
mjuries or other causes, or otlier binding adjudications, including 
decisions of referees and boards of review under workmen's com- 
pensation laws, are deductions from gross income when the claim is 
finally adjudicated or is paid, depencling upon the taxpayer's method 
of accounting. However, see subparagraph (2) of this paragraph. 

(iii) For special rules relating to certain deductions, see the 
following sections and the regulations thereunder: Section 1481, 
relating to accounting for amounts repaid in connection with rene- 
gotiation of a government contract; section 1341, relating to the com- 
putation of tax where the taxpayer repays a substantial amount re- 
ceived under a claim of right in a prior taxable year; and section 
165 (e), relating to losses resulting from theft. 

(4) Deductiong attributable to certain foreign income. — In any 
case in which, owing to monetary, exchange, or other restrictions im- 
posed by a foreign country, an amount, otherwise constituting gross 
1ncome for the taxable year from sources without the United States 
is not includible in gross income of the taxpayer for that year, the 
deductions and credits properly chargeable against the amount so 
restricted shall not be deductible in such year but shall be deductible 
proportionately in any subsequent taxable year in which such amount 
or portion thereof is includible in gross income. See $1. 905 — 1(b) 
for rules relating to credit for foreign income taxes when foreign 
income is subject to exchange controls. 

(b) Special rule in ca8e of death. — A taxpayer's taxable year ends 
on the date of his death. See section 448(a) (o) and $ 1. 448 — 1(a) (9). 
In computing taxable income for such year, there shall be deducted 
only amounts properly deductible under the method of accounting 
used by the taxpayer. IIowever, if the taxpayer used an accrual 
method of accounting, no deduction shall be allowed for amounts 
accrued only by reason of his death. For rules relating to the in- 
clusion of items of partnership deduction, loss, or credit i11 the return 
of a decedent partner, see subchapter K of chapter 1 of the Internal 
Revenue Code of 1954 and the regulations thereunder. 

(c) Accrual of real property taxes. — (1) In general. — If the ac- 
crual of real property taxes is proper in connection with one of the 
methods of accounting described in section 446(c), any taxpayer 
using such a method of accounting may elect to accrue any real prop- 
erty tax, which is related to a definite period of time, ratably over 
that period in the manner described in this paragraph. For example, 
assume that such an election is made by a calendar-year taxpayer 
whose real property taxes, applicable to the period from July 1, 1055, 
to June 30, 1956, amount to $1, 900. Under section 461(c), $600 of 
such taxes accrue in the calendar year 1%5, and the balance accrues 
in 1056. For general rules relating to deductions for taxes, see sec- 
tion 164 and the regulations thereunder. 

475254' — 58 — 15 
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(2) 8peciul naples. — (i) I-"ff'ective date. — Section 461(c) and this 
paragraph do not apply to any real property tax allowable as a deduc- 
tion under the Internal Revenue Code of 1&9 for any taxable year 
beginning before January 1, 1954. 

(ii) If real property taxies which relate to a period prior to the 
taxpayer's first taxable year beginning on or after January 1, 1954, 
would, but for section 461(c), be deductible in such. first taxable year, 
the po~rtion of such taxes which applies to the prior period is deduct- 
ible in such first taxable year (in addition to the amount allowable 
under section 461(c) (1) ). 

(3) When eQction may be made. — (i) Without consent. — A tax- 
payer may elect to accrue real property taxes ratably in accordance 
with section 461(c) and this paragraph without the consent of the 
Commissioner for his first taxable year beginning after December 
81, 1958, and ending after August 16, 1954, in which the taxpayer 
incurs real property taxes. Such election must, be made not later 
than the time prescribed by law for filing the return for such year 
(including extensions thereof). An election may be made by the 
taxpayer for each separate trade or business (and for nonbusiness 
activities, if accounted for separately), Such an election shall apply 
to all real property taxes of the trade, business, or nonbusiness activ- 
ity for which the election is made. The election shall be made in a 
statement submitted with the taxpayer's return for the first taxable 
year to which the election is applicable. The statement should set 
forth: 

(a) The trades or businesses, or nonbusiness activity, to which the 
election is to apply, and the method of accounting used therein; 

(5) The period of time to which the taxes are related; and 
(c) The computation of the deduction for real property taxes for 

the first year of the election (or a summary of such computation). 
(ii) With consent. — A taxpayer may elect with the consent of the 

Commissioner to accrue real property taxes ratably in accordance with 
section 461(c) and this paragraph. A written request for permission 
to make such an election shall be submitted to the Commissioner of 
Internal Revenue, Washington 25, D. C. , within 90 days after the be- 
ginning of the taxable year to which the election is first applicable, 
or within 90 days after the date of the publication in the Federal 
Register of the regulations under section 461, whichever date is later. 
The request for permission shall state: 

(c) The name and address of the taxpayer; 
(b) The trades or businesses, or nonbusiness activity, to which the 

election is to apply, and the method of accounting used therein; 
c) The taxable year to which the election first applies; 
d) The period to which the real property taxes relate; 

(e) The computation of the deduction for real property taxes for 
the first year of election (or a summary of such comput;ition); and 

(f) An adequate description of the manner in which all real prop- 
erty taxes were deducted in the year prior to the year of election. 
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(4) &&»d/»g effect of election. — An election to accrue real property 
t'izes ratably under section 461(c) is binding upon the taxpayer 
unless the consent of the Commissioner is obtained under section 446 
(e) and $ 1 446 — 1 (e) to chnnge such method of deductiiig real property 
taxes. If tile last day presc~ribed by lnw for filing a return for nny 
taxable year (including eztensions thereof) to which section 461(c) is 
applicable falls before the 90th dny after the date the regulntions 
under section 461 are published in the Federal Register, consent is 
hereby given for tlie tnxpayer to revoke an election previously macle 
to accrue real property taxes in the manner prescribed by section 
461(c). If the taxpayer revokes his election under the preceding 
sentence, he must, on or before such 90th day, notify the district 
director for the district in which the return wns filed of such revo- 
cation. For any taxable yenr for which such revocation is npplicnble, 
an amended return refiecting such revocation shall be filed on or be- 

foree 

such 90th day. 
(5) /Ipportioriment of taxes o», real property bettceen seller and 

purchaser. — For apportionment of taxes on renl property between 
seller nnd purchaser, see section 164 (d) and the regulations thereunder. 

(6) Examples. — The provisions of this paragraph are illustrnted 
by the following examples: 

Exemple (1). — A. tnxpnyer on an accrual method reports his tax- 
able income for the tnznble year ending June 80. He elects to accrue 
real property taxes ratably for the t;iz;ible year ending June 80, 1955 
(which is his first taxable year beginning on or after Janunry 1, 
1954). In the absence of an election under section 461(c), such taxes 
would accrue on January 1 of the calendar year to which they are 
related. The real property taxes are $1, 200 for 1954; $1, 600 for 1955 

& 

and $1, 800 for 1956. Deductions for such taxes for the fiscal years 
ending June 30, 1955, and June 30, 1956, are computed as follows: 

Fiscal year ending June 80, 10M: 
July through December 1964 Xone ' 
January through June (6/12 of 61, 600) 8800 

Deduction for fiscal year ending June 80, 1966 

Fiscal year ending t'une 80, 10oG: 
July through December 1966 (6/12 nf $1, 600) 
January through June 1966 ((i/12 of 81, 800) 

Deduction for fiscal year ending June 80, 1966 

6800 

8800 
900 

gl, 700 

'The taxes for 1964 mere deductible in the fiscal year ending June 
60, 1964, since such taxes accrued on January 1, 19o4. 

Example (8). — A. calendar-year tnxpnyer on an accrual method 
elects to accrue real property taxes ratably for 195'. In the absence 
of an election under section 461(c), such taxes would nccrue on July 
1 and are assessed for the 12-month period beginning on that date. 
The real property taxes assessed for the year ending June 80, 1954, nre 
$1, 200; $1, 600 for the year ending June 60, 1955; and $1, 800 for the 
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year endin& June 80) 1956. Deductions for such taxes for the cal- 
endar years 1954 and 1955 are computed as follows: 

Fear ending December 81, 19og: 
January through June 1954 None ) 
July through December 1954 (6/12 of 81, 600) $800 

Deduction for year er&ding December 81, 1954 $800 

Pear ending December 81, 1M': 
January through June 1055 (6/12 of 81, 600) 8800 
July through December 105», (6/12 of $1, 800) 000 

Deduction for year ending Decen&ber 31, 1955 81, 700 

'The entire tax of $1, 200 for the year ended June 80, 1054, was 
deductible in the return for 1053, since such tax accrued on 
July 1, 1058. 

Encamp/e (8). — A calendar-year taxpayer on an accrual method 
elects to accrue real property taxes ratably for 1954. In the absence 
of an election under section 461(c), such taxes, which relate to the 
calendar year 1954, are accruable on December 1 of the preceding 
calendar year. No deduction for real property taxes is allowable 
for the taxable year 1954 since such taxes accrued in the taxable year 
1958 under section 26(c) of the Internal Revenue Code of 1939. 

Eaampte (/r. ). — A taxpayer on an accrual method reports his tax- 
able income for the taxable year ending March 31. He elects to ac- 
crue real property taxes ratably for the taxable year ending March 
81) 1955. In the absence of an election under section 461 (c), such 
taxes are accruable on June 1 of the calendar year to which they 
relate. The real property taxes are $1)000 for 1954; $1, 600 for 1955; 
and $1, 800 for 1956. Deductions for such taxes for the taxable years 
ending March 61) 1955, and March 31, 1956, are computed as follows: 

Fiscat year ending. r arch 81, 1M': 
April through December 1054 (9/12 of $1, 200) $900 
January through March 195&5 (8/12 of $1, 600) 400 

Taxes accrued ratably in 5scal year ending March 81, 1955 81, 800 
Tax relating to period January through March 1054, paid in June 

1054, and not deductible in prior taxable years (8/12 of 81, 200) 300 

Deduciion for fiscal year ending March 81, 1955 81, 6&00 

Fhscak year ending "J'arch 81, 195g: 
April through December 10, &5 (0/12 of $1, 600) $1, 200 
January through March 1056 (8/12 of 81, 800) 450 

Deductio~ for Qscai year ending March 81, 1956 $1, %0 

RUSSEI L C. HARRINGTON) 
Commissioner of InternatRevenue. 

Approved December 19, 1957. 
FRED C. SGRIBNER) Jr. , 

Acting 8ecretary of the Treasury. 

(Filed by the Division of the Federal Register on Dec. 24, 1957, at 8: 48 a. m. , 
and published in the issue of the lr'ederal Re. ister for Dec. 25, 1057, 22 F. R. 
10686. ) 



Subpart B. — Taxable Year for Which Items of Gross Income Included 

SECTION 451. — GENERAL RULE FOR TAXABLE YEAR 
OF INCLUSION 

26 CFR 1. 451: Statutory provisions; general 
rule for ta, xable year of inclusion. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6292, page 476. 

26 CFR 1. 451 — 1: General rules for taxable year Rev. Rul. 58 — 101 
of inclusion. 

(Also Sections 74, 1801; 1. 74 — 1. ) 
The fair market value of a house received as a prize by an indi- 

vidual taking part in a contest is includible in the gross income of 
such individual for the year in which legal title is transferred or 
the benefits and burdens of ownership are received, whichever occurs 
first. 

The Internal Revenue Service has been requested to advise whether 
the fair market value of a house received by a taxpayer as a prize 
for taking part in a contest, but subject to the conditions and restric- 
tions described below, should. be included in gross income for the year 
in which title to the property was transferred, or the benefits and 
burdens of ownership received; or, whether the prize should be con- 
sidered as having been earned over a longer period. Advice is also 
requested as to the applicability to the transaction of section 1801 or 
1802 of the Internal Revenue Code of 1954 relating to income attribut, - 
able to several taxable years. 

In the instant case, a taxpayer submitted an entry in a twenty-five 
word essay contest conducted by a sponsor in 1954. In 1955 it was 
publicly announced. that the taxpayer had won a house which would 
be built for him, subject to certain conditions and restrictions con- 
tained in an agreement entered into between him and the sponsor. 
The agreement provided that the taxpayer would do all the work aud 
pay all expenses incurred in connection with the selection of a lot 
upon which the house would be built and would permit the sponsor 
and its advertising agency to publicize the house in any manner they 
considered desirable. The agreement also provided that the taxpayer 
would live in the house for a period of six months and that he would 
not disclose the winning entry, nor publicize it, without prior ap- 
proval of the sponsor. In addition the agreement contained a clause 
which provided that the taxpayer would return the house and deliver 
the title thereto to the sponsor should he fail to comply with any 
of the conditions set forth in the agreement, The house was com- 
pleted in 1956 and the six months' occupancy period provided, for 
in the agreement extended into 1957. Title to the property was re- 
ceived some time in 1956. In order to protect himself against any 
future suit by the sponsor, or anyone who might purchase the home, 
the taxpayer had the agreement with the sponsor recorded as a public 
document and made a part of the abstract of the property. Certain 
title insurance companies refused to insure title to the property unless 
the taxpayer would agree to post bond for the value of the property. 



On the basis of these facts, it is held that the fair market value 
of the house constitutes oross income to the taxpayer, under the 
provisions of section 74 ot the Code. Such income is includible in 
the taxpayer's gross income for the year in which title to the property 
was transferred to him or the year in which the taxpayer took posses- 
sion of the completed home, whichever occurred first (in this case, 
both occurred in 1056), regardless of. the fact that subsequent events 
may require him to reconvey title to the sponsor. Loss of title be- 
cause of failure to comply with conditions subsequent would con- 
stitute a separate transaction for Federal income tax purposes. 

The e8orts expended by the taxpayer which resulted in his winning 
the prize do not constitute "an employment, " the compensation from 
which would, under section 1801 of the Code, be attributable to several 
years. There was no "arrangement" within the meaning of section 
1801(b) between the taxpayer and the sponsor at the time he sub- 
mitted his essay in the contest. See Revenue Ruling 55 — 649, C. B. 
1955 — 2, 809. Such an "arrangement" did not come into existence 
until the time of the announcement of the taxpayer as the winner, 
when the conditions to the aw'arding of the prize were agreed to. 
Therefore, the subsequent activities of the taxpayer in Ending a lot 
suitable to the sponsor and in holding himself subject to publicity 
claims of the sponsor would constitute "personal services * ~ * to 
effect a particular result, " t', . e. , the furtherance of a particular adver- 
tising scheme of the sponsor. However, since the elapsed time be- 
tween the date of announcement of the winner of the contest and the 
expiration of the six-month occupancy requirement amounted to less 
than 36 months, section 1801 is not applicable in the instant case. 

Since the taxpayer's efforts did not culminate in an "invention" or 
"artistic work, " section 1802 of the 1954 Code is not applicable. 

Lump sum payment received by an employee for cancellation of 
employment, contract. See Rev. Rul. 58 — 801, page 23. 

26 CFR 1. 451 — 9. Constructive receipt of in- 
come. 

Rev. Rul. 58 — 169 

The proceeds from the sale of wheat by a farmer using the cash 
receipts and disbursements method of accounting, under a bona fide 
arms-length contract calling for payment in the taxable year follow- 
ing that in which the wheat was delivered to the purchaser, are in- 
cludible in his gross income for the taxable year in which payment 
is received. 

Advice has been requested regarding the taxable year of inclusion in 
gross income of the selling price of grain under the circumstances de- 
scribed below. 

Over a period of several years, the taxpayer, a farmer using the cash 
receipts and disbursements method of accounting and reporting on a 
calendar year basis, sold his wheat to the opera~tor of a commercial 
grain elevator in one year, under contracts calling for payment during 
the following year. In some years the wheat was in storage in the 
elevator at the time the contract was entered into; in others it was de- 
livered to the elevator on the day the contract was signed. But in all 
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of the years concerned the contract price agreed to was the market price 
as of t»e day the contract was signed; and in each case the contract 
form read in part as follows: "In consideration of the above agree- 
ment of the Owner to sell this grain, it is agreed between the Owner 
and the Purchaser that the Owii~er is to receive payment, for this grain 
on January, 10 —. " Thus, under this contract the taxpayer and 
the purchaser agreed tlrat the taxpayer was not entitled to the payment 
for the wheat until some date in January of a subsequent, taxable year. 

Section 1. 451 —" (a) of the Income Tax Regulations provides, in part, 
as follows: 

Income although not actually reduced to a taxpayer's possession is construc- 
tively received by him in the taxable year during which it is credited to his 
account or set apart for him so that he may draw upon it at auy time. Elowever, 
inconie is not constructively received if the taxpayer's control of its receipt is 
subject to substantial limitations or restrictions. 

'6'here the taxpayer (seller) has the right to the proceeds of a sale 
of grain upon clelivery, the courts have held that any delay in payment 
d. ue only to the seller's own volition puts the seller in constructive 
receipt of income. See 3fary J. B'inemcn, Executrix, L&state of J. A. 
lineman v. Commissioner, 00 Fed. Supp~. , 582; and J. 8. Bane' v. 
E'agape~, District Court of the united States for the District of South 
Dakota, decided October 10, 1054. In similar situations where the 
taxpayer had control of the payment at the time payment was due, 
the courts have found tliat the income was constructively received at 
that time. See Frank IV. Ei unde v. Commi sgioner, 10 T. C. 20, afFirmed 
per curiam' 208 Fed. (2d) 057. however, ~here a, contract for the 
sale of wheat was a bona fide arm' s-length transaction and the seller 
had no legal right to demand and receive payment, for his wheat until 
the year follow~ing the contract of. sale and delivery, income from the 
sale was held not to ha, ve been constructively receiv~ed in the year in 
which the contract was executed. See J. D. Amend, et uz, v. Co~wnis- 
sioner, 13 T. C. 178, acquiescence C. B. 1050 — 1, 1; and W. '&fred 
Weathers, et ux. , v. Commissioner, Tax Court Memorandum Opinion, 
entered March 25, 1053. 

In the instant case, the transactions entered into between the tax- 
payer and the grain elevator operator, as evidenced by the written con- 
tracts, were bona fide arm' s-length transactions and the taxpayer did 
not have an unqualified right to receive payment for the wheat in the 
years in v-hich the contracts were executecl and the ~heat was delivered. 

Accordingly, it is held that the proceeds from the sale of ~heat by 
a farmer, using the cash receipts and disbursements method of. account- 
ing, under a bona fide arm' s-length contract calling for payment in the 
taxa~ble yea. r following that in which the wheat was delivered to the 
purchaser, are includible in his gross income for the taxable yea, r in 
v'hich payment is received. 

SECTION 45o. — INSTALLMENT METHOD 

(Also Section 167; 26 CFR 1. 167(a) — 1. ) Rev. Rul. 58 — 281 

Revenue Ruling 56&08, C. B. 1056 — 2, o00, holds that the profit 
derived from a lease-purchase agreeiiieiit, entered into pursuant to the 
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Post OHice Department Property Act of 1954, Title II of Public Law 
519, 88d Congiess, Second Session, constitutes profit on the sale of 
real property, taxable as ordinary income which may be reported on 
the installment method, provided the sale otherwise qualifies for such 
treatment. That portion of each monthly installment which repre- 
sents interest on the unpaid purchase price is to be separately treated 
since it represents ordinary interest income. The above holdings are 
equally applicable to the profit derived under an "Agreement to 
Finance, Construct, and Sell" (General Services Administration, 
Form 1976, revised July 1956, under which the taxpayer finances and 
constructs the building), and an "Agreement to Finance Construction, 
and Sell" (General Services Administration, Form 1274, revised July 
1956, under which the taxpayer finances the construction of the build- 
ing), entered into pursuant to the Public Buildings Purchase Contract 
Act of 1954, Title I, Public Law 519, 83d Congress, Second Session, 
68 Stat. 518, 40 U. S. C. 356. The above holdings are not applicable 
under an "Agreement to Construct" (General Services Administra- 
tion, Form 1975, revised July 1956), entered into pursuant to the Act, 
since, under such an agreement, the taxpayer will refiect profit from 
the performance of a construction contract as ordinary income in the 
same manner as he would refiect income on any other construction con- 
tract, he would perform. A taxpayer may not claim depreciation on a 
building which has been made the subject of any of the agreements 
mentioned above. 

SECTION 454. — OBLIGATIONS ISSUED AT DISCOUNT 

(Also Section 676; 26 CFR 1. 676(a) — 1. ) Rev. Rul. 58 — 9 

An individual taxpayer established a personal trust over which 
he had power of revocation. The corpus of the trust was composed 
of' Series E United States savings bonds which the taxpayer 
(grantor) had held for various numbers of years as the sole owner. 
It is assumed for the purposes of this ruling that the transfer of 
the bonds to the trust, concerning which there are some restrictions, 
was in conformity with the regulations governing savings bonds. 
The interest on the bonds had accumulated in the form of increment 
in value, none of which was reported in the taxpayer's individual 
income tax return in past years under the option available to owners 
of such bonds under section 454(a) of the Internal Revenue Code of 
1954. Section 454(c) provides, in pertinent part, that the increase 
in redemption value in excess of the amount paid for a Series K 
bond shall be includible in gross income in the taxable year in which 
the obligation is finally redeemed or in the taxable year of final 
maturity, whichever is earlier. Under the provisions of section 676 
of the Code, the taxpayer (grantor) is considered as the owner of 
the bonds. Iield, since the taxpayer did not realize the benefit of 
the interest (increment in value) at the time of the transfer to the 
trust, he is not required to include in his Federal income tax return 
the amount thereof that had accumulated to the date of transfer. 
See, generallyy I T 8011y C B XV 2i 1M (1986)y and I. T. 8097, 
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C B 1037 — 2t 210. Compare Revenue Ruling 5o — 278 C. B. 1955 — 1 
471. t 

96 CFR 1. 454: Statutory provisions; obligations 
issued at discount. 

Regulations under the Internal Revenue Code of 1054. See T. D. 
6282t page 215, 

Subpart C. — Taxable Year for Which Deductions Taken 

SECTION 461. — GENERAL HULE FOR TAXABLE YEAR OF 
DEDUCTION 

Rev. Rul. 58 — 18 

A taxpayer, employing the accrual method of accounting and on 
a calendar year basis, adopted in 1954 a plan whereby its salaried 
employees who were on its payroll on December 81, 1954t and who had 
completed more than six months of. service on that date would be en- 
titled to vacation with pay in 1055 according to certain prescribed 
rules. Provisions were made in the plan for unused vacation pay- 
ments to eligible employees who after December 31, 1954 and before 
taking a vacation were laid ofFt discharged, or retired, or who re- 
signed, entered military service, or were deceased. No cash pay- 
ments would be macle in lieu of vacations to employees remaining on 
the payroll. The employees were notified of. the plan in Deceniber 
1054t and were also notified that the plan would remain in efFect for 
years subsequent to 1955 unless revised before the beginning of each 
subsequent year. The plan is not based upon. union contracts. On 
the facts, it constitutes a unilateral contract, ofFered to and accepted 
by the employees by meeting employment requirements. Salaried 
employees who were on the payroll on December alt 1954, and who 
had completed more than six months of service on that date, there- 
fore, had a vested right in their 1054 vacation pay. The liability 
of the corporation therefor as of December Blt 1954, was clearly 
estahliShe, and the amount of the liability to each individual em- 
ployee was capable of being computed with reasonable accuracy. 
Held, the fact that there is no written contract for the payment of 
vacation pay to specified employees of the corporation does not, in 
and of itself, prevent the accrual and deduction for Federal income 
tax purposes of the amount of such liability for the taxable year in 
which such liability is established. No distinction is to be made 
between vacation plans based on a written contract and such plans 
based on a unilateral contract which provides the employee with a 
vested right to the unused vacation pay; which plan or policy is 
communicated to the employees involved before the beginning of 
the vacation year; and which plan meets the requirements of Revenue 
Ruling 54 — 608, C. B. 1054 — 2t 8. 



26 CFR 1. 461: Statutory provisions; general 
rule for taxable year of deduction. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6282, page 215. 

Subpart D. — Inventories 

SECTION 471. — GENERAL RULE FOR INVENTORIES 
i 

(Also Part II, Section 22(c); Regulations Rev. Rul, 58-181 
118, Section 89. 22 (c) — 2. ) 
A taxpayer who, in accordance with accepted accounting practice, 

uses depreciation as part of inventory costs in determining gross 
income (Revenue Ruling 141, C. B. 1953 — 2, 101) must also treat as 
part of inventory costs that portion of amortization of emergency 
faci]ities, computed under section 168 of the Internal Revenue Code 
of 1954 (Section 124A of the 1&9 Code), which is equal to deprecia- 
tion on the facilities that would have been included in inventory 
costs had the facilities not been subject to amortization under sec- 
tion 168 of the Code. Any amortization in excess of depreciation 
constitutes a current allowable deduction from gross income. Such 
procedure permits income to be clearly rejected in accordance with 
the method of accounting consistently employed by the taxpayer and 
in accordance with accepted accounting practice. 

SECTION 472. — LAST-IN) FIRST-OUT INVENTORIES 
Rev. Rul. 58 — 282 

Price indexes for January 1958, published by the Bureau of Labor 
Statistics on March 6, 1058, for use by department stores employing 
the retail inventory and last-in, erst-out inventory methods. 

The following price indexes for January 1958, published by the 
Bureau of Labor Statistics on March 6, 1958, for use by department 
stores employing the retail inventory and last-in, first-out inventory 
methods, are accepted by the Internal Revenue Service pursuant to 
Treasury Decision 5605, C. B. 1948 — 1, 16, and Mimeograph 6244, C. B. 
1948 — 1, 21, for appropriate application to inventories for taxable years 
of 12 months ended December 81, 1957, and January 31, 1958. 

Indexes are given on a national basis for the store total, for 20 
major groups of departments, and for two special group combinations. 
The store total includes all departments in the store, both those listed 
iII the groups and those not specifically listed, except for candy, foods, 
liquor, tobacco, and paints and wa]1 paper. Contract departments are 
also exc]uded. 
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&«eau of Labor Statistics, Department Store Inventory Pnce 
Indexes, by Departfnent Groups 

[January 1941=100] 

Department group Jan. 1957 Jan. 1958 
Percent change 

from January 1957 
to January 1958 

I 
II 

III 
IV 

V 
VI 

VII 
VIII 

IX 
X 

XI 
XII 

XIII 
XIV 
XV 

XVI 
XVII 

XVIII 
XIX 
XX 

Piece goods 
Domestics and draperies 
Women's and children's shoes 
Men's and boys' shoes 
Infants' tvear 
Women's underwear 
Women's and girls' hosiery 
Women's and girls' accessories 
Women's outerwear and girls' wear 
Men's clothing 
Mcn's furnishings 
Boys' clothing and furnishings 
Jewelry 
Notions 
Toilet articles and drugs 
Furniture and bedding 
Floor covering 
Housewares 
Major appliances 
Radios and television sets 

199. 4 
194. 2 
233. 6 
288. 3 
174. 5 
172. 3 
163. 1 
175. 4 
180. 4 
211. 2 
199. 9 
205. 9 
168. 9 
162. 1 
178. 6 
218. 1 
192. 0 
213. 9 
141. 7 
138. 8 

200. 1 
194. 7 
240. 0 
231. 1 
175. 7 
175. 2 
160. 6 
177. 8 
181, 3 
213, 7 
199. 6 
206. 1 
173. 3 
166. 1 
184. 0 
219. 7 
195. 7 
224. 9 
135. 8 
135. 9 

+0. 4 
+0. 3 
+2. 7 
+l. 2 
+0. 7 
+l. 7 — l. 5 
+1. 4 
+0. 5 
+l. 2 — 0. 2 
+0. 1 
+2. 6 
+2. 5 
+3. 0 
+0. 7 
+1. 9 
+5. 1 — 4. 2 — 2. 1 

Total: Groups I — XV 
Total: Groups XVI — XX 

Store total 

192. 0 
193. 1 

192. 3 

194. 1 
195. 9 

194. 6 

+1. 1 
+l. 5 

+1. 2 

SUBCHAPTER F. — EXEMPT ORGANIZATIONS 

Part J. — General Rule 

SECTION 501. — EXEMPTION FROM TAX ON 
CORPORATIONSt CERTA. IN TRUSTS) ETC. 

Rev. Rul. 58 — 143 

Criteria or tests to be used in determining whether the pavment 
of death, sic)r, accident, and other benefits to individual members 
of a labor union will affect the tlualification of the union for exemp- 
tion from Federal income tax under section 501(a) of the Internal 
Revenue Code of 1954 as a labor organization described in section 
501(c) (5) of the Code. 

Advice has been requested vi. hether the exempt status of a labor 
union, which has been held to be exempt from Federal income tax 
under section 501(a) of the Internnl Revenue Code of 1954 as a labor 
organization described in section 501(c) (5) of the Code, 'will be 

afFected by the payment of death, sick, occident, and other benefits 

to its members. 
Subsection (a) of section 501 of the Code provides for an exemption 

from Federal income tax for certain organizations which are listed 

under subsection (c). Among these organizations, considered ns 
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exempt, paragraph (5) of subsection (c) lists "Iiabor, agricultural, or 
horticultural organizations. " The organizations contemplated by 
section 501(c) (5) are those which have no net earnin«s inuring to the 
benefit of any member and have as their objects the betterment of the 
conditions of those en«aged in such pursuits, the improvement of the 
grade of their products ai;d the development of a higher degree of 
efticiency in their respective occupations. 

The concept of a labor orgaiiization, insofar as its objectives set 
forth above are concerned, implies that it must be for the betterment 
of conditions of its inembers as a group, in relation to employment, 
rather than iinprovement of conditions of individual members. In 
carrying out such objectives, its activities inust, , therefore, be 
primarily directed toward the improvement of conditions of the 
members in representing them in matters of wages, hours of labor, 
working conditions, and economic benefits. 

Generally, sick, death, accident, and similar benefits are for the 
improvement of economic conditions of individual members rather 
than tlie members as a group. This is substantiated by the fact that 
provision is made separately in section 501(c) (9) of the Code for 
exemption of employee beneficiary associations formed for the purpose 
cf paying certaui benefits to members. However, it is recognized 
that, in electively carryiiig out its purposes, a labor union may, under 
certain circumstances, give direct financial assistance of an incidental 
nature to members w~ithout loss of exemption. Strike benefits for 
example, come within this category. Certain other benefits niay also 
be provided by a union as lon~g as such activities remain incidental 
to the principal purposes, without regard to whether they are the 
type contemplated by section 501(c) (9) of the Code. 

The Internal Revenue Service takes the position that the operation 
of an established system for the payment of sick, death, accident, and 
other benefits, which members are entitled to receive as a matter of 
right in consideration of the payment of assessments, has no cus- 
tomary relation to the purposes of a labor union within the contempla- 
tion of section 501(c) (5) of the Code. Such activities are for the 
economic benefit of members in their individual capacity. Where, 
however, the benefits are so indefinite that the members, individually, 
may not be said to have a substantial economic benefit, and where the 
amount of the funds used to provide these benefits is not so great 
as to iinply a major purpose, the benefits are considered merely 
incidental and will not of themselves prevent exemption. 

Where members of a labor union desire to receive benefits as a 
matter of right through an established system under which they make 
contributions for such purposes, or where the amount of the funds used 
to provide indefinite benefits is so great as to imply a major purpose 
of the union, a formal trust arrangement or other form of organiza- 
tion should be set up as a separate entity, apart from the labor union, 
through which the benefits are paid, inasmuch as the operation of 
sucli a, system by their labor organization will cause a withdrawal of 
its exempt status. 

Rev. Rul. 58 — 1N 
A corporation organized for the purpose of operating a book 

and supply store and a cafeteria and restaurant on the campus 
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of a State university primarily for the convenience of its student 
body and the members of its faculty, no part of the earnings of which 
inures to the benefit of any private shareholder or individual, may 
be considered to be operated exclusively for educational purposes 
and may qualify for exemption froni Federal income tax under the 
provisions of section 001(a) of the Internal Revenue Code of 1954 as an organization described in section 001(c) (3). 1. T. 2630, C. B. XI — 2, 102 (1982), revoked. 

Advice has been requested whether a, corporation organized for the 
purposes hereinafter set forth will be exempt from Federal income tax. 

The corporation was organized, without capital stock, to conduct 
a general book and supply store, dealing in books, magazines, station- 
ery, student supplies, emblems, and sporting goods, and to operate a 
cafeteria and restaurant on the campus of a State university for the 
convenience of its student body and the members of its faculty. It 
was authorized to receive and disburse such funds as may be collected 
in accordance with the laws of the State and with the approval of. the 
State Director of. Education. 

The corporation's activities are conducted on the campus of the 
university in buildings owned by the State and for which a nominal 
rental is paid. It is controlled by a board of directors composed of 
the president of the university, three elected faculty members and 
three elected student members. Membership in the corporation con- 
sists of all regular employees of the university and students ivho have 
purchased a membership for a nominal fee. The bylaws of the cor- 
poration provide that none of the profits or assets of the corporation 
shall ever be distributed to the members but, shall be used solely for 
the benefit of the students and faculty of the university. 

The facilities of the corporation are available to members as well 
as to non-members in order that all students at the university are 
afForded an opportunity to obtain their academic supplies without 
undue inconvenience. Ho~ever, non-members are required to pay 
a small service charge on book store purchases. The services of the 
corporation are used almost exclusively by persons connected. with 
the university. 

Paragraph 3 of section 501(c) of the Internal Revenue Code of 
1054, which describes certain organizations exempt from tax under 
section 501(a), provides in part that corporations, and any community 
chest, fund, or foundation, organized and operated exclusively for 
religious, charitable, scientific, testing for public safety, literary, or 
educational purposes, or for the prevention of cruelty to children 
or animals, no part of the net earnings of which inures to the benefit 
of any private shareholder or individual, shall be exempt from Federal 
taxation. In order to be exempt under this provision of law, an 
organization must be organized and operated exclusively for one or 
more of the specified purposes. 

In the instant, case the corporation was organized for the purpose of 
furthering the educational program of the university through the 
medium of operating facilities for the convenience of the student body 
of the university and the members of its faculty. Any pro6ts of the 
corporation are to be used solely for the benefit of the students and 
faculty of the university. Since the corporation is controlled by and 
serves almost exclusively the members of the faculty and student 
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body and since it is performing functions for tlieir benefit and con- 
venience and in further;ince of tlie educational program of the 
university, it is for all intents and purposes an integral part 
of the university. Therefore, it is apparent that it is a cor- 
poration organized and operated exclusively for educational pur- 
poses within the meaning of section 501(c) (6) of the Internal 
Revenue Code of 1954. 

In view of the foregoing, since the instant corporation is organized 
for the purpose of operating a book and supply store and a cafeteria 
a»d restaurant on the canipus of a . 7tate university primarily for the 
conve»ie»ce of its student body arid the members of its faculty, and 
no part of its e:irnings inures to the benefit of any private sliare- 
holder or individual, it, is held that it is operated exclusively for edu- 
cational purposes and is exempt from Federal income tax under the 
provisions of section 501 of the Internal Revenue Code of 1954 as an 
organization described in section 501(c) (8). However, an organiza- 
tion is not exempt from t;ix merely because it is not organized and 
operated for profit. In order to establish its exemption, it is neces- 
sary that every organization claiming exemption file an appropriate 
application form w~ith the District Director of Internal Revenue for 
the internal revenue district in which is located the principal place of 
business or principal oScc of the organization. An organization 
claiming exemption under section 501(c) (3) shall file its application 
on Form 1028, Exemption Application. See section 89. 101 — 1 of Reg- 
ulations 118 made applicable to the Internal Revenue Code of. 1954 
by Treasury Decision 6091, C. B. 1954 — 2, 47. 

I. T. 2686, C. B. XI — 2, 102 (1932), holding that a corporation con- 
ducting a students' store on the campus of a university, no part of 
the net earnings of which inure to the benefit of any private share- 
holder or individual, is not operated exclusively for religious, chari- 
table, scientific, literary, or educational purposes is hereby revoked. 

Rev. Rul. 58 — 224 

An organization which operates a trade show as its sole or prin- 
cipal activity primarily for the purpose of rendering particular 
services to individual persons is not entitled to exeniption from 
Federal income tax as an organization described as a business 
league in section 501(c) (0) of the Internal Hevemie Code of 1054. 

Advice has been requested whether an organization wliich is pri- 
marily engaged in the staging of an annual inerchandise show, under 
the circumstances described below, is entitled to exemption from 
Federal income tax as a business league under the provisions of sec- 
tion 501 (c) (6) of the Internal Reve»tie Code of 195-1. 

The instant organization is a nonprofit corporation without capital 
stock. It was organized by members of the trade and extension com- 
mittee of the local chamber of commerce who are interested, in the 
sale and distribution of gift, and house~ares merchandise. Each 
member of the merchandise show committee of the chamber is also a 
member of the organization. The bylaws provide that no dues or 
other charges of any nature shall be assessed against or collected from 
inembers. The general purpose of the organization is to promote the 
interest of trade and increase tlie facilities of commercial transactions ) 
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particularly in connection with the display, distribution and sale of 
merchandise. IIowever, its sole activity consists of the staging of an 
annual merchandise show under the sponsorship of the cliarnber of 
commerce. The show for the most part consists of exhibits by manu- 
facturers. h. few wholesalers have exhibits of such merchandise not 
otherwise represented. The association publishes a buyer's guide 
which it furnishes free to each exhibiter and retailer. The buyer' s 
guide shows the name of each exhibitor, the type of merchandise on 
display, and the location of the exhibit, and stresses the economy and 
convenience of making all purchases of merchandise under one roof. 
Mmittance is by reservation only and the general public is excluded 
from the show. Entertainment and the ai~. arding of prizes serve as 
inducements for retailers to attend the show. A. retailer may place his 
order at the show for mercliandise to be shipped by the manufacturer 
or by the distributor specified. Receipts are derived from fees 
charged manufacturers and wholesalers for exhibit space and from 
the s~ale of banquet tickets. Expenditures are made for advertising, 
promotion, banquets, entertainment, rent of hotel space for exhibits, 
and other operating expenses. 

Section 501(c) (6) of the Code exempts from Federal income tax 
"Business leagues, chambers of commerce, real-estate boards, or boards 
of trade, not organized for profit and no part of the net earnings of 
which inures to the benefit of any private shareholder or individual. " 

Section 39. 101 (7) — 1 of Regulations 118, made applicable to the 
19M Code by Treasury Decision 6091, C. B. 1954 — 2, 47, holds that a 
business league is an association of. persons having some common busi- 
ness interest, the purpose of which is to promote such common interest 
and not to engage in a regular business of a kind ordinarily carried 
on for profit and that the activities of such an association should be 
directed to the improvement of business conditions of one or more lines 
of business as distinguished from the performance of particular serv- 
ices for individual persons. 

It is shown that the sole activity of the instant orgainzation is con- 
ducting an annual trade show. It is organized and operated for the 
most part by individuals v ho are salesmen and/or distributors. Its 
advertising appears to be directed toward potential ret. ;iilers and to 
stress the advantages of making all purchases of merchandise under 
one roof. The income is derived principally from manufacturers and 
distributors, most of whom appear not to be niembers of the organiza- 
tion. 

It is concluded that the activities of the instant organization sub- 

stantially serve the exhibitors and retailers as a convenience and 

economy in the conduct of their businesses. In conducting the show, 
it provides direct advertising and publicity campaigns for distribu- 

tors, eliminates substantial tr~avel on the part of such distributors, and 

provides, primarily, selling opportunities for them, as ~~ ell as opportu- 
nities for retailers to see all types of the merchandies in question under 
one roof. Therefore, it is the position of the Internal Revenue Service 
that the instant orga~nization is rendering particular services for in- 

dividual persons as distinguished from the improvement of business 

conditions generally. 
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Accordingly, it is held that the instant organization, v. hich operates 
a trade show as its sole or principal activity and primarily for pro- 
moting the interest of individuals, is not entitled to exemption from 
Federal income tax as an organization described in section 501(c) (6) 
of the Internal Revenue Code of 1954. The conclusion reached herein 
represents the position of the Service as to the application of the law 
to the entire state of facts involved. The denial of exeinption to the 
instant organization on the basis of the detailed statement of facts in- 
volved is not to be interpreted as implying that such an organization 
may qualify for exemption under section 501(c) (6) of thc 1954 Code, 
if, on the contrary, it invites the public to its trade show and makes no 
sales of merchandise at the show. In such event, consideration would 
be given to the extent, if any, to which the organization is promoting 
the interests of individuals from the standpoint of its over-all 
actii ities. 

Rev. Rul. 58 — 994 

An association was organized and is being operated for the pur- 
pose of promoting uniform business, advertising and fair trade prac- 
tices in connection with the manufacture and sale of a certain patented 
product. Membership in the association is limited to any person, 
firm, or corporation liceiised to manufacture and sell the specified 
product. The association owns the controlling interest in the corpo- 
ration which holds the basic patents on the particular. product, grants 
licenses under the patents and sells to the members of the association 
the materials and equipment necessary in the manufacture of the 
product. In addition, the association acquired the rights, title and 
interest in certain supplementary patents on the product and provided 
for the payment for such patents by paying a stated amount for 
each unit sold by its licensees. HeM, since the association is engaged 
in activities which are ordinarily carried on for profit and since it 
is engaged in furthering the business interests of the dealers in the 
particu]ar patented product, rather than the improvement of busi- 
ness conditions of one or more lines of business, it does not qualify 
for exemption from Eedcral income tax as a business league under 
section 501(c) (6) of the Internal Revenue Code of 1954. 

Taxability of an organization, including a trust, irrevocably dedi- 
cated to the perpetual care of a cemetery, burial lots, or mausoleum 
crypts. See Rev. Rul. 58 — 190, page 15. 

PART II. — TAXATION OF BUSINESS INCOME OF CERTAIN EXEMPT ORGANIZATIONS 

SECTION 519. — UNREI ATED BUSINESS TAXABLE 
INCOME 

Distributions from limited-partnership interest held by certain 
charitable trusts. See Public Law 85 — 867, page 688. 
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SUBCHAPTER Cv. — CORPORATIONS USED TO AVOID INCOME TAX 
ON SHAREHOLDERS 

PART II. — PERSONAL HOLDING COMPANIES 

SECTION 542. — DEFINITION OI PERSONAL IIOLDINO 
COMPANY: EXCEPTIONS 

Rev. Rul. 58 — 309 
Salaries paid by a finance company to employees who hold options 

to purchase conimon stocl-, but ivho are not currently shareholders 
within the meaning of section 542(c) (0) of the Internal Revenue 
Code of 1054, do not constitute compensation for personal services 
rendered by shareholders so as to prevent application of the excep- 
tion from the personal holding coinpauy provisions. 

Advice has been requested whether salaries paid by a finance com- 
pany to employees who have no present stock mterest in the corpora- 
tion, but who hold options to purchase common stock, should be 
considered as deductions allowable under section 162 of the Internal 
Revenue Code of 1954, for the purpose of determining whether the 
corporation is exempt from personal holding company tax under sec- 
tion 542 (c) (9) of the Code. 

The taxpayer, a finance company, was organized prior to 1940. Its 
authorized issue of capital stock consists of 120m shares of preferred 
and 650m shares of common stock, of which, 117m shares of preferred 
and 828m shares of common stock are currently outstanding. Early 
in 1955 certain employees, who, at that time, owned no stock of the 
finance company, were granted options to acquire 200m shares of the 
company's common capital stock at 5x dollars per share. The options 
ha, ve not been exercised. 

Section 542(c) (9) of the Code provides that the term "personal 
holding company" as defined in section 542(a) does not include a 
finance company v, hich satisfies certain statutory requirements and 
whose deductions allowable under section 162 of the Code (relating to 
trade or business expenses), other than compensation for personal 
services rendered by shareholders (including members of the share- 
holder's family as described in section 544(a) (2) ), constitute 15 per- 
cent or more of gross income. 

The term "shareholders, " as used in section 542(c) (9) of the Code 
to indicate those whose compensation for personal services cannot be a 
part of the minimum 15 percent expense deductions, does not inclu&le 
persons who merely have options to purchase stock, but the term would 
include compensated "members of the stockholder's family" as speci- 
fied in section 542(c) (9) and described in section 544(a) (2). See 
Hei~erin@ v. Soutkuie8t Convolielated Corporation, 315 U. S. 194, Ct. 
D. 1544, C. B. 1942-1, 218, Since there are no questionable stockhold- 
ing in this case, it is unnecessary to consider further the scope of the 
term "shareholders, " 

Therefore, it is concluded that the salaries paid to employees who 
hold options to purchase common stock, but who are not shareholders 
within the meaning of the statute, do not constitute compensation for 

475254' — '58 — 17 
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personal services rendered by shareholders so as to prevent applica- 
tion of the exception from the personal holding company provisions, 
under section 542 (c) (0) of the Code. 

SUBCHAPTER H. — BANKING INSTITUTIONS 

PART IL — MUTUAL SAVINGS BANKS, ETC. 

SECTION 593. — ADDITIONS TO RESERVE FOR BAD 
DEBTS 

26 CFR 1. 598 — 1: Additions to reserve for 
bad debts. 

Rev. Rul. 58 — 10 

A deduction for an addition to a reserve for bad debts made 
by a mutual savings bank, or other institution of the type referred 
to in section 599 of the Internal Revenue Code of 19@4, in its Federal 
income tax return for its Qscal year ended June 80, 1955, which de- 
duction equaled its taxable income for that year before such deduc- 
tion, may not be eliminated by a net operating loss carryback from 
a subsequent year in order that the amount previously credited to 
a bad debt reserve may be transferred tax-free to the institution's 
surplus account. 

Advice has been requested whether a deduction for an addition to 
a reserve for bad debts made by a mutual savings bank in its income 
tax return for its fiscal year ended June 80, 1055, which deduction 
equaled its taxable income for that year before such deduction, may 
be eliminated by a net operating loss carryback from taxpayer's fiscal 
year ended June 30, 1956, in order that the amount previously credited 
to the bad debt reserve may be transferred tax-free to the bank's sur- 
plus account. 

The instant mutual savings bank had a small net operating loss for 
its first taxable fiscal year, the year ended June 80, 1954, which it car- 
ried over and deducted as a net operating loss deduction in its income 
tax return for the fiscal year ended June 30, 1955. The resulting tax- 
able income for that year, approximately 28m dollars, was deducted 
in its entirety as an addition to its reserve for bad debts, under sec- 
tion 508 of the Internal Revenue Code of 1954. Thus, its income tax 
return for that year disclosed a taxable income of zero. For the fiscal 
year ended June 80, 1956, taxpayer sustained a net opera, ting loss of 
24m dollars. In carrying back the fiscal year 1056 net operating loss 
to fiscal year 1055, taxpayer desires to apply the carryback to reduce 
the taxable income for fiscal year 1055 computed before the deduction 
for the addition to its bad debt reserve, so that it may transfer the 
amount previously credited to the bad debt reserve to its surplus ac- 
count free of tax. 

'With respect to the mutual savings banks, domestic building and 
loan associations, and cooperative banks, referred to therein, section 
5M of the Code provides, in part, as follows: 

«& the reasonable addition to a reserve for bad debts for any taxable year 
shall in no case be less than the amount determined by the taxpayer as the 
reasonable addition for such year; except that the amount determined by the 
taxpayer under this sentence shall not be greater than the lesser of— 

(I) the amount of its taxable income for the taxable year computed 
without regard to this section, or 
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(2) the amount by which 12 percent of the total deposits or withdrawable 
amounts of its depositors at the close of such vear exceeds the sum of its 
sut'plus, undivided profits, and reserves at the be "inning of the taxable 
year. 

Section 1. 598 — 1(b) of Income Tax Regulations further provides 
that "the amount of its taxable income for the taxable year, " computed 
without regard to section 598, is also to be computed without regard 
to any section of the Code providing for a deduction the amount of 
wllich is dependent upon the amount of taxable income (such as sec- 
tion 170 of the Code, relating to charitable, etc. , contributions or gifts). '6 hile the efFect of. the foregoing sections of tlute Code and the regula- 
tions is to limit the amount of the deductioll for an addition to a re- 
serve for bad debts which the Commissioner of Internal Revenue may 
disallo~, section 1. 598 — 2 of the Ivgulations authorizes the Conmlis- 
sioner to allow larger deductions for additions to a reserve for bad 
debts ~here circumstances in certain cases so warrant. 

Before a taxpayer can carry back a net operating loss to a year 
in which it took its entire taxable income as a deduction under section 
598 of the Code, it is necessary that taxable income first be created in 
that vear by a reduction of the deduction taken as an addition to the 
reserve for bad debts. In the instant case, the taxpayer determined 
that its entire taxable income for the fiscal yrear 1955 was a reasonable 
addition to its reserve for bad debts. If the addition to the reserve was 
reasonable at that time, it does not become unreasonable because of 
subsequently occurring events such as a net operating loss in a subse- 
quent year. 

Accordingly, it is held that a deduction for an addition to a reserve 
for bad debts made by a mutual savings bank, or other institution of 
the type referred to in section 598 of. the Code, in its Federal income 
tax return for its fiscal year ended June 80, 1955, which deduction 
equaled its taxable income for that year before such deduction, may 
not be eliminated by a net operating loss carryback from a subsequent 
year in order that the amount previously credited to the bad debt 
reserve may be transferred tax-free to the institution's surplus account. 

SUBCHAPTER I. — ÃATURAL RESOURCES 

PART I. — DEDUCTIONS 

SECTION 618. — PERCENTAGE DEPLETION 
Rev. Rul. 58 — 281 

Intangible drilling and development costs incurred in drilling non- 
productive wells in the development of the same producing deposit 
or reservoir must be deducted in computing taxable income from 
the producing "property" for the purposes of the limitation on per- 
centage depletion. IIowever, such costs incurred in an attempt to 
penetrate an entirely ditferent and separate reservoir from the 
known producing zone need not be charged against the producing 
"property" if the election to aggregate under section 614(b) has uot 
been exercised. 

Advice has been requested. in the following situations with respect 
to the treatment of intangible drilling and development costs in- 
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curred in drilling nonproductive oil or gas we17s in determining 
taxable income for the purpose of limiting percentage depletion to 
50 percent of the taxable income from the property. 

1. Dry holes drilled prior to the completion of a productive 
well in the same taxable year. 

2. Dry holes and noncommercial completions drilled within 
the accepted limits of the producing zone, i. e. , interior develop- 
ment wells. 

3. Dry holes or noncommercial completions, drilled as "one 
location step-outs" and bottomed in the same zone from which 
production is obtained in interior wells. 

4. Dry holes drilled as "exploratory step-outs" in the sense 
that they are located at a considerable distance from producing 

' wells. 
5. Wells drilled through the known producing horizon to test 

lower prospective zones and, having proven unsuccessful, such 
wells are backed-up and completed as producers in the known 
producing horizon. 

The allowable deduction for percentage depletion in the case of 
gas and oil wells is 27&/z percent of the gross mcome from the prop- 
erty, limited so as not to exceed 50 percent of the taxable income 
from the property. If the taxpayer has elected to deduct intangible 
drilling and development expenses, they must be deducted in de- 
terminIng taxable income from thp property for purposes of the 
limitation on allowable percentage depletion. See Regulations 118, 
section 89. 26 (m) — 1(g), made applicable to the 1954 Code by Treasury 
Decision 6091, C. B. 1954 — 2, 47; FIekering v. Wilahire Oil Co. , Inc. , 
308 U. S. 90, Ct. D. 1424, C. B. 1989 — 2, 213; F. A'. E. Oil Co. v. 8'el- 
eering, 808 U. S. 104, Ct, . D. 1428, C. B. 1989 — 2, 212. 

Therefore, in the application of the provisions allowing percentage 
depletion, it is essential to establish what constitutes the "property" 
in the particular case. Section 614(a) of the Internal Revenue Code 
of 1954 defines "property" for the purpose of computing the de- 
pletion allowance a, s "each separate interest owned by the taxpayer 
in each mineral deposit in each separate tract or parcel of land. " 
See also 6. C. M. 22106, C. B. 1941 — 1, 245; and 6. C. M. 24094, C. B. 
1944, 250. Thus, each separate interest of the taxpayer in each 
separate oil or gas deposit in each separate lease or tract of land must 
be considered "the property" for depletion purposes, unless the tax- 
paver has exercised a, valid election under section 614 of the Code 
to form one aggregation of, and to treat as one property, any two 
or more of such interests which form part or all of an operating unit. 

The advice given herein is based on the assumption that the tax- 
payer, in all five situations, has not elected to aggregate any separate 
deposits under section 614(b) . 

In each of the first four situations outlined above, the nonproduc- 
tive wells were drilled in an e8ort to reach the same deposit or res- 
ervoir from which production has been obtained prior to the drilling 
of the nonproductive wells or during the same taxable year in which 
such wells were drilled. The cost of such dry holes was incurred in 
the development of the same producing deposit. Therefore such 
costs must be deducted in computing taxable income from the produc- 
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ing "property" for the purpose of the limitation on percentage 
depletion. 

9'ith respect to the fifth situtation, a difI'erent rule may be appli- 
cable to the cost of drilling a nonproductive well in an attempt to 
penetrate an entirely difi'erent and separate reservoir trap from the 
known producing deposit. The existence of multiple oil or gas de- 
posits under a single tract or lease is a well recognized geological 
phenomenon. However, it is a question of fact to be determined by the 
circumstances in each instance whether the nonproducing well was 
actually drilled in an efiort to penetrate a distinctly separate oil 
or gas accumulation or was drilled in the development of an already 
producing deposit. AVhere the facts clearly show the limits of a 
previously producing deposit or other circumstances clearly indicate 
that the nonproductive well could not have been drilled with the 
expectation of penetrating any previously producing deposit, the 
cost of such well is not allocable to any producing property and must 
not be deducted in determining taxable income from the producing 
property. 

If a well is drilled through a known producing reservoir and. the 
deeper well having proved nonproductive is backed up and com- 
pleted as a producing well in the known producing sand, the portion 
of the total costs of the well reasonably allocable to the producing 
sand must be taken into consideration In computing taxable income 
from the producing property. However, the remaining portion of 
the costs of such well must be deducted independently of the pro- 
ducing property and considered as expenses allocable to the attempt 
to develop a separate and independent producing horizon. 

If a nonproductive well is drilled through a known producing hori- 
zon in an unsuccessful attempt to reach a deeper sand and, under 
well-spacing regulations applicable to the particular locality, such 
well may not be backed up and. completed in the producing zone, the 
entire cost of such well must be deducted independently of. the pro- 
ducing property and need not be deducted in determining the taxable 
income from the producing property. 

PART III. — SALES AND EXCHANGES 

SECTION 631. — GAIN OR LOSS IN THE CASE OF TIMBER OR 
COAL 

96 CFR 1. 631: Statutory provisions; gain or 
loss in the case of timber or coal. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6281, page 150. 

96 CFR 1. 631 — 1: Election to consider cutting 
as sale or exchange. 

(Also Part II, Section 117(k), B, egulations 
118, Section 39. 117(k) — 1. ) 

Rev. Rul. 58 — o95 
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To be entitled to the benefits of section 631(a) of the Internal 
Revenue Code of 1954 as the holder of a "contract right to cut, " a 
taxpayer must have acquired under such contract a proprietary in- 
terest in the timber which he cuts. Compare Helga Car/en v. Com, - 
misst'onef', 220 Fed. (2d) 888. Whether a taxpayer has a proprietary 
interest in timber cut by him depends upon the substance of the grant 
to him as determined in the light of all of the pertinent facts. Where 
a taxpayer is granted a contractual right to cut and remove all or 
a described part of the merchantable timber on a particular tract of 
land, he has a proprietary interest in the timber cut by him if at 
the time of the cutting he has an unrestricted right to sell the logs 
or to use them in his trade or business. If the circumstances are 
such that the grantor in fact takes for his own use or for sale on 
his own account substantiallv all of the logs cut, whether or not 
in the exercise of a right in the form of an option to purchase, 
the taxpayer-grantee will not be deemed to have an unrestricted 
right to sell the logs or to use them in his trade or business. 

SECTIOiN 6M. — SALK OF OIL OR GAS PROPERTIES 

26 CFR 1. 6M: Statutory provisions 
& 

sale of 
oil or gas properties. 

Regulations under the Internal Revenue Code of 1954; See T. D. 
6281, page 159. 

SUBCHAPTER J. — ESTATES, TRUSTS, BENEFICIARIES, AND 
DECEDENTS 

PART I. — ESTATES, TRUSTS, AND BENEFICIARIES 

Subpart A. — General Rules for Taxation of Estates and Trusts 

SECTION 642. — SPECIAL RULES FOR CREDITS AiND 
DEDUCTIONS 

Income of a trust which is used for the care, maintenance, and 
beautification of a mausoleum or family burial lot located in a com- 
munity cemetary. See Rev. Rul. 58 — 190, page 15. 

26 CFR 1. 642 (h) — 1: Unused loss carryovers 
on termination of an estate or trust. 

A taxpayer-beneficiary succeeding to farm property formerly held 
in trust. See Rev. Rul. 58 — 191, page 149. 

26 CFR 1. 642 (h) -2: Excess deductions on 
termination of an estate or trust. 
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A. taxpayer-beneficiary of a trust engaged in farming succeeding 
to farm property formerly held by the trust. See Rev. Rul. 58 — 191, 
page 149. 

3ubpart E. — Granters and Others Treated as Substantial Owners 

SECTION 671. — TRUST INCOME, DEDUCTIONS, AND 
CREDITS ATTRIBUTABLE TO GRANTORS A. ND OTHERS ' 
AS SUBSTANTIAL OWNERS 

26 CFR 1. 671 — 3: Attribution or inclusion of 
income, deductions, and credits against tax. 

Commission for managing trust estate which is paid to a trustee in 
advance by the grantor-beneficiary. See Rev. Rul. 58 — 58, page 1M. 

SECTION 672. — DEFINITIONS AND RULES 
26 CFR 1. 672(c) — 1: Related or 

subordinate party. 

For the purposes of sections 671 through 678 of the Internal Revenue 
Code of 19M, which provide the conditions under which grantors or 
others shall be considered as the substantial owners of any portion 
of. a trust, the term "related or subordinate party, " as defined in 
section 672~(c) of the Code and section 1. 672(c) — 1 of the Income Tax 
Regulations, is held to include, among others, a brother and sister, 
whether by the whole or half blood. 

SECTION 673. — REVERSIONARY INTERESTS 

Rev. Rul. 58 — 242 26 CFR 1. 678(a) — 1: Reversionary inter- 
ests; income payable to beneficiaries other 
than certain charitable organizations. 

(Also Sections 677, 2503, 2512; 1. 677(a) — 1. ) 
(Also Part II, Section 1005, Regulations 

108, Section 86. 19(f). ) 
Federal income and gift tax treatment of an irrevocable, re- 

versionary trust, the income of which is for the benefit of indi- 
viduals other than the grantor, and which terminates more than 
ten years from the creation of the trust, or upon the earlier deaths 
of the beueficiaries, 

Advice has been requested concerning the Federal income and gift 
tax treatment of an irrevocable, reversionary trust, the income of 
which is for the benefit of individuals other than the grantor and 
which terminates ten years and six months froin the creation of the 
trust, or upon the earlier deaths of the beneficiaries. 

On October 15, 1955, the taxpayer entered into a trust agreement 
with a bank and transferred to tlie trust a certain amount of cash. 
Under the agreement, the bank is the trustee of the trust, The in- 
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come beneficiary of the trust is the taxpayer's daughter during the 
daughter's lifetime, but in no event is the term of the trust to extend 
beyond April 15, 1066. In the event of the daughter's death during 
the term of the trust, the income of the trust becomes payable in equal 
shares to any surviving children of the grantor; and, if there are no 
surviving children of the grantor then living, the trust income is to 
be paid to the grantor's husband during his lifetime, but in no event 
beyond April 15, 1066. On termination of the trust, the trustee is to 
pay over the principal of the trust to the grantor, or to the grantor's 
estate in the event that the grantor is not living at that time. The 
trust agreement is irrevocable and is not subject to modification. 
Neither the grantor nor her husband has retained any administrative 
powers over the trust or the trust property. The period of the trust 
is therefore for ten years and six months, or until the earlier deaths 
of the beneficiaries. 

Section 671 of the Internal Revenue Code of 1954 provides, in part, 
that the grantor of a trust shall include, in computing his taxable 
income and credits, those items of income, deduction, and credit 
against tax which are attributable to or included in any portion of a 
trust of which he is treated as the owner under the provisions of 
section 673 to 677, inclusive, of the Code. 

Section 673(a) of the Code provides, in part, that a grantor, in 
general, is treated. as the o~ner of any portion of a trust in which he 
has a reversionary interest in either the corpus or income if, at the 
inception of the trust, the grantor's interest will or may reasonably 
be expected to take effect in possession or enjoyment within ten years 
commencing with the date of transfer of that portion of the trust. 
Section 1. 673(a) — 1(b) of the Income Tax Regulations provides, in 
part, that if the grantor's reversionary interest is to take effect on or 
after the death of an income beneficiary or upon the expiration of a 
specific term of years, whichever is earlier, the grantor is treated as 
the o~ner if the specific term of years is less than ten years (but not 
if the term is ten years or longer) . 

Even though the duration of the trust may be such that the grantor 
is not treated as the owner under section 673 of the Code, and there- 
fore is not taxed on the "ordinary income" of the trust (i. e. , income 
for trust accounting purposes), he may nevertheless be treated as an 
owner under section 677(a) (9) of the Code if he has a reversionary 
interest in the corpus of the trust. 

Section 677(a) (9) of the Code provides that if income is held or 
accumulated in any taxable year for future distribution to the 
grantor, the grantor shall be treated as an owner for that taxable year. 

Under the law of the state in which the trust, was created, capital 
gains realized by the trust must be added to the trust corpus. Since 
the principal of the trust is to be paid over by the trustee to the 
grantor on April 15, 1966, or upon the earlier deaths of the bene- 
ficiaries, any capital gains realized by the trust must be "held or ac- 
cumulated for future distribution to the grantor. " Under the provi- 
sions of section 6YY(a) (2) of the Code, the grantor is therefore con- 
sidered as owner of. the portion of the trust to which any capital 
gains are attributable. 

Section 86. 19(f) of Regulations 108, applicable to the gift tax pro- 
visions of the 1054 Code by authority of Treasury Decision 6091, 
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C. B. 1954 — 2, 47, provides, in part, that where a donor transfers prop- 
erty in trust or otherwise after December 81, 1951, and retains an 
interest therein, the value of the gift for Federal gift tax purposes 
is the value of the property transferred less the value of the donor's 
retained interest. Section 86. 19(f) further provides that where the 
gift consists of the right to receive income during the life of one 
person only, or for a term certain, the donor's retained interest should 
be valued in accordance with Table I or II of that section. In several 
other situations, a special factor is necessary. See section 86. 19 (f) (5) 
for the circumstances under which a special factor is furnished by 
the Commissioner when required, as in the instant case. 

Section 2503(b) of the Code provides, in part, that in the case of 
gifts (other than gifts of. future interests in property) made to any 
person by the donor during the calendar year 1955 and subsequent 
calendar years, the first $8, 000 of such gifts to such person shall not 
be included in the total amount of gifts made during such year for 
Federal gift tax yurposes. 

Accordingly, it is held that the ordinary income of the irrevocable 
trust described herein which is distributable to individual beneficiaries 
other than the grantor, the principal of which reverts to the grantor or 
to her estate aFter a period of more than ten years, or upon the earlier 
deaths of the beneficiaries, is taxable to such beneficiaries under sub- 
part B or subpart C of part I of subchapter J of the Code. AVhere 
applicable state law requires that capital gains realized by the trust 
must be ad. ded to the trust corpus, and the grantor retains no right or 
power other than that of reversionary interest in the corpus, the 
grantor must include the capital gains in the computation of her 
taxable income for the taxable year in which they were realized by 
the trust under section 677 of subpart E of part I of subchapter J of the 
Code. 

The value of the gift, for Federal gift tax purposes, is measured by 
the value of the property passing from the donor, minus the ascertain- 
able value of the donor's retained interest in such property, actuarially 
computed. See section 86. 19(f) (5) of Regulations 108. The donor's 
gift to the primary donee, consisting of the right to receive the income 
from the property for ten years and six months or until prior death, 
constitutes a gift of a present interest for purposes of the $3, 000 gift 
tax exclusion provided by section 2508 (b) of the Code. 

SECTION 676. — POPOVER TO REVOKE 
26 CFR 1. 676 — 1: Power to revert title to 

portion property in grantor, general rule. 

A personal trust transferred by the grantor, subject to power of rev- 
ocation. See Rev. Rul. 58 — 2, page 286. 

SECTION 677. — INCOME FOR BENEFIT OF GRANTOR 

26 CFR 1. 677(a) — 1: Income for benefit of 
grantor. 
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Income from portion of a reversionary trust for benefit of individ- 
uals other than grantor which are accumulated for future distribution 
to grantor under applicable State law. See Rev. Rul. 58 — 242, page 
251 ~ 

PART ii. — INCOME IN RESPECT OF DECEDENTS 

SECTION 601. — RECIPIENTS OF INCOME IN RESPECT OF 
DECZ DENTS 

26 CFR 1. 691(b) — 1: Allowance of deductions Rev. Rul. 58 — 69 
ancl credit in respect of decedents. 

Circumstances under which the executor or administrator of an 
estate may deduct real estate taxes paid by the estate on real prop- 
erty not subject to administration. 

Advice has been requested relative to the circumstances under which 
an executor or administrator of an estate is entitled to deduct real 
estate taxes paid by the estate on real property not subject to 
administration. 

The question as to the deductibility of- real estate taxes arises in 
those cases where such taxes are a charge against the property at 
the date of death of the decedent and are paid by the executor or 
administrator of the estate. 

Section 691(b) of the Internal Revenue Code of 1954 provides that 
the amount of any deduction specified in section 164 (relating to 
taxes) in respect of a decedent which is not properly allowable to 
the decedent in respect of the taxable period in which falls the date 
of his death, or a prior period, shall be allowed to the estate of the 
decedent for the taxable year in which paid, if the estate is liable to 
discharge the obligation. 

It is well established that the allowance of a deduction for payment 
of taxes must be based upon liability for such taxes. If the real 
estate was not subject to the possession of the executor, that is, not 
subject to administration, then the executor is entitled to a deduction 
for the real estate taxes paid by the estate only to the extent that 
such taxes were a charge against the real estate at the date of death 
of tlie decedent. 

If under the laws of the particular jurisdiction the executor is not 
required to pay the real estate taxes aiid has not taken over the prop- 
erty under court order, but pays the taxes, he would not be entitled 
to a deduction for the taxes. However, if the payment by the execu- 
tor was in behalf of a beneficiary of the estate who ~~ as or would be 
entitled to income from the estate, then the deduction would be al- 
lowable under section 661 of the Code if the payment of the taxes was 
made by the executor in lieu of a direct payment to the beneficiary. 

In view of the foregoing, it is held that in tliose jurisdictions 
which require the executor or administrator of the estate of a de- 
cedent to pay real estate taxes which, prior to death of the decedent, 
have become a charge against the real estate of the decedent, the tax 
so paid. by the executor or administrator is allowable under the pro- 
visions of section 691(b) (1) (A) of the Code as a deduction on the 
fiduciary income tax return of the estate for the taxable year in which 
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paId. On the other hand, if the executor or'administrator is not 
required to pay the taxes, but does so, then if the payment was in be- 
half of a beneficiary entitled to the income from the estate a deduction 
would be allo~able under section 661 of the Code if made in lieu of 
a direct payment to the beneficiary. 

SUBCHAPTER K. — PARTNERS AND PARTNERSHIPS 

PART I. — DETERMINATION OF TAX LIABILITY 

SECTION 704. — PA. RTNER'S DISTRIBUTIVE SHARE 

26 CFR 1. 704 — 1: Partner's distributive share. Rev. Rul. 58 — 243 

The fact that a husband and wife cannot legally be partners 
under state law does not necessarily prevent recognition of such 
a partnership for Federal income tax purposes. Conversely, the 
fact than an asserted husband and v. ife partnership ivould be valid 
under state law does not necessarily require recognition of such 
partnership for Federal income tax purposes. 

EIereby modified are: 
6. C. AI. 450, C. B. V — 2, 40 (1926) (Arkansas). 
I. T. 1744 C. B. II — 2, 179 (1923) (California) . 
S. M. 2964, C. B. IV — 1, 171 (1925) (Colorado) . 
6. C. M. 433, C. B. V — 2, 177 (1926) (Connecticut): 
G-. C. M. 34'1, C. B. 4 II — 1, 106 (1928) (District of Columbia). 
G. C. M. 2448, C. B. VI — 2, 69 (1927) (Florida) . 
S. M. 5042, C. B. V — 1, 68 (1M6) (Georgia). 
I. T. 2321, C. B. V — 2, 52 (1926) (Iowa) . 
I. T. 2240, C. B. IV — 2, 60 (1925) (Kansas) . 
S. M. 4277, C. B. IV — 2, 58 (1925) (Minnesota) . 
S. R. 6998, C. B. V — 1, 268 (1926) (Nebraska) . 
6. C. 3 I. 5761, C. B. VIII — 1, 109 (1929) (New York) . 
6. C. M. 3034, C. B. VII — 1, 104 (1028) (North Carolina). 
I. T. 2022, C. B. III — 1, 9 (1M4) (Oregon) . 
S. II. 5411, C. B. V — 1, 271 (1926) (Pennsylvania) . 
S. M. 3301, C. B. IV — 1, 42 (1025) (South Carolina). 
I. T. 1371, C. B. I — 1, 208 (1M2) (Maine) . 
S. R. 7190, C. B. V — 1, 269 (1926) (Michigan) . 
S. R. 2863, C. B. IV — 1, 174 (1M5) (Texas) . 
S. M. 3917, C. B. IV — 2, 180 (1025) (Vermont). 

Advice has been requested whether the fact that a husband and 
wife partnership is invalid under state law would have any e8ect 
upon the recognition of the partnership for Federal income tax 
pul poses. 

In early published rulings, an attempt was made to distinguish 
between those states which permitted partnerships betvveen a husband 
and wife and those which did not, for the purpose of recognizing or 
not recognizing them for Federal income tax purposes. 

However, numerous court decisions have held that a bona fide 
partnership between a husband and wife would be recognized for 
Federal income tax purposes, despite provisions of state law to the 
contrary. See, for example, WiPis B. Anderson v. Commissioner, 
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6 T. C. 956, acquiescence C. B. 1046 — 2, 1; Francis A. Pur7eer v. Com; 
missioner, 6 T. C. 974, acquiescence C. B. 1946 — 2, 4; FeHz Ziikaiti8 
v. Comnu~ssionef, 3 T. C. 814, acquiescence C. B. 1944, 81; R. E. 'Wimp 

v. Commi88ionei; 17 B. T. A. 1028, acquiescence C. B. IX — 1, 59 
(1980); Alfred T. TFugnef v. Commissioner, 17 B. T. A. 1030, acqui- 
escence C. B. IX — 1, 56 (1930) and A/beit Kahn v. Comrniasionef; 
14 B. T. A. 125, acquiescence C. B. VIII — 2, 27 (1929). 

In Commigsionef v. Franoe8 E. Toioef', M7 U. S. 280, Ct. D. 1670, 
C. B. 1946-1, 11, the Supreme Court of the United. States stated in 
part: 

But Michigan cannot by its decisions and laws governing questions over 
which it has Qual say, also decide issues of Federal tax law and thus hamper 
the eftective enforcement of a valid Federal tax levied against earned income. 

While the Court was specifically concerned with the efi'ect of 
Michigan law on Federal income tax matters, the principle stated 
is equally applicable to the law of other states. Further, in I. T. 
8986, C. B. 1949 — 2, 108, it was also recognized that, even though a 
partnership is valid under state law, such "partnership" need not 
be recognized for Federal income tax purposes. Compare section 
5 of Mimeograph 6767, C. B. 1952 — 1, 111, at 118, and section 1. 704- 
1(e) (2) (viii) of the Income Tax Regulations relative to the e8ect 
of state law as to the disabilities of mmor children. 

Although prior rulings in this area have not been specifically 
revoked, they have clearly been overruled by the later court decisions. 
Accordingly, the fact that a husband and wife could not legally 
become partners under state law does not necessarily prevent the 
recognitlon of the partnership for Federal income tax purposes. 
Conversely, following the reasoning in the Franceg E. Tomei case, 
supra, the fact that an asserted husband and wife partnership would 
be valid under state law does not necessarily require recognition of 
such partnership for Federal income tax purposes. 

To the extent the following rulings are contrary to the principle 
herein expressed, they are modified: 

G. C. M. 450, C. B. V — 2, 49 (1926) (Arkansas). 
I, T. 1744, C. B. II — 2, 170 (1928) (California). 
S. M. 2964, C. B. IV — 1, 171 (1925) (Colorado) . 
G. C. M. 488, C. B. V — 2, 177 (1926) ( Connecticut) . 
G. C. M. 8421, C. B. VII — 1, 106 (1928) (District of Columbia) . 
G. C. M. 2448, C. B. VI — 2, 60 (1927) (Florida) . 
S. M. 5042, C. B. V — 1, 68 (1026) (Georgia) . 
I. T. 2321, C. B. V — 2, 52 (1926) (Iowa). 
I. T. 2240, C. B. IV — 2, 60 (1025) (Kansas). 
S. M. 4277, C. B. IV — 2, 58 (1025) (Minnesota) . 
S. R. 6998 C. B. V — 1, 268 (1926) (Nebraska). 
G. C. M. 5161, C. B. VIII — 1, 109 (1929) (New York) . 
G. C. M. 8084, C. B. VII — 1, 104 (1928) (North Carolina) . 
I. T. 2022, C. B. III — 1, 9 (1924) (Oregon). 
S. M. 5411, C. B. V — 1, 271 (1026) (Pennsylvania) . 
S. M. 8801, C. B. IV — 1, 42 (1925) (South Carolina). 
I. T. 1871, C. B. I — 1, 208 (1922) (Maine) . 
S, R. 7100, C. B. V — 1, 260 (1926) (Michigan) . 
S. R, 2863, C. B. IV-1, 174 (1925) (Texas). 
S. M. 8017, C. B. IV — 2, 189 (1925) (Vermont) . 
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PART III. — nEFINITIONS 

SECTION 761. — TERMS DEFINED 
26 CFR 1. 761 — 1: Terms defined. Rev. Rul. 58 — 1M 

Where an operator of oil and gas properties is required to file 
returns for Iuany jointly orvned organizations having many meInbers 
in common, Form 1099, U. S. Infornration Return, filed for each indi- 
vidual, with a list attached to each Ivorm 1099 showing thereon all 
of the organizations in Ivhich such individual is a meruber, Ivill meet 
the requirements prescribed by section 1. 761 — 1(a) (2) (v) (a) (2) of 
the Income Tax Regulations, provided that, at the time of filing 
Forms 1099, there is also submitted a Form 1096, U. S. Annual 
Information Returns, for each such organization whose members 
have availed themselves of the election under section 761 of the 
Internal Revenue Code of 1954. 

Advice ha, s been requested whether a literal compliance with section 
1. 761 — 1(a) (2) (v) (a) (2) of the Income Tax Regulations by a com- 
pany engaged in the principal activity of operating oil and gas 

roperties for various co-owners is necessary where many of the mem- 
rs in a large number of the organizations are the same individuals. 
In the instant case, the company was engaged in the principal 

activity of operating oil and gas properties for various co-owners. 
Certain of the properties were considered to be covered by the defini- 
tion of "partnership" under the provisions of section 761 of the 
Internal Revenue Code of 1954 and the partnerships were given the 
option to be excluded from the provisions of subchapter K of chapter 
1 of the Code, relating to partners and parternerships. The operator 
caused to be filed the appropriate partnership returns in which elec- 
tions were made on behalf of all the members to be excluded from the 
provisions of subchapter K of. chapter 1 of the Code. Partnership 
returns were filed for 60 jointly owned organizations and each return 
contained a list of all of the members of the organization. Each 
organization listed approximately 75 members as an average, which 
resulted in a listing of approximately 4, 500 persons. Manv of the 
persons are members in more than one of the organizations. Conse- 
quently, there is a considerable amount of duplication. 

Section 1. 761 — 1(a) (2) (v) of the Income Tax Regulations provides, 
in part, as follows: 

(a) An organization which elects under subdivision (iv) (a) of this subpara- 
graph to be excluded from all of subchapter K shall file the following: 

(1) For the first taxable year for which it wishes to be excluded: a 
partnership return, as provided in subdivision (iv) (a) of this subparagraph; 

(2) For each subsequent taxable year for which it is excluded: Form 
1096 for the organization and a Form 1099 for each person who Ivas a 
member of the organization during any part of the calendar year. Form 
1099 shall show the name and address of the organization (under "By 
Whom Paid" ). In lieu of "Kind and Amount of income paid", each Form 
1099 shall state "Filed under section 761(a)" and the principal activity of 
the organization. Forms 1096 and 1099 shall be filed with the Commissioner 
of Internal Revenue, Midwest Service Center, Kansas City, AIissouri. 

The requirement for filing U. S. Information Return, Form 1099, 
as set forth in section 1. 761 — 1(a) (9) (v) of the regulations, is for the 
purpose of informing the Internal Revenue Serv~ice annually of the 
membership of. the unincorporated organizations v. hich have elected 
to be excluded from all the provisions of subchapter K. Such forms 
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are not intended to be used in the same sense as information returns, 
Form 1099, required to be filed under other provisions of the Code. 

Accordingly, it is held that where an operator of oil and gas prop- 
erties is required to file returns for many jointly owned organizations 
which have the same membership, Form 1099, filed for each individual, 
with a list attached to each Form 1099 showing thereon all of the 
organizations in which such individual is a member, will meet the 
requirements prescribed. by section 1. 761 — 1(a) (2) (v) (a) (2) of the 
regulations, provided that at the time of filing Forms 1099, there is 
also submitted a IT. S. Annual Information Return, Form 1096, for 
each such organization whose members have availed themselves of 
the election under section 761 of the Code. 

The above ruling is applicable to any unincorporated organization 
described in subdivision (ii) or (iii) of section 1. 761 — 1(a) (2) of the 
regulations. 

A partnership created by an operating agreement involving a min- 
eral lease. See Rev. Rul. 58 — 166, page M4. 

SUBCHAPTER L. — INSURANCE COMPANIES 

PART I. — LIFE INSURANCE COMPANIES 

Subpart A. — 1955 Formula 

SECTION 802. — TAX IMPOSED 
The 1955 formula for taxing the income of life insurance companies 

will also apply to taxable years beginning in 1957. See P. L. 85 — 345, 
page 6M. 

SECTION 803. — INCOME AND DEDUCTIOXS 

26 CFR 1. 803 — 4: Taxable income and deductions. Rev. Rul. 58 — 225 
(Also Part II, Section 201(c); Regulations 118, 

Section 89, 201 — 7. ) 
Interest collected in advance constitutes taxable income in the 

year received, even though the lender employs the accrual method 
of accounting and is required by state authorities to report only 
earned interest as income and to set up reserves for unearned 
interest. 

Advice has been requested regarding the treatment of interest 
collected in advance by insurance companies on outstanding loans in 
cases where the companies are required by state authorities to report 
only earned interest as income and to set up reserves for unearned 
interest. 

A life insurance company, employing the accrual method of ac- 
counting, made loans to policyholders on which interest was paid, 
to the company annually in advance. The insurance commissioner 
of the state required the company to report, as income, the earned 
interest on outstanding loans and to set up a reserve for unearned 
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interest as of December 61st of each year. The specific question pre- 
sented is whether the 'uneal'ned interest received during a taxable year 
is includible in gross income for the year in which received. 

In North American 0~7 ConsoHdated v. David Btjrnet, 286 U. S. 
417, Ct. D. 499, C. B. XI — 1, 293 (1MB), it was held in part that "If 
a taxpayer receives earning~s under a claim of right and without 
restriction as to its disposition, he has received income which he is 
required to return, * * "'. " The principle of the North American OiIl 
Congolidated case is equally applicable to the facts in the instant case. 

Accordingly, interest collected in advance constitutes taxable in- 
come in the year received, even though the lender employs the 
accrual method of accounting and is required by state authorities 
to report earned interest as income and to set up reserves for 
unearned interest. 

Subpart B. — 1942 Formula 

SECTION 811. — TAX IMPOSED 
The 1955 formula for taxing the income of life insurance companies 

will also apply to taxable years beginning in 1957. See P. L. 85 — 345, 
page 6M. 

SUBCHAPTER M. — REGULATED INVESTMENT COMPANIES 

SECTION 859. — TAXATION OF REGULATED INVESTMENT 
COMPANIES AND THEIR SHAREHOLDERS 

96 CFR 1. 859 — 4: Method of taxation of policy 
holders of regulated investment companies. 

Use of substitutes for Form 9489, Notice to Shareholder of Undis- 
tributed Long-term Capital Gains, see Rev. Proc. 58 — 2, page 684. 

SUBCHAPTER N. — TAX BASED ON INCOME FROM SOURCES WITHIN 
OR WITHOUT THE UNITED STATES 

SECTION 861. — INCOME FROM SOURCES WITHIN THK 
UNITED STATES 

96 CFR 1. 861 — 8: Computation of taxable 
income from sources within the United States. 

Exclusion of tax exempt, interest in determining gross income from 
sources within the United States. See Rev. Rul. 58 — 810, page 269. 

SECTION 868. — ITEMS NOT SPKCII'IED IN SECTION 
861 OR 869 

Allocation of Western Hemisphere trade corporation deduction. 
See Rev. Rul. 58 — 56, page 665. 
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PART IL — NONRESIDENT ALIENS AND FOREIGN CORPORATIONS 

Subpart A. — Nonresident Alien Individuals 

SECTION 871. — TAX ON NONRESIDENT 
ALIEN INDIVIDUALS 

26 CFR 1. 871 — 1: Taxation of aliens. Rev. Rul. 58 — 144 

An alien individual serving in the Regular Army of the United 
States, who is present in the United States for a period of six months' 
military training, has the status of a nonresident alien engaged in 
trade or business within the United States and is liable for United 
States income tax on his taxable income from sources within the 
United States, including his compensation for services from the 
United States Army applicable to his stay in this country. 

Advice has been requested as to the status for United States income 
tax purposes of a soldier, not a United States citizen, who was enlisted 
in the United States Armv under the provisions of Public Law 597, 
[64 Stat. 816], and the treatment of compen ation which he derived 
from the United States Army for a six months' training period in the 
United States. 

Under section 4 of Public Law 597, supra, any alien enlisted or re- 
enlisted in the United States Army, pursuant to the provisions of this 
Act, who subsequently enters the United States or an outlving pos- 
session thereof pursuant to military orders shall, if otherwise qualified 
for citizenship and after completion of five or more years of military 
service, if honorably discharged therefrom, be deemed to have been law- 
fuHy admitted to the United States for permanent residence within 
the ineaning of section M4A of the Nationality Act of 1940, 54 Stat. 
1137, 8 U. S. C. 907, as added by the Act of tune 1, 1948, 62 Stat. 282, 
8 U. S. C. 724 (a), and noav incorporated as section 829 (a) of the Immi- 
gration and Nationality Act of tune 27, 1952, 66 Stat. 250, 8 U. S. C. 
1439. 

The foregoing provisions of Public Law 597, 8upra, pertain to the 
status of the enlisted personnel in question for the purposes of the Im- 
migration and Nationality Act, 8upra. They are not controlling as to 
the status of an individual for the United States income tax purposes. 

An alien, whose stay in the United States is limited by immigration 
or other laws to a comparatively short period of time must be classified, 
for income tax purposes, as a nonresident alien. See 6. C. M. 4286, 
C. B. VII-2, 131 (1928). 

It is held that an alien individual serving in the Regular Army of 
the United States, who is present in the United States for a period of 
six months for military training, does not by reason of such stay therein 
become an alien. resident of the United States. Accordingly, such an 
individual, unless residence in the United States has been otherwise 
established, is classifiied for United States income tax purposes as a 
nonresident alien engaged in trade or business within the United 
States and is liable for Federal income tax on his taxable income from 
sources within the United States, including his compensation for serv- 
ices from the United States Army which is applicable to his stay in 
this country. 
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~6 CF& 1. 871 — 7: Tax on nonresident 
alien individuals. 

[t) 871. 

Rev. Rul. 58 — 989 

Gains from the sale or exchange of the capital assets of the estate 
of a deceased nonresident alien, not engaged in trade or business 
in the United States, are not subject to the tax imposed by section 
871(a) (2) of the Internal Revenue Code of 1954, irrespective of 
the presence in the United States of the ancillary or domiciliary 
representative of such estate during the year in which such gains 
were realized. 

Advice has been requested whether the gain, from the sale or ex- 
change of the capital assets of a deceased nonresident alien's estate, is 
taxable to the extent provided in section 871(a) (o) of the Internal 
Revenue Code of 1954 where the ancillary and/or the domiciliary 
representative of such estate are present in the United States during 
the taxable year in which such gain is realized. 

At the time of his death the decedent was a resident and citizen of 
a foreign country. His widow, also a citizen and resident of such 
foreign country, was appointed the domiciliary administratrix of her 
husband's estate. Neither the decedent nor his widow was engaged in 
trade or business in the United States. An ancillary administrator, 
a citizen and resident of the United States, was appointed by a state 
court to dispose of stock in several United States corporations held 
in the estate. 

During the taxable year in which such stock was disposed of, the 
domiciliary administratrix was present in the United States for one 
period of over 90 days while the ancillary administrator was present 
during the year. 

Section 871(a) (9) of the Code provides, in part, as follows: 
(2) CAPITAL GAINS OF ALIENS TEMPORARILY PRESENT IN THE UNITED 

ST~TEs. — In the case of a nonresident alien individual not engaged in trade 
or business in the United States, there is hereby imposed for each taxable 
year, in addition to the tax imposed by paragraph (1)— 

(4) if he is present in the United States for a period or periods 
aggregating less than 90 days during such taxable year — a tax of 80 
percent of the amount by which his gains, derived from sources within 
the United States, from sales or exchanges of capital assets effected 
during his presence in the United States exceed his losses, allocable to 
sources within the United States, from such sales or exchanges effected 
during such presence; or 

(8) if he is present in the United States for a period or periods 
aggregating 90 days or more during such taxable year — a tax of 30 per- 
cent of the amount bv which his gains, derived from sources within the 
United States, from sales or exchanges of capital assets effected at any 
time during such year exceed his losses, allocable to sources within the 
United States, from such sales or exchanges effected at any time during 
such year. 

The appointment of an ancillary administrator is merely one of 
several means by which parties interested in the decedent's estate 
secure recognition of. rights under local law and. an administration 
consonant therewith. Appointment of an ancillary administrator 
within the United States for the estate of a nonresident alien decedent 
subject to domiciliary administration in a foreign country does not 
create a new taxable entity which may be treated as a domestic estate. 

Accordingly, it is held that gains from the sale or exchange of the 
capital assets of the estate of a deceased nonresident alien, not engaged 

475254' — 58 18 
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in trade or business in the United States, are not subject to the tax 
imposed by section 871(a) (2) of the Code, irrespective of the presence 
in the United States of the ancillary and/or the domiciliary repre- 
sentative of the estate during the year in which such gains were 
realized. 

Taxability of a total distribution, payable in one taxable year oi a 
nonresident alien distributee residing in Canada, from a qualified 
employees' trust, on account of separation from the service of an 
employee. See Rev. Rul. 58 — 247, page 628. 

Taxability of total distribution payable in one taxable year, with 
respect to an employee who is a nonresident alien residing in Australia, 
under an employees' exempt trust on account of the employee's death 
or other separation from service. See Rev. Rul. 58 — 248, page 621. 

26 CFR 1. 871 — 8: Definition of engaging in 
trade or business within the United 
States. 

Taxability of a purse won in an international horse race in the 
United States by a citizen and resident of France who owned and 
operated a horse racing stable for profit. See Rev. Rul. 58 — 63, 
page 624. 

Subpart B. — Foreign Corporations 

SECTION 882. — TAX ON RESIDENT FOREIGN 
CORPORATIONS 

26 CFR 1. 882 — 8: Deductions allowed. 
foreign corporations. 

(Also Section 861; 1. 861 — 8. ) 

Rev. Rul. 58 — 310 

In determining the ratable part of the United Kngdom tax, paid 
by British corporations (other than insurance companies, exclusive 
of life or mutual), allowable as a deduction in computing taxable 
income from sources within the United States, based upon the ratio 
of gross income from sources u ithin the United States to the total 
gross income, dividends received from domestic corporations are 
includible in the numerator of the fraction. Tax exempt interest, 
however, is not so includable since it does not constitute gross income 
from sources within the United States and since no deduction is 
allowable for the amount of any item or part thereof allocable to a 
class or classes of exempt income. 

Revenue Ruling 55 — 592, C. B. 1955 — 2, 592, clarified. 

The Internal Revenue Service has been requested to clarify the pro- 
visions of Revenue Ruling 55 — 532, C. B. 1055 — 2, 5M, with respect to 
the extent of its application to United Kingdom corporations, other 
than insurance companies, doing business in the United States, the 
principal point being whether, in the determination of United States 
gross income, tax exempt interest and 85 percent of the dividends 
received from domestic corporations are included. 
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Revenue Ruling 55 — 532 applied the established rule for determina- 
tion of the ratable part of United Kingdom taxes paid by British 
insurance companies, other than life or mutual, doing business in the 
United States which is deductible for Federal income tax purposes. 
In computing the ratable anlount to be allowed as a deduction in com- 
puting the net income from United States sources, it was held that the 
tax exempt interest and 85 percent of the dividends received from 
domestic corporations are excluded as part of gross income from 
sources within the United States but a. re included in total gross in- 
come from all sources. FIowever, the position taken in the decisions 
of which Revenue Ruling 55 — 532 was based is not applicable to cases 
involving other than insurance companies, since that position was 
based in large part on the special prohibition of double deductions 
contained in section 204 (e) of the Internal Revenue Code of 1939, 
(section 832 (e) of the 1954 Code). See the Third Scott& h American 
TrMst Co. , Limited v. The United States, 37 Fed. Supp. 279, Ct. D. 
1525, C. B. 1941 — 2, 209; London and Lancashi e Inc. , Co. Ltd. v. Com- 
missioner, 34 B. T. A. 295. 

In determining the ratable part of the United Kingdom tax, paid 
by British corporations (other than insurance companies exclusive of 
life or mutual), allowable as a deduction in computing taxable income 
from sources within the United States, which under section 1. 861 — 8(a) 
of the Income Tax Regulations under the 1954 Code is based upon the 
ratio of gross income from sources within the United States to the 
total gross income, dividends received from domestic corporations 
are includible in the numerator of the fraction. Third Scotch 
American TrtAst Co. , Ltd. , v. United 8tates, supra. Tax exempt in- 
terest, however, is not so includable since it does not constitute gross 
income from sou. rces within the United States, and since no deduction 
is allowable for the amount of any item or part thereof. allocable to 
a class or classes of exempt income. Waldorf Astor, 31 B. T. A. 1009. 
See section 1. 861 — 8 (d) of the regulations. 

PART III. — INCOME FROM SOURCES WITHOUT THE UNITED STATES' 

Subpart A. — Foreign Tax Credit 

SECTION 901. — TAXES OF FOREIGN COUNTRIES AND 
OF POSSESSIONS OF UNITED STATES 

(Also Section 903. ) Rev. Rul. 58 — 3 

Taxes imposed by the Federal Government of Mexico under the 
Mercantil Revenue Law of December 80, 1947, as amended, do not 
constitute income taxes within the meaning of section 901 or taxes in 
lieu of income taxes within the meaning of section 909 of the 1nternal 
Revenue Code of 1954 and are not allowable as a credit under section 
901 of the Code. 

Advice has been requested whether taxes imposed by the Federal 
Government of Mexico under the Mercantil Revenue I aw of December 
30, 1947, as amended, constitute income taxes within the meaning of 
section 901 or taxes in lieu of income taxes within the meaning of section 
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908 of the Internal Revenue Code of 1954 and are allowable as a credit 
under section 901 of the Code. 

The translation of the Mercantil Revenue Law of Mexico, dated 
December 80, 1947, as amended, as submitted by the taxpayer, reads in 
part as follows: 

Aarrcr. E 1. — The tax on mercantile revenue burdens the revenue obtained from 
the following sources, in the manner outlined in the following Articles: 

I — From the alienation of property. 
II — From the leasing of property. 

III — From the rendering of services. 
IV — From commissions and mercantile mediations, 

ARTzcLE 2. — "Revenue" is any amount in cash, in propertv, in services, in se- 
curities, in negotiable instruments, in book credits or in other form obtained by 
parties subject to this tax, as a result of operations taxed by this Law. 

Asrrcna 8. — The tax shall be payable on the total revenue from operations 
taxed by this Law, at the moment such operation is effected, even though it be 
on an installment or credit plan, including the overprice, interest or any other 
benefit which increases such revenue. 

ARrrcLz 10. — The party liable for this tax is the individual or concern habit- 
ually receiving revenue from operations taxed by this law or which takes effect 
within Mexican Territory. [This article was added by Decree of December 27, 
1054 in terms which showed applicability of the tax to sales transactions and 
which permitted the seller to pass on the tax to the buyer or user of the service 
by adding it to the purchase price or price of services rendered. ] 

ARTIGLE 14. — The tax shall be payable at the rate of 18 per mil on the total 
amount of the taxable revenue. 

The Mexican law taxes speci6ed operations from which certain 
types of receipts are derived, and the liability for the tax arises at 
the time the operation subject to the tax takes place, whether or not 
income in the constitutional sense results. Although these receipts 
are made up at least in part of items which fall within the United 
States concept of taxable income, the tax apparently is imposed on 
the transactions rather than on the income derived therefrom. The 
mercantile tax law is separate and apart from the Mexican income tax 
law (the Ley del Impuesto sobre la Renta) which has been held by 
the Internal Revenue Service in several rulings to impose an income 
tax with respect to certain categories of income. I. T. 8787, C. B. 
1946 — 1, 2M; I. T. 8885, C. B. 1940 — 1, 108; I. T. 8688, C. B. 1944) 290. 
Payment of the mercantile tax does not relieve a taxpayer from pay- 
ment of the income tax imposed. by the Ley del Impuesto sobre la 
Renta. 

Accordingly, it is held that taxes imposed by the Federal Govern- 
ment of Mexico under the Mercantil Revenue Law of December 30, 
1947, as amended, do not constitute income taxes within the meaning 
of section 901 or taxes in lieu of income taxes within the meaning of 
section 908 of the Internal Revenue Code of 1954 and, consequently, 
are not allowable as a credit under section 901 of the Code. 

SECTION 908. — CREDIT FOR TAXES IN LIEU OF 
INCOME, KTC. , TAXES 

Whether taxes imposed under the Mexican Mercantil Revenue Law 
of. December 80, 1947, as amended, constitute taxes in lieu of income 
taxes. See Rev. Rul, 58 — 3, page 968. 
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SECTION 904. — LIMITATION ON CREDIT 
Treatment of VVestern Hemisphere trade corporation deduction in 

computing the limitation of the foreign tax credit allowable. See 
Rev. Rul. 58 — 56, page 335. 

SECTION 905. — A. PPLICABLE RULES 

Rev. Rul. 58 — 244 

Where a liability for additional Federal income tax arises out of 
a redetermination of the tax as the result of the receipt by the tax- 
payer of a refund of foreign tax for which credit was taken on his 
United States income tax return for a prior year, no interest may be 
assessed or collected on the additional amount due, pursuant to sec- 
tion 6601 of the Internal Revenue Code of 1954, for any period prior 
to the receipt of the refund of the foreign tax except to the extent 
that interest was paid by the foreign country on such refund for such 
period. 

The Internal Revenue Service has been requested to clarify its 
position with respect to the assertion of interest on an assessment for 
additional Federal income tax resulting from an adjustment in the 
amount of the foreign tax credit, based upon a refund of foreign taxes, 
under the provisions of section 905 of the Internal Revenue Code of 
1954. 

The need for clarification has become evident in view of the miscon- 
struction placed upon the interest provision of section 905(c) of 
the Code by numerous taxpayers, A typical example may be seen 
in the case of a taxpayer who received a refund of foreign taxes attribu- 
table to a prior year and for which credit under section 901 of the 
Code was claimed and allowed as of that year. The taxpayer made 
no report of this refund for the purpose of the recomputation under 
section 905 until two years later. The taxpayer contended that the 
total interest on the additional tax due was limited by section 905(c) 
of the Code to the amount of interest received from the foreign 
government. 

Section 6601 of the Code provides in part that: 
If any amount of tax imposed by this title * ~ * is not paid on or before the 

last date prescribed for payment, interest on such amount at the rate of 6 percent 
per annum shall be paid for the period from such last date to the date paid. 

Under the general rule outlined in section 6151 of the Code, the last 
date prescribed for payment of the tax with respect to which a return 
is required is "the time. . . fixed for filing the return. " 

Section 905(c), 8upru, like its predecessor, section 131(c) of the 
Internal Revenue Code of 1989 relates to refunds of foreign tax to tax- 
payers and the resulting redetermination of their United States tax 
liability. Under this section, the additional tax which arises as a 
result of the foreign tax refund must be paid on notice and demand 
by the Secretary of the Treasury or his delegate. But is is provided 
therein that: 
Yo interest shall be assessed or collected on any amount of tax due on any re- 
determination by the Secretary or his delegate, resulting from a refund to the tax- 
payer for any period before the receipt of such refund, except to the extent 
interest was paid by the foreign country or possession of the United States on 
such refund for such period. 
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Accorclingly, it is held, with respect to any additional tax due as 
redetermined pursuant to section 905 (c) of the Code, that the interest 
imposed by section 6601 for the period prior to the date of the refund 
of the foreign tax may be assessed and collected only to the extent that 
interest was paid by the foreign country on such refund for such 

eriod, and that the interest imposed by section 6601 of the Code 
or the period from the date of such refund to the date of payment is 

collectible at the rate of six percent per annum. 

Rev. Rul. 58 — 55 96 CFR 1. 905 — 1: When credit for taxes 
may be taken. 

(Also Section 164; 1. 164 — 1. ) 
(Also Part II, Sections 28(c), 181(d); 

Regulations 118, Sections ' 89. 98 (c) -1, 
89. 131(d) — 1. ) 

The "contested tax" doctrine, as expressed in Dis:ie Pine 
Products Company v. Commissioner, 820 U. S. 516, Ct. D. 1598, C. B. 
1944, 509, does not apply to the accrual of foreign taxes for the pur- 
pose of the credit provided in section 901 of the Internal Revenue 
Code of 1954 and section 181 of the Internal Revenue Code of 1989. 
A foreign tax is accruable for the purpose of such credit for the 
taxable year to which it relates even though the taxpaver contests 
the liability therefor and such tax is not paid until a later year. 
Such accrual, however, cannot be made until the contested liability 
is finally determined. 

Pursuant to the authority contained in section 7805(b) of the 
Internal Revenue Code of 1954, the principles stated herein will not, 
mhere adverse to the taxpayer, be applicable to taxes in respect 
of a taxable year ended prior to February 24, 1958. 

Advice has been requested whether a taxpayer may consider a 
foreign tax accrued for the purpose of the foreign tax credit if the 
liability therefor is disputed and can not be reasonably fixed. 

In Dirk P~ne Products Company v. Commissioner, MO U. S. 516, 
Ct. D. 1598, C. B. 1944, 509, the Supreme Court of the United States 
held that a taxpayer, employing the accrual method of accounting, 
could not accrue and deduct the amount of gasoline tax assessed 
against it by the State taxing authorities, so long as such taxes were 
contested by the taxpayer; and that the taxpayer may claim a deduc- 
tion for such tax only for the taxable year in which the liability 
therefor is finally adjudicated. 

However, in the case of The Cuba Rat7road Company v. Cunited 
States, 1M Fed. Supp. 182, the court held, so far as pertinent, that 
taxes paid to Cuba constituted a proper accrual for the purpose of the 
foreign tax credit for the year to which they relate irrespective of the 
fact that such taxes were contested and paid in a later year. Thus, 
the court rejected the "contested tax" doctrine in cases involving the 
accrual of a foreign tax under section 181(d) of the Internal Revenue 
Code of 1939, now section 905(a) of the Internal Revenue Code of 
1954, for the purpose of the foreign tax credit. 

Section 901(a) of the 1954 Code provides for the allowance of. a 
credit against United States income tax, for taxes paid or accrued 
during the taxable year to a foreign country or to a pessession of 
the United States, subject to the limitation of section 904 of the Code. 
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Section 905(a) of the 1054 Code provides that the credit for foreign 
taxes may, at the option of the taxpayer, and irrespective of the 
method of accounting employed in keeping his books, be taken in 
the year in which the taxes of the foreign country or possession of 
the United States accrued, subject to the adjustments prescribed in 
section 905(c) of the Code. 

The basic purpose of the allowance of a foreign tax credit is to 
provide a credit against United States income tax on specific income 
from foreign sources for foreign taxes paid on such income and in 
this manner to substantially avoid double taxation on the income 
when earned. See H. R. Report No. 767, 65th Congress, Second 
Session, C. B. 1089 — 1 (Part 9), 86, at page 98. The alternative 
provisions of section 005(a) of the 1954 Code allowing a credit for 
foreign taxes when the tax accrued, irrespective of the accounting 
method used, demonstrate the special nature of such credit. The 
purpose of this provision of the Code was to allow a taxpayer, em- 
ploying the cash method of accounting, to take the credit in the year 
in which the foreign tax accrued and thus o8set the foreign tax 
against United States Federal income tax due. See H. R. Report 
No. 170, 68th Congress, First Session, C. B. 1080 — 1 (Part 2), 241, at, 
page o57, and Senate Report No. 808, 68th Congress, First Session, 
C. B. 1980 — 1 (Part o), 266, at page o84. 

It is to be noted that the provisions are strictly statutory and do 
not relate to usual accounting practice. Section 005(c) of the 1054 
Code and. section 181(c) of the 1980 Code provide a separate and 
distinct method of correcting difi'erences in taxes claimed as a credit 
and taxes finally paid. Under these provisions the Commissioner 
may call for additional taxes due by notice and demand without 
facing the bar of. the ordinary statute of limitations. Similarly, 
section 6511(d) (8) of the 1054 Code, which provides a ten-year 
statutory period of limitations, with respect to refunds relating to 
the credit for foreign taxes, evidences Congressional intent of separate 
treatment of the foreign tax credit. 

However, the accrual of foreign taxes, for the purpose of the 
foreign tax credit under section 901 of the 1954 Code and section 181 
of the 1089 Code, must conform to the general rules laid down under 
section 461 of the 1954 Code or section 48 of the 1989 Code. U'nder 
such rules the accrual for the contested taxes cannot be made until 
the liability is finally determined, but, under the principles stated 
in The Cebu Eaihoad Company case, and in view of the special 
nature of the foreign tax credit as evidenced by its legislative history 
and concept, such accrual will relate back to the taxable year for 
which the foreign tax is in dispute. 

Accordingly, in view of the statutory framework, the legislative 
history and. the concept of the foreign tax credit, it is held that the 
"contested tax" doctrme as expressed in the Dixie Pine Products 
Company case is not applicable to the accrual of a foreign tax for 
the purpose of the credit under section 901 of the 1954 Code or 
section 181 of the 1080 Code. A foreign tax for the purpose of such 
credit is accruable for the taxable year to which it relates even though 
the taxpayer contests the liability therefor and such tax is not paid 
until a later year. Such accrual, however, cannot be made until the 
contested liability is finally determinecl. 
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The above-principles are not intended to a8ect the taxable year 
of the accrual of the deduction for foreign taxes under section 164 
of the 1954 Code or section 23(c) of the 1939 Code, as distinguished 
from the accrual of credits for such taxes under section 905(a) of 
the 1954 Code or section 131(d) of the 1939 Code. The principles 
enunciated in the Dmie Pine Produet8 Coin'pang case, gijpra, will con- 
tinue to be applicable to the accrual of foreign taxes for the purposes 
of the deductions under section 164 of the 1954 Code or section 23 (c) 
of the 1939 Code. 

Since this Revenue Ruling modifies a prior position of the In- 
ternal Revenue Service on which taxpayers have relied in computing 
their foreign tax credit, pursuant to the authority contained in section 
7805(b) of the Internal Revenue Code of 1954, the principles stated 
herein will not, where adverse to the taxpayer, be applicable to taxes 
in respect of a taxable year ended prior to February 24, 1958. 

26 CFR 1. 905 — 3: Redetermination of the 
tax when credit proves incorrect. 

Redetermination of foreign tax credit upon receipt of refund of all 
or a part of such foreign tax. See Rev. Rul. 58 — 237, page 534. 

SUBPART B. — EARNED INCOME OF CITIZENS OF UNITED STATES 

SECTION 911. — EARNED INCOME FROM SOURCES WITH- 
OUT THE UNITED STATES 

26 CFR 1. 911 — 1: Earned income from sources 
without the United States. 

Rev. Rul. 58 — 4 

A citizen of the United States, employed on a vessel owned, or 
owned for the time being, by an agency of the United States and 
operated by the United States, is paid wages by a private shipping 
line as agent of the United States from funds provided specifically 
for that purpose by the United States. Such compensation con- 
stitutes an amount paid by the United States or an agency thereof 
within the meaning of section 911(a) of the Internal Revenue Code 
of 1954 and is not excludable from gross income under section 
911(a) (2) of the Code even though the employee may be physically 
present in a foreign country or countries for 510 full days or more 
of an 18 consecutive month period to which such wages are at- 
tributable. Section 1(a) of the Clarification Act of March 24, 1948, 
57 Stat. 45, 50 U. S. C. 1291(a), affords no basis for holding that 
such compensation is entitled to exemption from taxation under sec- 
tion 911(a) (2) of the Code. 

Advice has been requested whether compensation received by a 
United States citizen, employed on a vessel owned, or owned for the 
time being, by the United States and paid from funds provided 
specifically for that purpose by the United States, is excludable from 
gross income under section 911(a) (2) of the Internal Revenue Code 
of 1954 or under section 1(a) of the Clarification Act of March 24, 
1943, 57 Stat. 45, 50 U. S. C. 1291 (a), read in conjunction with that 
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section, when the services to which such compensation is attributable 
were performed under the circumstances described below. 

From January 26, 1954, to July 94, 1955, inclusive, a total of 545 
days, the taxpayer lived in Korea and was employed on a shuttle ship 
which sailed between Korea and Japan. During such period the tax- 
payer was not within the United States or any possession thereof. 
The United States, represented by the Maritime Administration, was 
owner, or owner for the time being, of the ship on which the taxpayer 
was employed. The ships are operated under a general arrangement 
whereby the United States, acting through the National Shipping 
Authority, Maritime A. dministration, enters into service agreements 
with various shipping lines for the operation of vessels of which the 
United States, represented by the Maritime Administration, is owner, 
or owner for the time being. 

The instant agreement appointed a shipping line as general agent 
under the contract and defined the duties of the general agent. 
Among these duties was the procurement of a master who should 
be an agent and an employee of the United States. The general agent 
was required to procure and make available to the master, for engage- 
ment by him, the ofIicers and men required by him to fill the com- 
plement of the vessel. This personnel was procured througli usual 
channels and in accordance with the customary practices of commer- 
cial operators and upon the terms and cond. itions of the general agent's 
collective bargaining agreements, if any. AH such personnel were 
paid by the general agent in the customary manner with funds pro- 
vided by the United States for performing, procuring, or supplying 
services, and for paying all crew expenditures. Operating control 
of the ship was maintained by the United States through the ship' s 
master. 

The wages for the master and crew were paid out of a fund which 
was established by the Third Supplemental Appropriation Act 
(1951), 65 Stat. 52, 46 U. S. C. 1241a. That Act provides that the 
provisions of sections 1(a), 1(c), 3(c), and. 4 of the Clarification Act 
of 1943, 5Y Stat. 45, as amended, 50 U. S. C. 1991(a), (c), 1993(c), 
and 1294, amending and clarifying certain provisions of law relating 
to the functions of the War Shipping Administration, shall be ap- 
plicable in connection with such operations and to seamen employed 
through general agents as employees of the United States, who may 
be employed in accord. ance with customary commercial practices in 
the maritime industry, notwithstanding the provisions of. any law ap- 
plicable in terms to the employment of persons by the Uiiited States. 

Section 911 of the Internal Revenue Code of 1954 provides, in part, 
as follows: 

(a) GENERAL RxxLE. — The following items shall not be included in gross in- 
come and shall be exempt from taxation under this subtitle: 

(2) FREsENcE xiv FoRFxcN coxxNTRx Foa xx MoNTHs. — In the case of an 
individual citizen of the United States, who during any period of 18 con- 
secutive months is present in a foreign country or countries during at least 
510 full days in such period, amounts received from sources without the 
United States (except amounts paid by the United States or an agency 
thereof) if such amounts constitute earned income (as defined in sub- 
section (b) ) attributable to such period; * * *. 
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(b) DEFINITIoN oE EAENED INooME. — For purposes of this section, the term 
"earned income" means wages, salaries, or professional fees, and other amounts 
received as compensation for personal services actually rendered, * * *. 

Section 1 (a) of the Clarification Act, as amended, 8Mpru, provides, 
in part, as follows: 

Officers and members of crews (hereinafter referred to as "seamen") em- 
ployed on United States or foreign flag vessels as employees of the United States 
through the War Shipping Administration shall, with respect to (1) laws ad- 
ministered by the Public IIealth Service and the Social Security Act, as amended 
by subsection (b) (2) and (3) of this section; (2) death, injuries, illness, main- 
tenance and cure, loss of effects, detention, or repatriation, or claims arising 
therefrom not covered by the foregoing clause (1); and (8) collection of wages 
and bonuses and making of allotments, have all the rights, benefits, exemptions, 
privileges, and liabilities, under law applicable to citizens of the United States 
employed as seamen on privately owned and operated American vessels. ~ ~ ~ 

If an individual travels over international waters from one place 
in a foreign country to a place in another foreign country and if such 
travel extends over a period of less than 24 hours and does not involve 
travel within the United States or any possession thereof, such indi- 
vidual shall not be deemed to have been outside a foreign country 
during the period of. such travel for the purpose of determining 
whether he satisfies the minimum of 510 full days presence in a for- 
eign country or countries. See Revenue Ruling 55 — 171, C. B. 1955 — 1, 
80. The taxpayer may, therefore, satisfy the minimum requirement, 
of 510 full days presence in a foreign country or countries even though 
his employment on the shuttle ship between Korea and Japan took 
him over international waters for part of the qualifying period. Such 
services were performed as an employee of the United States on a ship 
of which the United States was owner, or owner for the time being, 
and operator Cf. F&ink v. ShepaTd 8teamatup Co. , 387 U. S. 810. Com- 
pensation for such services from funds provided by the United States 
constitutes an amount paid by the United States or an agency thereof 
within the meaning of section 911(a) (9) of the Code even though 
actual payment was made by a private shipping company acting as 
general agent of the United States. 

Section 1(a) of the Clarification Act, supra, assures ofilcers and 
members of crews employed on United States vessels as employees of 
the United States through the War Shipping Administration all the 
safeguards in collecting wages and bonuses and making allotments to 
which seamen employed on privately owned American vessels are en- 
titled, but has no efi'ect on the income tax liability which accrues to 
such seamen by reason of such earnings. 

Accordingly, it is held that wages paid by a private shipping line as 
general agent of the United States, from funds provided for that pur- 
pose by the United States, to a citizen of the United States as com- 
pensation for services performed on a vessel owned, or owned for the 
time being, by an agency of the United States and operated by the 
United States, are not excludable from gross income under the pro- 
visions of section 911(a) (2) of the Code even though the employee 
may be physically present in a foreign country or countries for 510 
full days or more of an 18 consecutive month period to which such 
wages are attributable. Section 1(a) of the Clarification Act of 
March 24, 1948, a8ords no basis for holding that such compensation 
is entitled to exemption from taxation under section 911(a) (2) 
of the Code. 
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Rev. Rul. 58 — 238 

A taxpayer is emploved by an American concern in a foreign coun- 
try in the Mediterranean area. In traveling to this foreign country 
from the United States, the taxpayer was enroute more than 24 
hours by airplane and, diiring the flight, passed over another foreign 
country. Less tlian 24 liours elapsed between the tiine the flight left 
the air space over the foreign country and tlie time of arrival in the 
foreign country in which the plane landed. Taxpayer inquires 
whetlier, in fulfilling the 510-full-day rule of presence in a foreign 
country or countries in order to come within the provisions of' section 
911(a) (2) of. the Internal Revenue Code of 1954, his 510 days of 
presence in a foreign country or countries began on the day following 
the day his passport is stamped indicating entry into the foreigTt 
country in which he landed, or whether they began as of 12 o' clock 
midnight of the day in which his plane passed over a foreign coun- 
try, ev~en though he had not passed through customs in any foreign 
country prior to landing in the country of his destination. Section 
1. 911 — 1(b) (7) of the Income Tax Regulations provides that the term 
"foreign country" means territory under the sovereignty of a govern- 
ment other than that of the United States and includes the air space 
over such territory. Section 1. 911 — 1(b) (10) of the regulations pro- 
vides that, in computing 510 full days of' presence in a foreign 
country or countries, if an individual travels over a route (a portion 
of which is not within any country) from one place in a foreign 
country to a place in another foreign country and if such travel not 
within any country extends over a period of less than 24 hours and 
does not involve travel within the United States or any possession 
thereof, such individual shall not be deemed outside a foreign country 
during the period of such travel. Held, if the aircraft in which the 
taxpayer traveled from the United States to the Mediterranean area 
passed over a foreign country before midnight of the day of his 
departure from the United States, the first day that may be counted 
in satisfaction of the 510-full-day requirement of section 911(a) (2) 
of the Code is tlie day f'ollowing the day of his departure from the 
United States, since the taxpayer is considered to have been physi- 
cally present in a foreign country when the aircraft in which he was 
traveling passed over such foreign country and since he is not deemed 
to have been outside a foreign country after passing over such foreign 
country. However, it will be incumbent upon the taxpayer to sub- 
stantiate to the satisfaction of the Internal Revenue Service that, he 
actually arrived in a foreign country prior to the day his passport 
was stamped. 

Subpart C. — Western Hemisphere Trade Corporations 

SECTION 921, — DEFINITION OF AVESTERN HEMISPHERE 
TRADE CORPORATIONS 

Corporations engaged in exploration activities in the Western 
Hemisphere outside the United States whose only sources of income 
is from dividends, interest, and capital gains. See Rev. Rul. 58 — 56, 
page 835. 
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SECTION M2. — SPECIAL DEDUCTION 

Consolidated section 922 deduction where several subsidiary cor- 
porations engaged in exploration activities in the Western Hemi- 
sphere outside the United States have gross income only from 
dividends, interest, and capital gains. See Rev. Rul. 58 — 56, page 335. 

SUBCHAPTER O. — GAIN OR LOSS ON DISPOSITION OF PROPERTY 

PART II. — BASIS RULES OF GENERAL APPLICATION 

SECTION 1012. — BASIS OF PROPERTY — COST 

26 CFR 1. 1012 — 1: Basis of property. 

Basis of stock purchased by a corporation under the provisions 
of the Federal National Mortgage Association Charter Act, 12 
U. S. C. 1716. See Rev. Rul. 58 — 41, page 86. 

The treatment of the basis of property. See Rev. Rul. 58 — 130, 
page 121. 

SECTION 1014. — BASIS OF PROPERTY ACQUIRED 
FROM A DECEDENT 

26 CFR 1. 1014 — 1: Basis of property acquired 
from a decedent. 

Basis of stock acquired by exercise of restricted stock options after 
death of the employee. See Public Law 85 — 320, page 628. 

26 CFR 1. 1014 — 6: Special rule for adjustments 
to basis where property is acquired from 
a decedent prior to his death. 

The basis of property, held as tenants by entirety, acquired by 
reason of the death of the husband. See Rev. Rul. 58 — 130, page 121. 

SECTION 1016. — ADJUSTMENTS TO BASIS 
26 CFR 1. 1016 — 1: Adjustments to basis; scope 

of section. 

Adjustment for depreciation ef property held as tenants by entirety. 
See Rev. Rul. 58 — 130, page 121. 
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PART III. — COMMON NONTAXABLE EXCHANGES 

SECTION 1088. — INVOLUNTARY CONVERSIONS 
26 CFR 1. 1088 (a) — 2: Involuntary conversion where Rev. Rul. 58 — 11 

disposition of the converted property occured after 
December 81, 1950. 

The sale by a corporation of its stock interest in another corpora- 
tion pursuant to the order of a United States district court in an 
anti-trust action is not an iuvoluntary conversion of such property 
as the result of its condemnation or threat or imminence thereof 
within sectiou 1033 of the Internal Revenue Code of lpo4, Further, 
if the proceeds from the sale are reinvested in similar shares of 
stocks in another company, there has not been a nontaxable exchange 
within the provisions of such section or within any provision of the 
income tax statute. 

A. dvice has been requested whether the transaction described below 
constitutes an involuntary conversion of property within the meaning 
of section 1088 of the Internal Revenue Code of 1954. 

3f Corporation was ordered by a United States district court to 
dispose of its stock interest in X Corporation on the ground that cV 
Corporation's ownership of such stock violated section 1 of the Sher- 
man Anti-Trust Act, 26 Stat. 209, 15 U'. S. C. 1 — 7. 3f Corporation 
sold its stock in N Corporation and immediately reinvested the pro- 
ceeds from the sale in the stock of two of N Corporation's subsidiaries. 
It is the position of 3X Corporation that the forced sale of its stock 
in N Corporation was an involuntary conversion of such stock as a 
result of its condemnation within the meaning of section 1088; and 
since the proceeds from the sale were immediately reinvested in prop- 
erty related in use to that involuntarily converted, cV Corporation con- 
tends that gain realized by it upon the sale comes within the nonrec- 
ognition provisions of section 1088. 

Section 1088 provides for the nonrecognition of gain, under pre- 
scribed conditions, resulting from certain involuntary conversions of 
property into money or other property. For purposes of section 
1088, an involuntary conversion is a transaction in which property 
has been compulsorily or involuntarily converted as a result of its 
destruction in whole or in part, theft, seizure, or requisition or con- 
demnation or threat or imminence thereof. All involuntary conver- 
sions, then, are not covered by this section. Only those involuntary 
conversions which result from one of the specified causes are entitled 
to treatment under section 1088. See Rev. Rul. 57 — 814, C. B. 1957 — 2, 
528, and cases cited therein. 

Since 3I Corporation's stock interest in 1V Corporation was not 
destroyed, stolen, seized, requisitioned, or disposed of as the result of 
a threat or imminence of requisition, the involuntary conversion of 
such stock must have resulted from the stock's condenmation or 
threat or imminence thereof in order to bring the conversion within 
the scope of section 1088. The Service has t~aken the position that, 
as used in section 1088, the term "condemna, tion" refers to the process 
by which private property is taken for public use without the consent 
of the property owner but upon the award and payment of just 
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compensation. See Rev. Rul. 57 — 814, supra. A federal court's 
order to a corporation to divest itself of ownership of certain stock 
because such ownership is in violation of the Sherman Anti-Trust 
Act is not taking of the stock for public use. For this reason, a sale 
of the stock puI suant to such an order does not result from the stock's 
condemnation or from a threat or imminence of its condemnation 
within section 1088. In this connection, see Rev. Rul. 55 — 717, C. B. 
1955 — 2, 298. Further, if the proceeds from the sale are reinvested in 
similar shares of stock in another company, there has not been a non- 
taxable exchange within the provisions of section 1088 or within any 
provision of the income tax statute. 

Rev. Rul. 58 — 245 

The taxpayer owned and operated unimproved property as a park- 
ing lot. During the taxable year, the property was condemned by 
the city in order to make way for the construction of a highway. 
The taxpayer, unable to procure a vacant lot in the vicinity, ex- 
pended the condemnation award received on the purchase of prop- 
erty improved with a building, and immediately demolished such 
building, thus making the property suitable for use as a parking lot. 
El'end, in view of the demolition of the building immediately upon 
purchase of the property, the acquired property constitutes replace- 
ment property for the purposes of section 1088 of the Internal Rev- 
enue Code of 1954, inasmuch as such property is suitable for the use 
for which the converted property was employed. The test to be ap- 
plied, in determining whether there is a replacement, is the character 
of the service or use of the property. See Rev. Rul. 56 — 847, C. B. 
1956 — 2& 517. 

PART VHI. — WASH SALES OF STOCK OR SECURITIES 

SECTION 1091. — LOSS FROM %VASH SALES OF STOCK OR 
SECURITIES 

26 CFR 1. 1091 — 1: Losses from wash sales of stock 
or securities. 

CertauI United States Treasury 2I/s percent bonds maturing Sep- 
tember 15, 1972, when purchased by a taxpayer on June 17, 1958, were 
not substantially identical to United States Treasury 2I/z percent 
bonds maturing December 15, 1972, when the latter were sold by the 
taxpayer on May 18, 1958. See Rev. Rul. 58 — 210, page 528. 

Certain United States Treasury 2I/4 percent bonds maturing Decem- 
ber 15, 1962, when purchased by a taxpayer on June 24, 1958, were 
substantially identical to United States Treasury 2I/4 percent bonds 
maturing June 15, 1962, when the latter were sold by the taxpayer 
on July 24, 1958. See Rev. Rul. 58 — 211, page 529. 
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PART III. — GENERAL RULES Fo& DETERMINING CAPITAL GAINS AND LOSSES 

SECTION 1991. — CAPITAL ASSET DEI'INED 

96 CFB, 1. 1291 — 1: Meaning of terms. 
(Also Section 61, 165; 1. 61 — 1. ) 

Rev. Rul. 58-40 

Stocks, bonds or other securities, which are purchased pursuant 
to a contract performed in the regular course of business or are pur- 
chased solely for the purpose of obtaining inventory, under certain 
circumstances, do not constitute capital assets. Gain or loss result- 
ing from the sale of such stocks, bonds or other securities constitutes 
ordinary gain or loss in some cases and, in other cases, is to be re- 
jected in the cost of the goods acquired for the year in which the 
gain is realized or the loss sustained. 

The above conclusions contemplate that the objectives for which 
the stocks, bonds or other securities are purchased are such as may 
be accomplished and the stocks, bonds or other securities disposed 
of within a relatively short period after their acquisition. 

Advice has been requested as to the treatment, for Federal income 
tax purposes, of the gain or loss upon the sale of stock, bonds or other 
securities purchased under the circumstances in the three situations 
described below. 

1. A taxpayer purchases capital stock of a corporation, representing 
a minority interest and not representing control of the corporation, 
solely for the purpose of enabling him to acquire inventory goods by 
the exercise of a right vested in the owner of the corporate stock to 
purchase a specific amount of such inventory within a specified time. 
After the acquisition of the inventory goods or the right to acquire such 
inventory goods, the corporate stock is forthwith sold. 

9. A taxpayer, in accordance with the terms of a contract, purchases 
Governmentbonds which are placed in escrow in order to guarantee the 
faithful performance of a contract entered into in the normal course of 
the taxpayer's business. After the contract is fulfilled, the bonds are 
promptly sold. 

8. A. taxpayer, faced with a temporary shortage of inventory, pur- 
chases debentures of a supplier of such inventory. These debentures 
are issued to a limited number of distributors, including the taxpayer, 
as part of an arrangement under which a specific proportion of the 
supplier's production is allocated to each distributee. The taxpayer 
owns no other securities and purchases the debentures solely as a means 
of obtaining inventory. Shortly thereafter, the debentures become 
worthless. 

Some guidance in the disposition of these cases is provided by the 
opinion in Corn Prodnct8 Refining Co. v. Commissioner, 850 U. S. 46, 
Ct. Dec, 1787, C. B. 1955 — 9, 511, which states, in part, : 

* ~ * Congress intended that prodts and losses arising from the every-day 
operation of a business be considered as ordinary income or loss rai, her than 
capital gain or loss. The preferential treatment provided by section 117 applies 
to transactions and property which are not the normal source of business 
income. ~ * * 

Accordingly, in the first situation described above, any gain or loss 
incurred in the sale of the corporate stock is deductible From or in- 
cludible in the cost of the goods acquired by the taxpayer for the year 
in which the gain is realized or the loss sustained. See western IVine 
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8, Lignor Co. V. Commug«omet', 18 T. C. 1090, acquiescence, page 6, 
this Bulletin, and Charles A. Clark v. Commt'88ioner, 19 T. C. 48, 
acquiescence, page 7, this Bulletin. 

In the second of the situations described above, the bonds, being 
closely related to the contract performed by the taxpayer in the regular 
course of his business, are not capital assets in his hands within the 
meaning of section 1991 of the Code. Therefore, any gain realized or 
loss sustained upon the sale of such bonds constitutes ordinary gain or 
loss, as the case may be, in the year they are sold. 

Similarly, in the third of the situations described above, the par- 
ticular function of the debentures there purchased precludes their 
treatment as capital assets. Section 105(g) of the Code relating to 
losses from worthless securities states in part: 

(I) GENERAL EULE, — If any security which is a capital asset becomes 
worthless during the taxable year, the loss resulting therefrom shall, for 
purposes of this subtitle, be treated as a loss from the sale or exchange, 
on the last day of the taxable year, of a capital asset. 

(2) SEGUEITY DEETNED. — For purposes of this subsection, the term 
"security" means— 

(A) a share of stock in a corporation; 
(B) a right to subscribe for, or to receive, a share of stock in a 

corporation; or 
(C) a bond, debenture, note, or certidcate, or other evidence of 

indebtedness, issued by a corporation or by a government or political 
subdivision thereof, with interest coupons or in registered form. 

The debentures in this instance are securities within the meaning 
of section 165(g) (9) (C) of the Code. However, section 165(g) (1) 
of the Code applies only to a security "which is a capital asset. " Since 
the debentures in this instance do not constitute capital assets the 
provisions of section 165(g) of the Code do not apply. Therefore, if 
such debentures become worthless or are sold at a loss, the loss incurred 
is deductible as an ordinary loss under section 165(a) of the Code. 
Conversely, any gain on the sale of such debentures would be included 
in gross income under section 01 of the Code and taxable as ordinary 
income. 

The above conclusions contemplate that, in all three instances, the 
objectives for which the stock or securities are purchased are such as 
may be accomplished and the stock or securities disposed of within a 
relatively short time after their acquisition. Compare Logan ck 
Eanc~hu Coal Co. v. Commissioner, 5 T. C. lo98. Also, compare 
Culftex Dntg Co. , Inc. v. Commi88ioner, 99 T. C. No. 16, ~herein it 
was held that where stock was purchased in order to obtain rights to 
purchase whiskey and, years after exercise of the rights, the stock was 
sold at a loss, a long-term capital loss resulted since the stock con- 
stituted a capital asset at the time of its sale. 

See Revenue Ruling 58 — 41, page 80, this Bulletin, which holds that 
stock of the Federal National Mortgage Association, purchased by a 
taxpayer, such as a bank or trust company or any other private source 
dealing in mortgages, in order to enable the taxpayer to sell mortgages 
to the Association, constitutes a capital asset. 

(Also Section 268. ) Rev. Rul. 58 — o96 

Payments received for agreements to retain ships under American 
registry procured for the purpose of enabling the payors to meet 
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the requirements of the Maritime Administration under the tem- 
porary policy in effect between August 16, 1954, and December 17, 
1954, so as to be able to transfer like ships to foreign registry, con. - 
stitute ordinary income and not capital gain. Such an agreement 
does not constitute a sale or exchange of property. The privilege 
passing under the a&o'reement is a temporary privilege created a&id 
suspended by adn&inlstrative action of a governmental agency ancl 
does not constitute property within the purview of section 1921 of 
the Internal Revenue Code of 1954. 

Payments made for agreements of other shipowners to retain ships 
under American registry, so that like ships of the payors may 
be transferred to foreigil registry, are payments increasing the 
value of such ships of the payor and, therefore constitute capital 
expenditures. 

Stocl- of the Federal National Mortgage Association required to be 
purchased in conjunction with the sale of a mortgage to such Associa- 
tion. See Rev. Rul. 58 — 41, page 86. 

PART IV. — SPECIAL RI:LFS FOR DETERMINING CAPITAL GAINS AND LOSSES 

SKCTIOX 1), 1. — PROPERTY VSED IW THE TRADE OR 
BI SIXESS AXD IX'VOI IIN'I'XRY COXVERSiOXS 

26 CFR 1. 1&61 — 1: Gains and losses from 
sale or exchange of certain property used 
in the trade or busines:. 

Rev. Rtll. 58 — 168 

Heal property purchased by a corporation specifically for use in 
its business, which it thereafter found to be unsuitable for its use 
and, more than six months after purchase, sold at a loss, constitutes 
"property used in the trade or business" Ivithin the meanin„of sec- 
tion 1231(b) (1) of the internal Revenue Code of 1(&ik. The loss 
sustained on the sale of such property should therefore be treated, 
for Federal income tax purposes, in acco&dance with the provisions 
of section 1231(a) of the Code. 

A. dvice has been requested whether a loss sustained by a corporation 
on the sale of real property Irhich it had acquirecl for use in its trade 
or business, but found it could not. use and later sold at a loss, con- 
stitutes an ordinary loss or a capital loss for Federal income tax 
pu I'poses. 

In April, 1956, a manufacturin«corporation entered into an agree- 
nxent to purchase a parcel of lancl and certain builclings thereon fo7' the 
specific purpose of using the property in the operation of its business. 
The property appearecl. ~at the time of the purchase agreement, to meet 
the requirements of the corporation. A substantial payment on 'the 

purchase price was macle at the time the agreement uas signed. The 
balance of the purchase price was to be paid in cash or certified funds 
in June, 1056 upon taking of title to the property. 

Immediately after the ezecution of the agree&nent, but before the 
&late designated for taking title, the corporation&s engineers made a 

4vaea-I' — as — lo 
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study of the property and determined that, even after the expenditure 
of a large amount of money for alteration~s and changes in the build- 
ings, the property would not lend itself to the expected. and necessary 
economical operation of the corporation's business. Upon receiving 
this advice and information from its engineers, the corporation ob- 
tained a delay in the closing date of the transaction until October, 
1056, and endeavored to sell the property to a third party. Since the 
corporation was unsuccessful in locating a purchaser before the clos- 
ing date, the title to the property was conveyed to the corporation, 
The corporation continued to operate its business from a leased loca- 
tion and abandoned its original intention to use the acquired property 
in its business operation. In August, 1057, the entire property was 
soM. by the corporation at a loss. 

Section 1231(a) of the Internal Revenue Code of 1954 provides that 
if, during the taxable year, the recognized gains on sales or exchanges 
of property used in the trade or business, plus the recognized gains 
from the compulsory or involuntary conversion of property used in the 
trade or business and capital assets held for more than six months into 
other property or money, exceed the recognized losses from such sales, 
exchanges, and conversions, such gains and losses shall be considered as 
gains and losses from sales or exchanges of capital assets held for more 
than six months. If such gains do not exceed such losses, such gains 
and losses shall not be considered as gains and losses from sales or ex- 
changes of capital assets. 

Section 1281(b) of the Code provides, in part, as follows: 
"(h) DEFINITIoN oF PRoPERT UsED IN THE TRIODE oR BvsINEss. — For purposes 

of this section— 
(1) OENERAL RHLE. — The term 'property used in the trade or business' 

means propertv used in the trade or business of a character which is subject 
to the allowance for depreciation provided in section 167, held for more than 
6 months, and real property used in the trade or business, held for more 
than 6 months, which is not- 

(ii. ) property of a kind which would properly be includible in the 
inventory of the taxpayer if on hand at the close of the taxable year, 

(B) property held by the taxpayer primarily for sale to customers 
in the ordinary course of his trade or business, * * *" 

In Carter-Coulton Cigar Company v. Commissioner, 0 T. C. 210, 
acquiescence C. B. 1047 — 2, 1, a company purchased unimproved real 
estate with the intention of erecting a building thereon for use in its 
business. After plans and specifications were made, the original pur- 
pose was abandoned by the company and the property was sold at a 
loss. The court held that thc property was "used in the trade or 
business" of the company, and. loss sustained on its sale was an ordin- 
ary loss. The court stated in its opinion: 

The acquisition of real estate for use at its principal place of business by a 
corporation is a proper business purpose and function, and the real estate so 
purchased, in our opinion, is devoted to and "used in" the business of the cor- 
poration during the planning and building stages preparatory to actual occu- 
pancy. Its character as "real property used * * * in trade or business" con- 
tinues even after the planned use becomes impossible. 

Accordingly, it is held that real property purchased by a corpo- 
ration specifically for use in its business, which it thereafter found 
to be unsuitable for its use and, more than six months after purchase, 
sold at a loss, constitutes "property used in the trade or business" 
within the meaning of section 1281(b) (1) of the Code. The loss 
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sustained on the sale of such property sliould therefore be treated, 
for Federal income tax purposes, in accordance with the provisions 
of section 1981(a) of the Code. 

Containers used by a taxpayer in ivhich to ship his products. See 
Rev. Rul. 58 — 77, page 118. 

SECTION 1o34. — OPTIONS TO BUY OH SELL 
26 CFR 1. 19M — 1: Options to buy or sell. 
(Also Section 61. ) 
(Also Part II, Section 117(g) (2); Regu- 

lations 118, Section 39. 117 (g) — 1. ) 

Rev. R. »1. 58 — 284 

The amount (premium) received by the writer (issuer or op- 
tionor) for granting a "put" or "call" option, which is not exercised, 
constitutes ordinary income, for Federal income tax purposes, under 
section 61 of the Internal Revenue Code of 19. &4, to be included in 
his gross income only for the taxable year in which the failure to 
exercise the option beconies final. 

Where a "put" option is exercised, the amount (premium) re- 
received bv the writer (issuer or optionor) for granting it consti- 
tutes an offset against the option price, which he paid for the se- 
curities involved upon its exercise, in deterndning the (net) cost 
basis to him of the securities that he purchased pursuant thereto, 
for subsequent gain or loss purposes. 

Where a "eall" option is exercised, the amount (preniium) re- 
ceived by the writer (issuer or optionor) for granting it is in- 
cludible by hini, with the option price which he received for the 
securities involved upon its exercise, in the (total) amount realized 
by him for the securities that he sold pursuant thereto, for the 
purpose of determining his gain or loss on their sale. 2~or such 
purpose, if the amount (premium) received for granting a "eall" 
option is, under its terms, applicable, upon its exercise, on, to, or 
against the option price specified therein, such price thus adjusted 
(reduced) is considered the real option price. 

On the sale by the option holder (optionee) of the stocl. - inkolved 
in a "put" option, upon its exercise, the cost (prenfiuni) of the 
option to him should be offset against the option price, thereupon 
received or accrued, in computin the (net) amount realized bv him 
for the stock that he sold pursuant thereto, for the purpose of de- 
termining his gain or loss on its sale. 

The above holdings do not apply to amounts (sales proceeds) re- 
ceived by an option dealer from sales of "put" and "call" options 
which were written (issued or granted) by others and held by him 
for sale to his customers in the ordinary course of his business as 
such dealer, nor to amounts (commissions or fees) received by an 
option broker for selling "put" and "call" options for his principals 
as such broker. 

I. T. 3835, C. B. 1947 — 1, 53, I. T, 2266, C. B. V-l, 13 (1926), and O. D. 
1028, C. B. h'o. 6, 83 (1921), modified. 

Reconsideration has been given to the second and third holdings in 
I. T. 8835, C. B. 1N7 — 1, 58, in order to attain realistic treatment, for 
Federal income tax purposes, of "put" and "call" option transactions 
such as are therein involved. For the same reason, reconsideration 
has also been given to O. D. 1028, C. B. No. 5, 83 (102~1), and the thircl 
holding in I. T. 2266, C. B. V — 1, 18 (1026). Further, it is to be noted 
that (oain realized by an optionor froin the failure of the optionee to 
exercise such options is ordinary inconie under the Internal Revenue 
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Code of 1954, whereas, as set forth in the first holding in I. T. 3835, 
supra, it was short-term capital gain under section 117(g) (2) of the 
Internal Revenue Code of 1939. 

I. T. 3835, C. B. 1947 — 1, 53, held, under the Internal Revenue Code 
of 1939, (1) that the amount (premium) received by the seller (writer) 
of a "put" or "call" option which is not thereafter exercised constitutes 
a short-term capital gain, under section 117 (g) (2) of that Code, to be 
taken into account in computing gross income, for Federal income tax 
purposes, only for the year in ~vhich the failure to exercise the option 
becomes final; (2) that, "Where the 'put' or 'call' is exercised, the 
amount received by the seller (writer) constitutes a reduction in the 
cost or other basis of the securities with respect to which the option 
is exercised for the purpose of determining gain or loss"; and (3) that 
the conclusions reached in holdings (1) and (2) "do not apply to 
amounts received from the sale of 'puts' or 'calls' which are written by 
dealers in securities in the ordinary course of their business. " 

O. D. 1028, C. B. Xo. 5, 83 (1921), held, under the Revenue Act of 
1918, that an "amount received by the taxpayer to bind the option to 
acquire an interest in the profits from royalties that may accrue from 
the processes or patents in question is taxable income to the recipients 
for the year in which received. " Presumably, the option had not ex- 
pired without being exercised in the taxable year of receipt of the 
option premium involved. 

I. T. 2266, C. B. V — 1, 13 (1926), held, under the Revenue Act of 
1924, (1) that the cost of a "put" to sell stock should not be entered as 
a part of the purchase price of any particular block of stock but should 
be carried to a deferred account as a capital expenditure made in an 
incompleted transaction entered into for profit; (2) that the cost of 
"puts" which were not exercised may be taken as allowable deductions 
in the taxable year in which they expire by limitation of time; and 
(3) that, "On sale of the stock 'put', the cost of the 'put' should be re- 
allocated and added to the cost of the stock with respect to which it 
was exercised for the purpose of determining gain or loss on the sale. " 

Section 61 of the Internal Revenue Code of 1954 provides, generally, 
that, except as otherwise provided, gross income means all income from 
whatever source derived, including (but not limited to) certain spec- 
ified items. 

Section 1234 of the Internal Revenue Code of 1954 provides as 
follows: 

Gain or loss attributable to the sale or exchange of, or loss on failure to 
exercise, a privilege or option to buv or sell property which in the hands of the 
taxpayer constitutes (or if acquired would constitute) a capital asset shall be 
considered ain or loss from the sale or exchange of a capital asset; and, if the 
loss is attributable to failure to exercise such privilege or option, the privilege 
or option shall be deemed to have beeu sold or exchanged on the dsy it expired. 
This section shall not apply to losses on failure to exercise options described in 
section 1233(c) [relating to gains and losses from short sales]. 

The option rights and obligations here concerned generally are 
relatively simple options, usually assignable, to 8eP (generally termed 
"puts"), or to buy (generally termed "calls" ), certain property, usually 
securities or commodities, at a stipulated price on or before a specified 
future date or within a specified future period. of time, usually 30, 60, 
or 90 days, or 6 months, but sometimes longer, granted by the writer 
(issuer or optionor) to the holder (optionee) for a consideration, 
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usually a cash payment (generally termed "preniium"). Such option 
contracts terminate automatically upon expiration if they are not 
exercised. t7pon their timely exercise, they are terminated, as such, 
but they become contracts of sale and purchase wherein the rights and 
obligations provided in the option contracts in the event of timely 
exercise are embodiecl. 

Option rights and obligations are sometimes referred to as "privi- 
leges, " 

stemming from the choice or privilege which their holders 
(optionees) have of exercising them. Hence, the term "privilege, " as 
used in section 12:l4, supra, is considered synonymous witli the term 
"option, " as also used therein, aiid not to refer to any materially 
diferent rights or obligations. 

Whether "puts" and "calls" are assignable or not is considered to 
be immaterial for the purposes here concerned, so, also, is whether 
"put" or "call" options are exercisable within a specified period of 
time (sometimes referred to as "ordinary" ) or on or before a specified 
date (sometimes referred to as "special" ) . If a "put" or "call" option is purchased from an original optionee, 
or assignee, rather than from the optionor, such option purchaser, as 
option holder, is also an optionee, and the amount paid by him for 
the option constitutes an option premium paid, insofar as he is con- 
cerned. Ho~ever, in such case, the seller is not an optionor (writer 
or issuer); nor is the amount, though received by hini for the option, 
a premium received for granting (ivriting or issuing) the option, but 
is an amount realized by him upon its disposition to be taken into 
account in computing gain or loss from the sale of the option as an 
asset. 

Wliere "put" or "call" options are issued through an option broker, 
commissions or fees usually are charged for handling the transactions. 
In such. cases, it may not definitely appear whether the commissions 
or fees were cliarged to the option issuer (writer or optioiior), to the 
option purcliaser (optionee), or to both. For example, in a common 
such transaction, the purchaser of the option (optionee) pays $167. 50 
for a 80-day "call" option on 100 shares of corporate stock; and the 
option writer (issuer or optionor) receives $112. 50 for granting the 
option. However, for Federal income tax purposes, the total amount 
($187. 50) thus paid by the option purchaser (optionee) for the option 
is considered the (total) premium which he paid to acquire the option, 
and the net amount ($112. 50) thus received by the option ~riter (issuer 
or optionor) is considered the (net) premium which lie received for 
granting the option, Compare Hel~~ering v. Eobert C. Pinnn7l, 805 
U. S. 70, Ct. D. 1865, C. B. 1088 — 2, 212; Ado/ph B. 8precLe4 v. 
FIelveÃng, 815 U. S. 8&6, Ct. D. 1547, C. B. 1M2 — 1, 108. 

Probably most "put" and "call" options involving securities are for 
corporate stocks. I ncler comnion past practice, the holder (optionee) 
of a, corporate stock "put" option, upon exercising it, became obligated 
to deliver to the optionor (writer or issuer) or his designated agent, 
in addition to the stock involved, the amount of all, regular and extra, 
cash dividends, and also all subscription rights, that accrued with 
respect to the stock during the option period, without receiving any 
additional or increased option price. Conversely, under such practice, 
the holder (optionee) of. a corporate stock "call" option, upon exer- 
cising it, became entitled to receive from the optionor, in addition 
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to the stock involved, the amount of all, regular and extra, cash d. ivi- 
dends, and also all subscription rights, that accrued with respect to 
the stock during the option period, without paying any ad. ditional 
or increased option price. Under common current practice, the "put" 
option price is, under the terms of the option, adjusted (reduced) by 
the amount of such dividends and the value of such subscription 
rights, and the optionee-seller need not deliver such amount and such 
subscription rights in addition to the stock, Conversely, under such 
practice, the "call" option price is, under the terms of the option, 
adjusted (reduced) by the amount of such dividends and the value 
of such subscription rights, and the optionee-buyer is not entitled to 
such amount and such subscription rights in addition to the stock. 
Where "put" or "call" option prices are thus adjusted (reduced) on 
account of' such interim cash dividends and subscription rights, the 
transactions are not complicated, for Federal income tax purposes, 
by their occurrences, since, in such cases, the seller of the stock involved 
simply receives therefor the-adjusted (reduced) option price, in addi- 
tion to the option premium received, and retains, or need not deliver, 
the amount of such dividends and also such subscription rights; and 
the buyer of the stock simply pays therefor the adjusted (reduced) 
option price, in addition to the option premium paid. However, 
where the seller of corporate stock, upon either a "put" or "call" 
option being exercised, must cleliver the amount of such dividends and 
also such subscription rights, withou. t becoming entitled to any addi- 
tional or increased option price, the efFect is that the seller receives 
for the stock and such subscription rights the option price, in addition 
to the option premium received, less the amount of such dividends 
that he delivers with the stock and such subscription rights; and the 
buyer pays for the stock and such subscription rights the option price, 
in addition to the option premium paid, less the amount of such divi- 
dends that he receives with the stock and such subscription rights. 
In all such cases, such dividends, to the extent that they constitute 
taxable dividend income, are includible in the gross income of whom- 
soever owned the stock when its holder became entitled to the. dividend, 
or dividends, as such. See, generally I. T. 4007, C. B. 1950 — 1, 11; 
Rev. Rul. 56 — 153, C. B. 1956 — 1, 166; and Rev. Rul. 56 — 211, C. B. 1956 — 1, 
155; cf. Rev. Rul. 54 — 399, C. B. 1954 — 2, 279. 

Certain "put" and "call" corporate stock option contract, forms 
now extensively used provide for "endorsement" on the reverse side 
thereof by a member of the New York Stock Exchange, and for 
exercising such options by delivery of the stock involved in a "put" 
option to such endorser, or by call on such endorser for the stock 
involved in a "call" option, instead of by delivery to, or by call on, 
the option writer (issuer or optionor) himself. Also, in such forms, 
directly above the line provided for the signature of' the writer, it is 
stated. , "The undersigned acts as intermediary only, without obliga- 
tion other than to obtain a New York Stock Excha~nge firm as En- 
dorser. " However, such endorser-firms require the writers of such 
"put" options to deposit with them, for payment to the optionees in 
the event of exercise, cash in the amount of the option price, and 
require the writers of such "call" options to so deposit, for delivery 
to the optionees in the event of exercise, the stock involved. Thus, 
the writer of such "put" or "call" options is actually a real optionor 



(and neither ilealer nor broker), and the endorser-firm is his trustee- 
agent and surety (and not the optionor), with respect to theni. 

Usually, the premium paid for either a "put" or a "call, " is not, 
under its terms or otherivise, applicable, if it is exercised, against its 
option price, but it is sometimes so provided in "call" options. EIow- 
ever, it is considered unrealistic to rlistinguisli, for tlie purpose of 
determining proper Federal income t;ix tre~atinent, between an option 
whereunder the amount of the premiuni is applicable, in such event, 
against the option price and one whereunder the amount of the 
preniium is not so applicable, since there is no real difFei ence between 
them. Their substance is the same, and their formal differeiice in- 
volves merely a difFerent way of stating the (real) option price. For 
example, a 90-day "call" option granted for a $500 premium to buy 
certain stock at $10, 000 with no provision for applicability of the 
premium thereagainst in the event of exercise of tlie option is, in 
reality and substance insofar as option pri& e is coiicerned, identical 
with a 90-day "call" option granted for $500 premium to buy the 
same stock at $10, 500 with tlie $500 premiuin paid applicable there- 
against in the event of exercise of the option. The real option price 
is the same in both options, namely $10, 000. Tlie decision in V~'ionia 
Iron, Coal ck Co)"e Co. , 37 B. T. A. 195, alarmed 99 F. (2d) 919, 
certiorari denied 307 U. S. 630, is not to tlie contrary despite certain 
diota contained in the opinions. 

An optionor, by the mere granting of an option to sell ("put"), or 
buy (" call" ), certain property, may riot have parted with any physical 
or tangible assets; but, just as the optionee thereby acquires a right 
to sell, or buy, certain property at a fixed price during a specified 
future- period or on or before a specified future date, so does the op- 
tionor become obligated to accept, or deliver, such property at that 
price, if the option is exercised, Since the optionor assumes such 
obligation, which may be burdensome arid is continuing until the 
option is terminated, without exercise, or otherwise, there is no closed 
transaction nor ascertainable income or gain realized by an optionor 
upon mere receipt of a premiuin for granting such an option. The 
open& rather than closed, status of an unexercised and otherwise un- 
terminated option to buy (in effect a "call" ) was recognized, for 
Federal income tax purposes& in A. E. Hoilingsieorth x. Commi8- 
eioner, 97 B. T. A. 621, acquiescence, C. B. XII — 1, 6 (1933). It is 
manifest, from the nature and consequences of "put" or "call" option 
premiums and obligations, that there is no Federal income tax inci- 
dence on account of either the receipt or the payment of such option 
premiums, i. e. , from the standpoint of eitlier the optionor or the 
optionee, unless and until the options have been terminated, by failure 
to exercise, or otherwise, with resultant gain or loss. The optionor, 
seeking to minimize or conclude the eventual burden of his option 
obligation, might pay the optionee, as consideration for cancellation 
of the option, an amount equal to or greater than the premium. 
Hence, no income, gain, profits, or earnings are derived from tlie 
receipt of either a "put" or "call" option pi'emium unless and until 
the option expires without being exercised, or is terminated upon 
payment by the optionor of an amount less than the premium, 
Therefore, it is considered that the principle of the decision in /Vortex 

America Oil Consolidated v. Burnet, 286 U. S. 417, Ct. D. 499, 
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C. B. XI — 1, 298 (1982), which involved the receipt of "earnings, " 
is not applicable to receipts of premiums on outstanding options. 

6. C. M. 28677, C. B. 1948, 870, held under the Internal Revenue 
Code of 1989, that gain or loss arising from the sale (not writing, is- 
suing„or granting) of. an option to acquire stock (in e6'ect a "call" ) 
to a person other than the owner of the stock subject to the option, is 
]ong term capital gain or loss, provided such option was a "capital 
asset" (as defined in section 117(a) (1) of that Code) in the hands of 
the vendor and had been held by him for more than six months. In 
other words, if the vendor of the option were an option dealer and the 
option had been held by him primarily for sale to customers in the 
ordinary course of his business as such dealer, the gain or loss to him 
from its sale would constitute ordinary gain or loss, because, in such 
case, the option would not have been a "capital asset" (as so defined) 
in his hands. 

The first holding in I. T. 8885, supra, namely, that the amount 
(premium) received by the writer (issuer or optionor) of a "put" or 
"call" option which is not exercised constitutes a short-term capital 
gain, under section 117(g) (2) of the Internal Revenue Code of 1989, 
to be taken into account in computing his gross income, for Federal 
income tax purposes, only for the taxable year in which the failure to 
exercise the option becomes final, is considered to be correct under that 
Code. 

However, it is to be noted that section 117(g) (2) of the Internal 
Revenue Code of 1989 specifically provided that "gains " * * attribu- 
table to the failure to exercise privileges or options to buy or sell prop- 
erty shall be considered as short-term capital gains * * *, " whereas in 
the Internal Revenue Code of 1954 there is no corresponding or other 
provision under which such gains shall or may be considered or 
treated as capital gain, either short-term or long-term. Therefore, it 
is held that the amount (premium) received by the writer (issuer or 
optionor) of a "put" or "call" option which is not exercised constitutes 
ordinary income, for Federal income tax purposes, under section 61 
of the Internal Revenue Code of 1954, to be included in his gross in- 
come only for the taxable year in which the failure to exercise the 
option becomes final. 

As aforestated, O. D. 1028, supra, held that "an amount received by 
the taxpayers to bind the option to acquire an interest in the profits 
from royalties that may accrue from the processes or patents in 
question is taxable income to the recipients for the year in which re- 

-ceived, " i. e. , even though the option period had not expired therein 
with failure to exercise the option. Insofar as that ruling may be 
deemed to relate to a true premium received for granting a bona fide 
and arm' s-length option to acquire an interest in a patent or processes, 
it is considered to be unrealistic and in confiict with the foregoing 
holdings that the amount (premium) received by the writer (issuer 
or optionor) of a "call" option which is not exercised constitutes gain 
or income only for the taxable year in which the failure to exercise be- 
comes final, and is modified to hold that such a premium is not taxable 
income when received but is taxable income if. and when the option ex- 
pires without being exercised. See, in this connection, Revenue Ruling 
57-40, C. B. 1957 — 1, 266. 
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The seconcl holrli»g in I. T. 883i)& 8«pre, namely that, where a "put' 
or "call" option is exercised, the amount (premium) received. by the 
ivriter (issuer or optionor) for gra»ting it constitutes "a reduction 
in the cost or other basis of the securities with i espect to which the 
option is exercised for the purpose of determining capital gain or loss, " 
is»ot, clearly stated insofar as it relates to "put" options and is con- 
sidered to be unrealistic insofar as it relates to "call" options. Idealis- 
tically, ivhere a. "put" option is exercised, the amou»t (premium) i e- 
ceiverl by the writer (issuer or optionor) for granting it constitutes 
an oA'set against the option price, which he paid upon its exercise, in 
determining his (net) cost basis of the securities tha[ he purchased 
piilsu'lilt thereto, for subseq»e»t gain or loss purposes. In other words, 
the securities purchasecl by the ivi iter (issuer or optioner) of the "put" 
option, upon its exercise, actually cost him, not the option price which 
he paid pursuant thereto, but such price less the amount (premiuin) 
which he received when he granted the option. Also, realistically, 
~here a, "call" option is exercised, the amount (premium) received 
by the writer (issuer or optionor) for gra»ti»g it is i»eludible by hiin, 
with the option price, which he i eceived upon its exercise, in the ( total) ' 

amount realized for the securities tliat lie sold p»rsuant thereto, for 
purposes of determinin«his gain or loss on their sale. In other words, 
an amount (premium) ~received for grantin«a "call" option does not 
constitute to the ~~ riter (issuer or optionor) a~n arljustment (reductio») 
of the cost or other basis of his securities involved in the option, regard- 
less of ivhether or not, the option is exercisecl; but, wliere such option 
is exercised, he actually realizes for tlie securities, not inerely the option 
price that he received upon their siile pursua»t thereto, but also the 
aniount (premiuni) which he receivecl when he granted the option. 
Accordingly, the second holcling of I. T. 8885, sup&ra, is modifiecl to 
hold that, v;liere a "put" option is exercisecl, the amount (preniium) 
received by the wiiter (issuer or optionei ) for gi anting it constitutes 
an oRset against the option price, which he paid for the securities 
i»volved upon its exercise, in deterinining the (net) cost basis to him 
of tlie securities that he purcliasecl pursuant thereto, for subsequent, 
gain. or loss purposes; and that, where a "call' option is exercised', 
tlie amount (premium) received by the ~riter (issuer or optionor) 
for granting it is incluclible by him, with the option price, which he 
received for the securities involved upon its exercise, in the (total) 
amount realized by him for the securities tliat he soM pursuant thereto, 
for the purpose of determining liis «ain or loss o» their sale. For the 
latter purpose, if the ainount (preniiaun) received for graiiting a "call" 
option is, under its terms, applicable, upon its exeicise, on, to, or' 
against the option price specified therein, such price tlius acljusted 
(ieduced) is considered the real option price. 

The third holding in I. T. 888~, 8up&a, naniely that tlie first and 
second hoMing of that ruling "do not apply to amounts received from 
the sale of 'puts' and 'calls' w hich are written by clealers in securities 
iin the ordinary course of their business, " is considered to be inaccurate 
and misleading. A. "clealer" is a merchant, whether in merchandise, 
commodities, securities, or options. h. person clearly is not engaged 
as an option dealer in writing" (issuing or granting) options for pre- 
miums, since such activity plainly is not "sale" iii the sense of an option 
rlealer (merchant) selli»g to his customers in tlie ordinary course of 
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his business as such dealer. However, as 6. C. M. 23677, supe"a, rea- 
sonably implies, an option dealer can, as such, buy and sell options 
written (issued or granted) by someone else, which may include op- 
tions of which he is the original optionee provided they are held by 
him for sale to his customers in the ordinary course of his business as 
such dealer. Some persons or firms, who also may be option dealers, 
are option brokers, particularly with respect to "ordinary" options 
(issued for specified periods, rather than having specified expiration 
dates) . They, as such brokers, are merely agents in buying and selling 
options for their principals, who may be optionors or optionees, or 
both, and for such services they usually receive commissions or fees. 
Upon reconsideration, the third holding of I. T. 8885, supra, is modi- 
fied to hold. that its fiirst holding, and its second holding (as herein- 
before modified), do not apply to amounts (sales proceeds) received 
by an option dealer from sales of "put" and "call" options which were 
written (issued or granted) by others and held by him for sale to his 
customers in the ordinary course of his business as such dealer, nor 
to amounts (commissions or fees) received by an option broker for 
selling "put" and "call" options for his principals as such broker. 

The third holding in I. T. 2266, supra, namely that, "On the sale of 
the stock 'put', the cost [premiuni] of the 'put' should be reallocated 
and added to the cost of the stock with respect to which it was exercised 
for the purpose of determining gain or loss on the sale, " is considered to 
be an unrealistic application to the option holder (optionee), upon 
exercise of a "put" option, of the premium which he paid for it, al- 
though the end result may be the same as if a realistic rule had been 
applied. While a premium paid for a "put" option is properly taken 
into account in determining gain or loss to the option holder (optionee) 
on sale of the optioned property pursuant to exercise of the option, 
such premium should not be added to his cost or other basis of such 
property, but should be ofFset against the option price, whicli he 
received for such property, in computing the (net) amount realized 
by him therefor, for the purpose of determining his gain or loss on 
its sale. In other ~ords, the premium paid for the "put" option was 
not acquisition or other cost of the property sold pursuant thereto by 
the optionee upon its exercise, but was cost to him of obtaining the 
sum specified. therein as the sale (option) price, and, thus, the (net) 
amount realized by him for the property was the amount of such price 
less that cost. It has been held, conversely, that where an option to 
buy property (in efFect a "call" ) is exercised, the option cost (pre- 
mium) should be included by the optionee, with the option price there- 
upon paid or accrued, in determining the (total) cost basis to him of 
the property that he purchased pursuant thereto, for subsequent gain 
or loss purposes. See Beatty 8ales Co. v. Commissioner, 10 B. T. A. 
1217, acquiescence C. B. VII — 2, 33 (1%8). Upon reconsideration of 
the third holding in I. T. 2266, supra, it is modified to hold that, on the 
sale by the option holder (optionee) of the stock involved in a "nut" 
option, upon its exercise, the cost (premium) of the option to him 
should be ofFset against the option price, thereupon received or accrued, 
in computing the (net) amount realized by him for the stock that he 
sold pursuant thereto, for the purpose of determining his gain or loss 
on its sale. 
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SUBCHAPTER Q. — READJUSTMENT OF TAX BETWEEN YEARS AND 
SPECIAL LIMITATIONS 

PART I. — INCOBIE ATTRIBUTABLE TO SEVERAL TAXABLE YEARS' 

SECTION 1801. — COAIPENSATION FROAI AN EMPLOYMENT 

(Also Section 1808. ) Rev. Rul. 58 — 826 

The offer of the Comruissioner of Internal Revenue to pay a reward 
for information leading to the detection and punishmeut of persons 
guilty of violating the internal revenue laivs does not, as between the 
Commissioner and the informer, result in such a contractual arrange- 
ment as to constitute "an employment" as such term is comprehended 
under section 1801 of the Internal Revenue Code of 10o4; nor do 
amounts received thereunder constitute "back pay" within the mean- 
ing of section 1803 of the Code, 

Advice has been requested whether the income tax liability reduc- 
tion provisions of sections 1301 and 1808 of the Internal Revenue Code 
of 1954 are applicable to reivards paid by the Commissioner of Internal 
Revenue to informers. 

A taxpayer furnished information which was used in an investiga- 
tion of violation of internal revenue laws by an individual who w~as 

subsequently convicted and sentenced for tax evasion. During the tax- 
able year in question, the convicted tax evader paid an amount in settle- 
ment of his total tax liability and a reward was paid to the informer. 

Section 1801 of the Code provides for the readjustment of the tax 
on income received in the taxable year where such income is attributa- 
ble to several years. However, as provided in subsection (a) of sec- 
tion 1301, this readjustment is applicable only if the income in question 
results from "an employment. " Subsection (b) of that section defines 
"an employment" as an arrangement for the performance of personal 
services by an individual or partnership to eBect a particular result. 

Section 7628 of the Code (the counterpart of section 3799 of the 
Internal Revenue Code of 1939) authorizes the Secretary of the Treas- 
ury or his delegate to pay such sums "as he may deem necessary" for 
detecting and punishing persons guilty of violating the internal rev- 
enue laws. 

Under the regulations relating to section 3799 of the Internal Rev- 
enue Code of 1939 (Treasury Decision 5770, C. B. 1950 — 1, lo6, applic- 
able to the 1954 Code by authority of Treasury Decision 6091, C. B, 
1954 — 9, 47), all relevant factors, including the value of the inforniation 
furnished in relation to the facts developed. by the investigation, are 
taken into account in determining whether a reward shall be paid, and, 
if so, the amount, and no person is authorized to bind the Comniissioner 
of Iiiternal Revenue as to the payment of any reward or the amount 
thereof. 

The provisions of section 7623 of the Code, and the regulations ap- 
plicable thereto, clearly indicate that the Commissioner is under no 
obligation to pay any definite sum for information leading to the 
detection and punishment of persons guilty of violating the internal 
revenue laws; therefore, no contract of employment arises between the 
Commissioner and a party submitting information. 

Section 1303(a) of the Code provides for a limitation on the income 
tax attributable to "back pay" Included in gross income if the amount. 
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of back pay received or accrued during the taxable year exceeds 15 
percent of the gross income of the individual for such year. In de- 

termining the applicability of this section, "back pay" is defined in 

subsection (b) of section 1808 as remuneration, including wages, 
salaries, retirement pay, and other similar compensation, which is re- 

ceived or accrued during the taxable year by an employee for services 

performed before the taxable year for his employer, and which would 

have been paid before the taxable year except for the intervention of 
any one of certain enumerated events, none of which occurred in the 
instantcase. 

Accordingly, it is held that the O8er of the Commissioner to pay 
a reward for information leading to the detection and punishment 

of persons guilty of violating the internal revenue laws does not, as 

between the Commissioner and the informer, result in such a contrac- 
tual arrangement as to constitute "an employment" as such term is 
comprehended under section 1801 of the Code; nor does the amount 
received by the informer constitute "back pay" within the meaning 
of section 1808 of the Code. 

The preparation and entry of an essay in a contest is not "em- 

ployment". See Rev. Rul. 58 — 181, page 288. 

26 CFR 1. 1801: Statutory provisions; compen- 
sation from an employment. 

(Also Sections 1802, 1808, 1804, 1806; 1. 1802, 
1. 1808, 1. 1804, 1. 1806. ) 

T. D. 6294 ' 

TITLE 26, INTERNAL REVLeNUE, 1954. — CHAPTER I, SUBCHAPTER A, PART 1. — 
INCOME TAX; TAXABLE YEARS BEGINNING AFTER DECEMBER 31, 1953 

Regulations under sections 1801 through 1804 and 1806 of the 
Internal Itevenue Code of 1954. 

DEPARTMENT OI' THE TREASURY 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 

Waghf'ngton 86& D. O. 
To Offtcerg and Efnp/oyeeg of the Internal Eevenue Service and 

Others Concerned: 
On December 81, 1957, notice of proposed rulemaking regarding 

the regulations under sections 1801 through 1804 and 1806 of the In- 
ternal Revenue Code of 1954 as amended by the Act of August 11& 
1955 (Public Law 866, 84th kong. 69 Stat. 688) [C. B. 1955 — 2, 767] 
and the Act of August 26, 1957 (Public Law 85 — 165, 71 Stat. 418) 
[C. B. 1957 — 2, 1058]& was published in the Federal Register (22 
F. R. 11078). No objection to the rules proposed was received with- 

& The publication of this Treasury Decision in 23 F. R. 3765, dated May 30, 1958, contains 
(1) instructions for modifying the notice of proposed rulemaking published in 22 F. R. 
11078, dated December 31, 1957, and (2) the full context of the regulations with such 
modifications. As here published, the Treasury Decision rejects the full context of such 
regulatious, with modifications. The individual instructions have been omitted. 
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in. the 80-day periocl prescribed in the notice nor Ivere there any re- 
quests for a public hearing. Accordingly, the folloIving regulations 
are hereby aclopted. SuciI regulations shall apply to t~axable years 
beginning after December oui, 1053& and ending after August 16, 
10'-1& except Ivhere othenvise specific~ally provided. Regulations un- 
der section 1305 are not included but Ivill be published later Ivith a 
separate notice of proposed rulemal~ing. 

TABLE OF CONTENTS 

INCOlIL&' ATTRIB('TABI. E TO SEVERAL TAXABLE YEARS 

Section 
1, 1801 Statutory l&roviiions; con&pensation from an employment. 
1. 1801-1 Iutroduction. 
1. 1801-2 Compensation from an employment. 
1. 1802 Statutory provisions; incouIe froIu au invention or artistic work. 
1. 1802 — 1 Income frou& an iuvention or artistic Ivork. 
1. 1808 Statutory provisions; iucome from back pay. 
1. 1808 — 1 Incoine from bacl- pay. 
1. 1804 Statutory proviii&u&s; couipeusatory damages for patent infringement. 
1. 1804 — 1 Compensatory da&sages for patent infringeu&eut. 
1. 1806 Statutory provisions; breach of contract damages. 
L180o-1 [Reserved for regulations under section 1803&. ] 
1. 1806 Statutory provisions; rules applicable to sections 1301. 1802, 1808, 

1304, and 180o. 
1. 1806 — 1 Rules applicable to sections 1801, 1802, 1803, 1804, aml 180'. 

Authority: $r) 1. 1801 to 1. 1804 — 1, incl. , and 1. 1806 to 1. 1806-1, incl. . issued 
uu&ler sec. 780o, I. R. C. 10, &4; 68A Stat. 917; 26 U. S. C. 780o. 

$ 1. 1301 +TATI ToRY PRovisIoxs ' CoMPENsATIoN I» RoxI AN K3IPLol- 
XIENT. 

SEC. 1801. COlIPENSATION FRO)»I AN EMPLOYlll" iT. 
(a) LIMzrxvroN o»I Tax. — If an individual or partne shi»— 

(1) Engages iu an eniployn&ent as defined in subsection (b); 
and 

(2) The employmeut covers a period of 36 mouths or more (from 
the begiuniug to the con&pletion of such employmeut); aud 

(8) The gross cou&pensation from the e&uploymeut received or 
a«rued in the taxable year of the individual or partnership is not 
less than HO perceut of the total con&pensatiou from such eu&ploy- 
nlent, 

then the tax attributable to any part of the compensation which is 
included in the gr&»s income of auy iudivi&lual shall uot be greater than 
the a gregate of the taxes attributable to such part had it been in- 
clu&led in the gross iucou&e of such individual ratably over that part of 
the period which l&re«edes the date of such receipt or accrual. 

(b) DEEI&NITIox os Xx I". &&m. ox&RENT. — lcor lmrl&uses of this s&'«tion, 
the ter&n "an employn&cut" &scans an arrangemeut or series of arrange- 
&sents for the perfon»ance of personal services by an individ&ml or 
partnership to ei'feet a p;&rticular result, regardless of the nuu&ber of 
sources from &vhich compensation therefor is obtained. 

(c) Runs IVIIII Rssrrc'r To P&RTI Eas. — An individual Ivho is a u&em- 
ber. of a partnership receiving or accruing compensation from an em- 
ployment of the type clcscribcd in subsection (a) shall be entitled to 
the benefits of that subsection only if the individual has been a n&ember 
of i, he partnership continuously for a period of 86 n&onths or the period 
of the emplovment immedi:&tely precediug the receipt or accrual, In 
such a case the tax attributable to the part of the co&upensatiou which 
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is includible in the gross income of the individual shall not be greater 
than the aggregate of the taxes which would have been attributable to 
that part had it been included in the gross income of the individual 
ratably over the period in which it was earned or the period during 
which the individual continuously was a member of the partnership, 
whichever period is the shorter. For purposes of this subsection, a 
member of a partnership shall be deemed to have been a member of 
the partnership for any period, ending immediately prior to becoming 
such a member, in which he was an employee of such partnership, if 
during the taxable year he received or accrued compensation at- 
tributable to employment by the partnership during such period. 

$ 1. 1801 — 1 INTRoniicTioN. — Sections 1801 through 1806 provide 
special rules to relieve a taxpayer from the amount of tax which 
otherwise results when an amount of income which has been earned 
over a pAiod of years is received or accrued in one taxable year. Be- 
cause of the graduated income tax rates this so-called bunching of 
income in one year usually subjects it to a higher rate of tax than 
would be payable if it had been received or accrued over the several 
years during which it, was earned. Sections 1801 (relating to com- 
pensation from an employment), 1809 (relating to income from an 
invention or artistic work), 1808 (relating to back pay), 1804 (re- 
lating to compensatory damages for patent infringement), and 1805 
(relating to damages for breach of contract) mitigate the tax con- 
sequences of such bunching of income by placing a limit upon the 

. amount of tax to be paid for the taxable year in which such income 
is received or accrued. In eRect, these sections generally treat the 
income as having been included in gross income ratably over the 
years (preceding receipt or accrual) in which it was earned. How- 
ever, these sections have no eRect on the income tax liability for prior 
taxable years; they simply provide a special method of computing 
the amount of tax for the year of receipt or accrual. 

$ 1. 1801 — 2 CoMPENsATIoN I» RoM AN EMPLQTMENT. — (a) Qugjggg- 
ttons joe 6'nutation on fax. — If an individual or partnership— 

(1) Engages in an employment (as defined in section 1801 (b) 
and paragraph (b) of this section); and 

(9) The employment covers a period of 86 months or more 
(from the beginning to the completion of such employment); and 

(8) The gross compensation from the employment received or 
accrued in the taxable year of the individual or partnership is 
not less than 80 percent of the total compensation from such 
employment, 

then the tax attributable to any part of the compensation which is 
included in the gross income of any individual shall not be greater 
than the aggregate of the taxes attributable to such part had it been 
included in the gross income of such individual ratably over that 
part of the period of the employment which precedes the date of 
such receipt or accrual. The application of this paragraph may be 
illustrated by the following examples: 

Ea:amp/e (1) . A, an individual who makes his income tax returns 
on a calendar year ba, sis and uses the cash receipts and disbursements 
method of accounting, began an employment, as defined in section 
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1801(b) and paragraph (b) of. this section, on February 1?, 1951, and 
completed it on July 1, 1054. A's total compensation from suclr em- 
ployment w as $9, 000, of which he received $1, 000 on July 1, 1058, arrd 
$8, 000 on the completion date. Since the employment covered more 
than 86 months and the $8, 000 received in 1054 wns not less than 80 
percent of A's total compensation from such employment, he is en- 
titled to the benefits of section 1801 in computing the tax payable 
with respect to the $8, 000 refiected in his 1054 retrrrn. Section 1801 
does not apply to the $1, 000 received in 1058. Under section 1801(a) 
the tax attributable to the $8, 000 included in A. 's gross income for 
1054 is not greater than the aggregate of the taxes nttributnble to 
such amount had it been received ratably over the calendar months 
included in the period from February 17, 1051, to July 1, 1054. How- 
ever, if A had received nn additional $5, 000 in 1055 from such em- 
ployment, he would not be entitled to the benefits of section 1801 
with respect to either the $8, 000 or the $5, 000, since he would not 
have received in one taxable year at least 80 percent of the total com- 
pensation from such employment. 

Example (8). If, in example (1) of this paragraph, A. had com- 
menced the employment on March 8, 1954, and completed it on Au- 
gust 29, 1957, and had been paid a total compensation of $10, 000 for 
that employment on July 5, 1056, he would be entitled to the benefits 
of section 1801. However, the tnx attributable to the $10, 000 in- 
cluded in A's gross income for 1056 cnnnot be greater tlran the aggre- 
gate of the taxes attributable to such amount had it been received 
ratably over the calendar months included in the period from March 
8, 1054, to July 5, 1056, the date on which the $10, 000 mns received. 

(b) Definition of an employment. — (1) (i) The term "nn employ- 
ment" means an. arrangement or series of arrangements for the per- 
formance of personal services by an individual or partnership to ef- 
fect a particular result, regardless of the number of sources from 
which compensation for such services is obtained. Thus, there must 
be nn arrangement, and the arrangement must be for the perform- 
ance of a particular project. In other words, there must be an under- 
standing for the performance of services to accomplish a particular 
result. Accordingly, an arrangement to perform general services is 
not an employment within the meaning of section 1801 either as to 
any particular project on which services are performed or as to the 
general services since there is no understanding that the services are 
to accomplish a particular result. 

(ii) whether an employment exists is a question which must be 
cletermined by n. consideration of all the facts in each case. The pri- 
mary factor in nraking such a determination is what the particular 
profession, business, or industry ~ould normally consider as a dis- 
tinct project or result. The statements of the parties and the con- 
tracts they make, if any, shall be considered in those cases where 
the project or result cannot be determined under the preceding 
sentence. 

(iii) To qualify as an employment the services must relate to a 
particular project, such ns a particular lnw case, and must not con- 
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sist of a set, of unrelated services performed for the same person. 
Furthermore, the individual steps performed by a taxpayer in con- 
nection with his project do not each constitute an employment; the 
services rendered by the taxpayer with respect to the entire project 
represent the employment. 

(iv) The time when an employment begins and ends, and whether 
the period over which an employment extends includes conference 
and study time, depend upon the facts of each case. However, in 
determining the period over which an employment extends& there 
shall be included the time during which the e8orts of the inch~vidual 
or partnership were unsuccessful in eÃecting the particular result. 

(2) The application of the rules described in subparagraph (1) of 
this paragraph may be illustrated by the following examples: 

Exump/e (1). A was retained by X. Corporation to perform gen- 
eral legal services. During the period 1955 through 1960, A per- 
formed miscellaneous legal services on numerous unrelated matters, 
each of which efi'ected a particular result, and some of which ex- 
tended over a period of more than 86 months. A. was compensated 
by a single payment in 1960. A's services do not constitute an em- 
ployment either as to the unrelated matters on which he worked or 
the general services performed over the period 1955 through 1960, 
since the arrangement was for the performance of services generally 
and not for the performance of any particular results. 

Ezamp/e (8). B was retained as an attorney by the Y Corpora- 
tion to perform general legal services. An anti-trust action was 
brought against Y and, since the defense of such an action was beyond 
the scope of the agreement to perform general legal services, a sep- 
arate arrangement was entered into between Y and B, whereby B 
was to be paid a specified additional amount for defending Y in the 
anti-trust suit. B's services in connection with such suit represent 
an employment separate and distinct from his general legal services 
for Y, and such services were performed pursuant to a separate 
arrangement. 

Example (8). As part of a traKc flow improvement program 
the City of Z enters into a contract with C, a civil engineer, under 
which C agrees to perform services in connection with the construc- 
tion of a highway bypassing the city, a vehicular tunnel under a 
river, and an elevated roadway in a congested industrial area of 
the city. C's compensation for his services with respect to each of 
these construction projects is fixed in the contract. Since the services 
performed in connection with each such construction project would 
normally be viewed by the engineering profession as a distinct 
project, C's services in connection with each of these construction 
projects constitute a separate employment. No contractual arrange- 
ment between the parties can operate to change the determination 
of the projects involved. Regardless of its terms, the contract will 
be vie~ed as an arrangement for the performance of. services to 
efFect three specifically identifiable results. Thus, the arrangement 
would constitute three distinct employments, even though the contract 
might provide for a single lump sum payment to be made only upon 
completion of all three projects. 
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Example ($). D entered into an agreement with Z Corporation 
to direct 5 motion picture productions for it in 5 years. Each of 
the 5 pictures was to be wholly unrelated to the others as entertain- 
ment products for public consumption. D's compensation for his 
services with respect to each picture was to be a certain percentage 
of the gross proceeds received from its showing. Each picture would 
normally be viewed by the motion picture industry as a distinct 
undertaking or project, , and D's services in connection with each pic- 
ture constitute a separate employment. As in the case of example 
(3), no contractual arrangement between the parties can operate to 
change the determination of the projects involve&[. 

Example (5). E, a producer of television programs, entered into 
a contract with Y Television Network to produce a series of docu- 
mentary films. While each film produced by K was a complete pre- 
sentation of the specific subject matter, the entire series of films 
dealt with such subjects and was presented in such a manner as to 
identify the series as a unit in the public mind. Production of the 
films required coordinated planning of the whole series. The entire 
series of films would normally be viewed by the television industry 
as a distinct undertaking or project and, therefore, Z's services in 
connection with production of the series of films constitute a single 
employment. As in the case of examples (3) and (4), no contractual 
arrangement between the parties can operate to change the deter- 
mination of the projects involved. 

Exxmp/e (6). F was appointed trustee of a trust which consisted 
of income producing and non-income producing property. Under 
a decree of the state court having jurisdiction over the trust, F was 
awarded certain commisions with respect to principal and certain 
commissions with respect to income. The fact that such separate 
compensation was awarded by the court did not establish that two 
employments were involved. F's services with respect to the prin- 
cipal and those with respect to the income of the trust were merely 
integral parts of one employment, i. e. , the administration of the 
trust in its entirety. 

Examp/e P). G was retained and served as legal counsel to the 
trustees of a trust. He also served as one of the trustees of the trust. 
6's services in each capacity constituted a separate employment, 
regardless of whether under the laws of the state having jurisdiction 
of the trust the services rendered by a trustee as legal counsel are 
eligible for compensation distinct from those rendered by him as 
trustee. 

Exxmp/e (8). H, an architect, was employed by the City of Z 
to draft the plans for, and supervise the construction of, a school 
building. The building was of a type that is normally both planned 
by and constructed under the supervision of an architect, His em- 
ployment consisted of his entire services from the beginning of the 
preparation of the plans to his completion of supervision of the 
building's construction. The drafting of the plans and the super- 
vision of the construction were merely interrelated steps in the 
performance of the entire employment. 

475254' — 58 20 
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Encamp/e (0). K, an attorney, received a fee from certain stock- 
holders of corporation X, who employed him to represent them in 
a stockholders' suit. IZ also received as compensation for his services 
in connection with such suit an amount allowed by the court out of 
the shares of the proceeds of the suit payable to the stockholders 
of corporation X who were unrepresented by counsel. The fact that 
Ik receives compensation from two sources will not cause two employ- 
ments to exist. For purposes of section 1801 the number of sources 
from which the compensation is obtained is immaterial in determining 
the number of employments. 

(c) A//oeation of income. — The compensation from an employment 
is to be treated as if it had been received in equal portions in each 
of the calendar months (including those of the current taxable year) 
which fall within the period of employment preceding the receipt 
or accrual of the compensation. Thus, the portion of the compensa- 
tion allocable to each taxable year involved in such period of employ- 
ment is an amount equal to the entire compensation from the employ- 
ment received. or accrued in the current taxable year, divided by 
the entire number of calendar months included within the part of 
the period of employment which precedes the date of receipt or 
accrual of such compensation, and multiplied by the number of 
such calendar months falling within the particular taxable year. 
The provisions of this paragraph may be illustrated by the following 
examples: 

Encamp/e (1). A, an individual who makes his income tax returns 
on a calendar year basis and uses the cash receipts and disbursements 
method of accounting, receives $40, 000 on September 80, 1954. This 
amount is the entire compensation from an employment (as defined 
in section 1801(b) ) covering a 40-month period beginning on June 
1, 1%1, and ending on September 80, 1M4. $1, 000 must be allocated. 
to each of the calendar months included within the period of the 
employment. Thus, $7, 000 is allocated to 1951, $12, 000 to 1952, 
$12, 000 to 1M8, and $9, 000 to 1954. 

Examp/e (8). Assume the same facts as in example (1), except 
that A makes his income tax returns on the basis of a taxable year 
ended June 80. The $40, 000 is allocated as follows: $1, 000 to the 
taxable year ended June 80, 1951, $12, 000 each to the taxable years 
ended June 80, 1952, June 80, 195~8, and June 80, 1M4, and $8, 000 to 
the taxable year ended June 80, 1955 (the current taxable year). 

Encamp/e (8). Assume the same facts as in example (1), except 
that A receives the $40, 000 on February 1, 1M4 (before completion of 
the employment), instead of September 80, 1954. In this case, there 
are 82 calendar months included within the part of the period of the 
employment which precedes the date the compensation is received. 
Accordingly, $1, 250 ($40, 000 divided by 82) must be allocated to 
each of the calendar months included within the period from June 
1, 1951, through January 81, 1954. Thus, $8, 750 is allocated to 
1951, $15, 000 to 1952, $15&000 to 1958, and $1, 250 to 1M4. 

Encamp/e ($). B, an individual who makes his income tax returns 
on a calendar year b~asis and used the cash receipts and disbursements 
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method of accounting, is engaged in an employment which covers a 
40-month period beginning on May 1, 1951, and ending on August 
81, 1954. The total compensation from the employment is $74, 000, 
of which $84, 000 is paid to B on March 1, 1954, and $40, 000 on August 
81, 1954. The $84, 000 payment must be allocated to the 84 calendar 
months included within the part of the peroid of. the employment 
which precedes the date such payment is received (March 1, 1954). 
Accordingly, with respect to the $84, 000 paynient, $8, 000 is allocated 
to 1951, $12, 000 to 1952, $12, 000 to 1958, and $2, 000 to 1954. Since 
the $40, 000 payment was received oii the date the employment ended 
it must be allocated to the 40 calendar months included within the 
entire period of the employment. Accordingly, with respect to such 
payment, $8, 000 is allocated to 1951, $12, 000 to 1952, $12, 000 to 1958, 
and $8, 000 to 1954. The entire compensation of $74, 000 will there- 
fore be allocated as follows: $16, 000 to 1951, $24, 000 to 1952, $24, 000 
to 1958, and $10, 000 to 1954. 

Example (8). C, an individual who makes his income tax re- 
turns on a calendar rear basis and uses the cash receipts and dis- 
bursements method of a, ccountmg, is engaged in an employment 
which covers a 86-month period beginning on February 1, 1954, and 
ending on January 81, 1957. The total compensation from the em- 
ployment of $86, 000 is paid to C on June 1, 1957. In this case, there 
are 86 months in the period of the employment which precede the 
date of receipt of the $86, 000 by C. The months of February through 
Mav 1957, are not part af the period of employment and therefore 
no income is to be allocated to those months. Accordingly, the 
$86, 000 is allocated as follows: $11, 000 to 1954, $12, 000 to 1955, $12)- 
000 to 1956, and $1, 000 to 1957. 

(d) Computation of tax. — (1) Steps of confutation. — The fol- 
lowing computation shall be made in order to determine whether 
the limitation on tax prescribed in section 1801 (a) and paragraph 
(a) of this section applies to compensation from an employment re- 
ceired or accrued in a, taxable year: 

(i) Compute the tax for the current taxable year by including in 
the gross income of such year the compensation from an employment 
received or accrued in such year. 

(ii) Compute the tax for the current taxable year without such 
inclusion. 

(iii) Compute the tax attributable to the compensation from. an 
employment allocated to each of the taxable vears in accordance with 
paragraph (c) of this section. The amount of the tax attributable 
to the compensation from the employment so allocated is the di6er- 
ence between the tax for each such year computed with the inclusion 
in gross income of each year of the allocable portion of such com- 
pensation and the tax for each year computed without such inclusion. 

(iv) The tax for the current taxable year shall be the lesser of (a) 
the tax for the current taxable year as computed under subdivision 
(i) of this subparagraph, or (5) the tax for such year as computed 
under subdivision (ii), plus the aggregate of the taxes attributable 
to the allocated compensation as computed under subdivision (iii). 



g 1301. 7 
296 

(o) Effect of allocation of i»ronne on items based on arnou&&t of 
income and ~itl& respect to a wet operating loss or a capital loss car&&t- 

over. — (i) In computing the tax for any taxable year under this 
paragraph, any item wliich depends upon the amount of gross in- 
come, adjusted gross income, or taxable income slrall be recomputed 
to take into consideration tive amount of compensation allocated to 
such year (or from such year in the case of the current taxable year). 
For example, if by allocating $1, 000 of compensation to 1955, ad- 
justed gross i~ncome for 1955 is increased from $5, 000 to $0, 000, then 
the general limitation on allowable clraritable deductions under sec- 
tion 170(b) (1) (B) is increased from $1, 000 to $1, 200 and the amount 
of the nondeductible &neclical expenses &mder section 218 is increased 
from $150 to $180. 

(ii) In computing the tax attributable to the compensation from 
an employment unde~r this paragraph for any taxable year. to or from 
which compensation is allocated, the effect of amounts of compen- 
sa, tion allocated to any tazable ~year (or from the current tazable 
year) with respect to a, net operating loss carrybacl- or carryover or 
a capital loss carryover, shall be tal. -en into account. &Foreover, in 
determining the amount of taz attributable to such compensation, a 
computation shall also be made for any tazable year to which no 
amount of compensation is allocated but which is afl'ected by a net 
operating loss carryb&ck or carryover or by a capital loss carryover 
determined by reference to a taxable year to which amounts are so 
allocated and which net operating loss carryback or carryover or capi- 
tal loss carryover is reducecl or increasecl bv such amounts so allo- 
cated. See subparagraph (8) (iv) (d) and (e) of this paragraph. . 

(8) Exanlple. The computations clescribecl in subparagraph (1) 
of this paragraph may bc illustratccl bv the following ezamp]e: On 
January 1, 19M, A. , unmarried, was retainecl as an attorney in an 
antitrust suit. ~This employment continuecl until June 80, 1!)55, 
when the action was terminated and A received a fee of $81, 000 as 
total compensation for bis servIcos. Since all the requirements of 
section loo01 are met with respect to the $84, 000, the following taz 
results will occur, assuniing that A's net income (or loss) fo1 the 
years 1951, 1!);&2, 1!)5'& an&1 hIs taxable income for. 1954 and 1955 were 
as follows: 1951, +'~0, 000 (which reflects a net operatino loss carrv- 
back from 1952); 1952, net operating loss $o, ppp; 1&)53, $&0, 000; 1954, 
$M, 000; 1955, $100, 000 ($16, 000 plus the $84, 000 fee) . 

(i) Allocation of fee (o period of employment: 
1955 (6 months) 812, 000 
1954 (12 months) 24, 000 
1953 (12 months) 24, 000 
1952 (12 months) 24, 000 

(ii) Tax for 1955 computed by including the $84 ppp 
fee in gross income $67 820 

(iii) Ta, x for 1955 computed xvithout including the 
$84, 000 fee in gross income 5 2pp 

(iv) Taxes attributable to the $84, 000 fee allocated to 
the various taxable years: 
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1301 6, 780 

56, 000 
31, 320 

Amount of tax attributable to 1955 under section 

(b) Tax attributable to 1954 
Taxable income $32, 000 
Tax 14, 460 

31, 320 
Less: 14, 460 

8 tl 18011 4 e tt lb table to 1954 . . 16, 860 

(c) Tax attributable to 1953 
Net income $50, 600 74, 600 
Less: Personal exemption 600 600 

Prtor to olloeotton Under see- 
under section 1801 tton tS01 

(a) Tax attributable to 1955 Taxable income $28, 000 
($16, 000 plus 

$12, 000) 
Tax $11, 980 ll, 980 

Less: 5, 200 

Tax 
50, 000 
28, 916 

47, 936 
Less: 28, 916 

74, 000 
47, 936 

Section 1301 increase attributable to 1953 19, 020 
(d) Tax attributable to 1952 

Net income ($2, 000 net 22, 000 
operating loss) 

Less: Persona! exemption 600 
21, 400 

T 4 6 to 18011 ee ttlb tbl t 1952 . . . 8, 984 

(e) Tax attributable to 1951 
Net income $20, 600 22, 600 
Less: Personal exemption 600 600 

Tax 
20, 000 

7, 396 
$8, 536 

Less: 7, 396 

22, 000 
8, 586 

Section 1301 increase attributable to 1951 

(f) Aggregate of taxes resulting from allocation of compen- 
sation under section 1301: 

1955 
1954 
1953 
1952 
1951 

1, 140 

$6, 780 
16, 860 
19, 020 

8, 984 
1, 140 

$52, 784 

$57, 984 (v) Tax for 1955 under section 1301 

Since the tax for 1955 computed without including the $84, 000 fee 
in gross income ($5, 200), plus the aggregate of taxes attributable to 
the allocation of such fee over the period of employment ($M, 784) 
equals $57, 984, which is a lesser sum than $67, MO (the amount of tax 
for 1955 computed by including the entire fee in income for 1955), 
$57, 984 is the amount of tax for 1955 under the provisions of section 
1801. 

(4) Compensation receivetj from several employments allocated 
to same period. — If an individual computes his income tax under 
section 1301 for a particular taxable year and in a subsequent taxable 



$ 13ol. ] 298 

yeai receives or accrues compensation from another employment, 
the period of which coincides to any extent with the period covered 
by the employment involved in the previous taxable year, such indi- 
vidual must, in availing himself of section 1801 for such subsequent 
taxable year, take into consideration the fact that he has previously 
allocated compensation to all or a part of the period covered by the 
employment later compensated. The same principle is applicable 
where income entitled to the benefits of section 1802, 1808, 1804, or 
1805 is allocated to a year to which other income entitled. to the bene- 
fits of section 1801, 1802, 1808, 1804, or 1805 had previously been 
allocated. For example, an individual commenced an employment 
on January 1, 1950, and completed it on December 81, 1954, at which 
time he received $60, 000 as total compensation therefrom. In con- 
nection with his return for 1954, he allocated $1, 000 to each of 60 
calendar months included within the period of the employment and 
determined his income tax under the provisions of section 1801. He 
also commenced a second. employment on January 1, 19M, and com- 
pleted it on December 81, 1955, at which time he received total com- 
pensation of $48, 000. In determining whether the limitation on 
tax prescribed in section 1301 (a) is applicable for the calendar 
year 1955, he must, in connection with allocating $1, 000 to each of 
the 48 calendar months included within the period of such employ- 
ment and computing the tax attributable thereto, also include in his 
income for the years 19M, 1958, and 1954, the amount of $12, 000 
previously allocated to each of such years in connection with his 
return for the calendar year 1954. 

(e) Rules mith respect to partners' (1) Qualifications for linuta- 
tions on tax. — An individual who is a member of a partnership re- 
ceiving or accruing compensation from an employment of the type 
described in section 1801 (a) shall be entitled to the benefits of sec- 
tion 1801 only if: (i) He has been a member of the partnership con- 
tinuously for a period of 86 months immediately preceding the re- 
ceipt or accrual of such compensation by the partnership, or (ii) he 
has been a member of the partnership continuously for the period 
of the employment immediately preceding such receipt or accrual. 
It is immaterial whether the individual actually rendered services 
with respect to the employment to which the compensation is 
attributable. 

(2) LAnitatlon on tax. — (i) If a partner qualifies under section 
1801 (c) and subparagraph (1) of this paragraph for the benefits 
of section 1801 with respect to a share of partnership income in- 
cludible in his gross income, the tax attributable to such share shall 
not be greater than the ag~megate of the taxes which would have 
been attributable to such share had it been included in the gross 
income of the partner ratably over (a) the period in which it was 
earned immediately preceding the receipt or accrual of the com- 
pensation by the partnership, or (5) the period during which the 
individual continuously was a member of the partnership immediately 
precedin~ such receipt or accrual, whichever is the shorter period. 

(ii) IF (a) a partnership receives or accrues compensation from 
an employment of the type described in section 1801(a) and the pe- 
riod of such employment immediately preceding the date of receipt 
or accrual is less than 86 months, and (b) if any individual llas been 
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a member of such partnership continuously for such period, then 
such individual shall be entitled to allocate his share of the compen- 
sation over such period. 

(iii) If an individual has been a member of a partnership con- 
tinuously for a period of at least 86 months immediately preceding 
the receipt or accrual of compensation from an employment of the 
type described in section 1801(a), but such individual has not been 
a member of the partnership for the total period during which 
such compensation was earned by the partnership, the allocation of 
such individual's share of the compensation is limited to the period 
during which he was continuously a member of the partnership. 

(iv) For purposes of section 1801 a partner who has retired under 
local law will nevertheless be treated as a partner until his interest 
in the compensation of the partnership from an employment has ter- 
minated, but only if such partner ~ould have satisfied the employ- 
ment requirement of section 1801(c) if the partnership had received 
or accrued compensation from such employment on the date of his 
retirement. In such a case the retired partner shall be entitled to 
allocate his share of the compensation only over the period of em- 
ployment preceding his retirement and during which he was a mem. — 

ber of the partnership. 
(r) The provisions of this paragraph may be illustrated by the 

following examples: 
Encamp/e (1). A became a member of the ABC partnership on 

tune 1, 1950. The partnership, which is on the calendar year basis, 
began an employment on June 1, 1952, and completed. it on July 1, 
1955. On June 1, 1954, the partnership had received $24, 000 as 
total compensation from such employment. A's $8, 000 share of such 
compensation was included in his gross income for 1954. Since the 
824, 000 payment was from an employment of the type described in 
section 1801(a) and since 4 had been a member of the partnership 
continuously for more than 36 months at the date of the receipt of 
the payment, A is entitled to allocate his $8, 000 share over the period 
in which the income was earned prior to the date of its receipt by 
the partnership. Thus, for purposes of making the tentative tax 
computation, A must allocate the $8, 000 ratably over the period from 
June 1, 1952, through %lay 81, 1954. 

Encamp/e (8). Assume the same facts as in example (1) of this 
subdivision except that A retires from the partnership on July 1, 
1954. Such retirement is immaterial for purposes of section 1801; 
the tax consequences would be the same as in example (1) of this 
subdivision for the reasons therein set forth. 

Exam, p/e (8). A became a member of. the ABC partnership on 
February 1, 195. The partnership began an employment on July 1, 
1958, and completed it on July 1, 1956. The partnership received 
$24, 000 as compensation from such employment on January 1, 1955. 
The $24, 000 payment was at least 80 percent of the partnership's 
total compensation from the employment. A included his $8)000 
share in his gross income for 1955. Since the employment was of 
the type described in section 1801(a) and since A was a member of 
the partnership continuously for the period of the employment im- 
mediately preceding the receipt of the payment, A is entitled to the 
benefits of section 1801 (a) with respect to his share, even though 
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he had not been a partner for 86 months at the time of the receipt 
of the compensation. The period over which his share must be al- 
located for purposes of computing the tentative tax is July 1, 1958, 
through December 81, 1954. 

Example ($). Assume the same facts as in example (8), except 
that the employment, is completed on February 1, 1956. In such 
case A. would not be entitled to the benefits of section 1801 (a), since 
the employment by the partnership did not cover a period of 86 
months or more from its beginning to its completion. 

Eral/e (8). The ABC partnership began an employment on 
June 1, 1952. D became a member of the partnership on June 1, 
1955. On June 1, 1957, the partnership received $80, 000 as com- 
pensation from the employment. D's share of this payment included 
in his gross income for 1957 was $5, 000. The employment terminated 
on June 1, 1959. The $80, 000 payment was at least 80 percent of 
the total compensation from the employment. D is not entitled to 
the benefits of section 1801 since he was neither a member of the pa, rt- 
nership continuously for a period of 86 months immediately preced- 
ing the receipt of the payment by the partnership, nor was he a mem- 
ber of the partnership continuously for the period of employment 
immediately preceding such receipt, 

Eral/e (6'). The AB partnership began an employment on Feb- 
ruary 1, 1955. On February 1, 1957, after the employment had been 
in progress for two years, C joined the partnership. The employ- 
ment was completed on July 81, 1960, and covered a period of 66 
calendar months. The total compensation from the employment was 
$198, 000 and was received on August 1& 1960, each partner's share 
amounting to $66, 000. A and B a~re entitled to allocate their shares 
of the compensation over the full period of the employment, that 
is, over the 66 calendar months from February 1, 1955, through 
July 81, 1960. However, C can allocate his share only over a 42- 
month period extending from February 1, 1957, through July 31, 
1960, the period during which he was continuously a member of the 
partnershIp. The shares of the total compensation received by A and 
B are allocable in the amount of $1, 000 per month over 66 months, 
while C must allocate his share at the rate of $1, 571. 48 per month 
over 42 months. 

Ezamp/e P). The ABC partnership began an employment on 
February 1, 1955. On July 81, 1957, after the employment had been 
in progress for 80 months, B retir~ed from the partnership. The 
employment was completed on July 81, 1960, and covered a period 
of 66 calendar months. The total compensation from the employ- 
ment was $180, 000 and was received on August 1, 1960. Pursuant to 
the terms of the partnership agreement, A. and C each received 
$75, 000, while B received $80, 000~as his share. A and C are entitled 
to allocate their shares of the compensation over the full period of 
the employment, tlrat is, over the 66 calendar months from February 
1 1955, through July 81, 1960. Since under the terms of the partner- 
sfzip ag~reement B retained an interest in the compensation from the 
employment when he retired from the partnership, B will be treated 
as a partner and be entitled to allocate his $30, 000 share over the 80 
months of the period of employment preceding his retirement. 
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(8) Individual engaged in an employment who becomes a member 
of a partnership ichich continues coith such employment. — If an 
individual begins an employment in an individual capacity and later 
becomes a member of a partnership which continues with such em- 
ployment, the employment shall be considered, with respect to such 
individual, as one employment covering both the period during which 
a portion of the employment was performed by such individual in 
his capacity as such and the period during which a portion of the 
employment was performed by the partnership. However, with 
respect to the other members of the partnership, the period of the 
employment is limited to the period of the employment performed 
bv the partnership. For example, A, an individual, begins an employ- 
ment for the X Company on June 1, 1952. On January 1, 1958, 
A forms a partnership with B and C. The partnership continues 
with the employment for the X Company and completes it on June 
1, 1955, at which time the partnership receives $25, 000 as total com- 
pensation for the services rendered on the employment. A is entitled 
to the benefits of section 1801 with respect to his share of the $25, 000 
and can allocate it over the period June 1, 1952, through May 81, 
1955, but B and C are not entitled to such benefits. If, however, the 
partnership had completed the employment on January 1, 1956, and 
had received the $25, 000 on that date, all three partners would be 
entitled to section 1801 benefits. A would allocate his share over 
the period June 1, 1952, through December 81, 1955, whereas B and 
C would allocate their shares over the period January 1, 1958, through 
December 81, 1955. Furthermore, if the employment had been com- 
pleted on January 1, 1956, but the $25, 000 had been received by the 
partnership on January 1, 1955, all partners would be entitled to 
section 1801 benefits; A allocating his share over the period June 1, 
1952, through December 81, 1954, and B and C allocating their shares 
over the period January 1, 1958, through December 81, 1954. 

(4) Period oj allocation chere income received by a partner echo 
upas formerly an employee. — %Where a member of a partnership who 
was formerly an employee of such partnership includes in his gross 
income a part of the compensation received or accrued by' the partner- 
ship from an employment of the type described in section 1801(a), 
he shall be deemed to have been a member of such partnership for 
the period during which he was an employee ending immediately 
prior to his becoming such a member. It is immaterial for purposes 
of this paragraph whether such an individual, as an employee, actually 
rendered services with respect to the employment to which such 
compensation is attributable. The provisions of this subparagraph 
may be illustrated by the following examples: 

Example (1). A, an individual, became an employee of the XYZ 
law partnership on June 1, 1952, and a member of the partnership 
on June 1, 1956. The partnership commenced an employment on 
June 1, 1954, and. completed it on June 1, 1958, at which time it 
received a payment of $50, 000, which satisfied all of the require- 
ments of section 1801(a) . A's share of the $50, 000 payment includible 
in his gross income for 1958 was $5, 000. For purposes of section 
1801(c), A is deemed to have been a partner for the period June 1, 
1954, through May 81, 1958, and the amount of $5, 000 must be 
allocated ratably over the period June 1, 1954, through May 81, 
1958, 
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Encamp/e (8). Assume the same facts as in example (1), except 
that on June 1, 1055, A left the employ of the partnership and re- 
turned on Jantlary 1, 1056. In such a case, A is a partner for the 
purposes of section 1301 for the period January 1, 1056, to June 1, 
1958. Under such circumstances, A would not qualify for the bene- 
fits of section 1301(a), since he was not a member of the partnership 
continuously for tile period of 36 months immediately preceding 
receipt by the partnership of the compensation from the employment, 
nor ~~ as he a member of the partnership continuously for the period. 
of employment immediately preceding the receipt of the compensa- 
tion by the partnership. 

(5) Effect of mithdran, al of a partner or termination of a partner- 
ship. — The withdraival of a partner from a partnership or the termi- 
nation of a partnership will not bring an employment to an end 
with respect to any partner who continues to participate in such 
employment either in his individual capacity or as a partner in a 
partnership whicli continues with such employment. For example, 
partnership AB began an employment on January 1, 1055. On Janu- 
ary 1, 1057, B sold his interest to C under such circumstances as to 
cause the p~artnership to terminate under section 708(b) (1). How- 
ever, partnership AC continued with the employment and completed 
it on January 1, 1959, at which time the partnership received $100, - 
000 as total compensation for the employment. Since A had an 
interest in the employment as a partner continuously for a period 
of 48 months he is entitled to the benefits of section 1301 v ith respect 
to his share of the compensation from the employment. C does not 
qualify, however, since he participated in the employment as a 
member of a partnership for a period of less than 36 months. 

(6) Effective date. — Section 1301(c) and this paragraph shall ap- 
ply only to amounts received or accrued after March 1, 1054. Pur- 
suant to section 7851(a) (1) (C), the regulations prescribed in this 
paragraph shall also apply to taxable years beginning before Jan- 
uary 1, 1054& and ending after December 31, 1053, and to taxable 
years beginmng af'ter December 31, 1053, and ending before August 
17, 1054, although such years are generally subject to the Internal 
Revenue Code of 1939. Notwithstanding any other provision of the 
Internal Revenue Code of 1054, section 107 of the Internal Revenue 
Code of 1030 shall apply to amounts received or accrued as a partner 
on or before March 1, 1054, and to the computation of tax on amounts 
received or accrued on or before March 1, 1054. 

$ 1. 1302 STATcTORv PROVISIONS) INco3IE FIKQI lN INvENTIoN oil 
ARTisTlc '6'oitiI. 

SEC. 1802. 11%CO;~11: IrRO&I AX INVI". NTIOX OR ARTISTIC WORK. 
(a) LIMITATION ox TXx. — IF— 

(I) An individual includes in gross income a. mounts in respect 
of a particular invention or artistic work created by the individual; 
and 

(2) The work on the invention or the artistic work covered a 
period of 24 months or more (from the beginning to the comple- 
tion thereof); and 

(8) The amounts in respect of the invention or the artistic 
work includible in gross income for the taxable year are not less 
than 80 percent of the gross income in respect of such invention 
or artistic work in the taxable year plus the gross income there- 
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from in previous taxable years and the 12 months immediately 
succeeding the close of the taxable year, 

then the tax attributable to the part of such gross income of the tax- 
able year which is not taxable as a gain from the sale or exchange 
of a capital asset held for more than 6 months shall not be greater 
than the aggregate of the taxes attributable to such part had it been 
received ratably over, in the case of an invention, that part of the 
period preceding the close of the taxable vear or 60 months, whichever 
is shorter, or, in the case of an artistic work, that part of the period 
preceding the close of the taxable year but not more than 86 months. 

(b) DEFINrrIoNs. — For purposes of this section— 
{1) INvEvTION. — The term invention" means a patent covering 

an invention of the individual. 
(2) AIrrzmIc wosK. — The term "artistic work" means a literary, 

musical, or artistic composition or a copyright covering a literary, 
musical, or artistic composition. 

f 1. 1302 — 1 INcoBIE FRCM AN INvENTIQN CR ARTIsTIc WQRK. — (a) 
Qualificationg for limitation on tax. — (1) The tax attributable to 
amounts included in gross income by an individual in respect of a 
particular invention or artistic work which he created shall be lim- 
Ited in accordance with the provisions of paragraph (c) of this sec- 
tion, provided: 

(i) The work upon the invention or artistic work covered a pe- 
riod of 24 months or more (from the beginning to the completion 
thereof), and 

(ii) The amounts includible in gross income of the individual for 
the taxable year from such invention or artistic work are not less 
than 80 percent of the gross income therefrom in the taxable year, 
the preceding taxable years, and the 12 months immediately' succeed- 
ing the close of the taxable year. 

(2) That part of the gross income from such artistic work or in- 
vention which is taxable as a gain from the sale or exchange of a 
capital asset held for more than 6 months is excluded from the bene- 
6ts of section 1802. 

(8) For the purpose of determining the tax which would be at- 
tributable to gain on the sale or exchange of an artistic work had 
such gain been received ratably, in any prior taxable year, such gain 
shall be treated as gain from the sale or exchange of property which 
is not a capital asset. 

(b) Definition8. — (1) Invention. — For purposes of section 1802 
and this section the term "invention" means a patent covering an 
invention of the individual. 

(2) A. rti8tic tool. — For purposes of section 1302 and this section 
the term "artistic work" means a literary, musical, or artistic com- 
position or a copyright covering a literary, musical, or artistic 
composition. 

(c) Limitation on tax. — (1) Eule. — When amounts includible in 
gross income qualify under paragraph (a) of this section, the tax 
attributable thereto in the taxable year shall not be greater than the 
aggregate of the taxes attributable thereto had such amounts been 
received ratably over the period for allocating the income in accord- 
ance with subparagraph (2) of this paragraph. 

(2) AE/ocation of income. — The period for allocating the income 
shall end with the close of the taxable year in which the amounts 
qualifying under paragraph (a) of this section are received or ac- 
crued, and the length of such period shall equal the lesser of— 
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(i) The part of the period of work which precedes the close 
of such taxable year, or 

(ii) A period of 60 calendar months in the case of an inven- 
tion or 36 calendar months in the case of an artistic work. 

The gross income from the invention or artistic work is to be treated 
as if it had been received in equal portions in each of the calendar 
months which fall within the allocation yeriod. The portion of the 
gross income from the invention or artistic work allocable to each 
taxable year involved in the allocation period is an amount equal 
to tlie entire amount of gross income from the invention or artistic 
work received or accrued in the current taxable year, divided by the 
entire number of calenda. r months included within the allocation pe- 
riod and nuxltiplied by the number of such calendar months falling 
within the particular taxable year. The provisions of this subpara- 
graph may be illustrated by the following examples: 

Example (1). A, an individua, l who mal. -es his returns on a cal- 
endar year basis and uses the cash receipts and disbursements method 
of accounting, received $36, 000 (taxable as ordinary income) on 
October 1, 1054, in full payment for a musical composition. A com- 
menced work on this composition on July 10, 1950, and completed 
it on January 20, 1055. Although the period of work covers 55 cal- 
endar months, allocations may be made to only the last 36 calendar 
months includecl within the part of the period of work which pre- 
cedes the close of 1054 (the current taxable year). Therefore, $1, 000 
($36, 000 divided by 36), must be allocated to each of the 36 calendar 
months preceding January 1, 1955. Accordingly, $12, 000 is allo- 
cated to 1052, $17&000 to 1053, and $1&i, 000 to 1054 (the current tax- 
able year). 

1&zanip/e (8). Assume the same facts as in example (1) except 
that A received $54, 000 (taxable as ordinary income) for a patent 
covering an invention of his. In this case, allocations must be made 
to each of the 54 calen&lar months included within the part of the 
period of work wliich precedes the close of 1054 (the current taxable 
year). Therefore, $1, 000 ($54, 000 divided by 54) must be allocated 
to each of the 54 calenclar months preceding January 1, 1055. Ac- 
cordingly, $6, 000 is allocated to 1050 and $12, 000 is allocated to each 
of the years I 051, 10M, 1053, and 1054. 

Example (8). Assume the same facts as in example (1) except 
that the period of work was commenced by A on July 1, 1053, 
and completecl on September 1, 1056. Although the period of work 
covers 38 calendar months, allocations may be made to only the 18 
calendar months which. are included within the part of the period of 
work which precedes the close of 1054 (the current taxable year). 
Therefore, $2, 000 ($36, 000 divided by 18) must be allocated to each 
of the 18 calendar months preceding January 1, 1955. Accordingly, 
$19, 000 is allocatecl to 1053 and $24, 000 to 1054. 

L&'zcnnp/e ($). 2, an individual who makes his return on a cal- 
endar year basis and uses the cash receipts and disbursements method 
of accounting, receive&1 $36, 000 (taxable as ordinary income) on Octo- 
ber 1, 1956, in full payment for a musical composition. B com- 
menced woi!k on this composition on March 1, 1950, and completed 
it on March 1, 1053. The amount received ma'y be allocated over a 
36-month period encling with the close of the taxable year in wliicli 
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received. Such amount cannot be allocated over the 86-month pe- 
riod during which B actually worked on the composition. There- 
fore, $1, 000 ($86, 000 divided by 86) must be allocated to each of the 
86 calendar months preceding January 1, 195'. Accordingly, $12, 000 
is allocated to 1954, $12, 000 to 1955, and $12, 000 to 1956. 

(d) Computation of tax. — (1) Steps of computation. — The fol- 
lowing computation shall be made in order to determine whether the 
limitation on tax prescribed in section 1802(a) and paragraph (c) 
of this section applies to income from an invention or artistic work: 

(i) Compute the tax for the current taxable year by including in 
the gross income of such year the amount of gross income from 
the invention or artistic work received or accrued in such year. 

(ii) Compute the tax for the current taxable year without such 
inclusion. 

(iii) Compute the tax attributable to the gross income from the 
invention or artistic work allocated to each of the taxable years in 
accordance with paragraph (c) (2) of this section. The amount of 
the tax attributable to the gross income from the invention or artistic 
work so allocated is the difFerence between the tax for each year com- 
puted with the inclusion in gross income of each year of the allo- 
cable portion of the gross income from the invention or artistic work 
and the tax for each such year computed without such inclusion. 

(iv) The tax for the current taxable year shall be the lesser of 
(a) the tax for the current taxable year as computed under sub- 
division (i) of this subparagraph, or (5) the tax for such year 
as computed under subdivision (ii), plus the aggregate of the taxes 
attributable to the allocated gross income from an invention or artis- 
tic work as computed under subdivision (iii) . 

(2) For efFect of allocation of income on items based on amount 
of income and with respect to a net operating loss or a capital loss 
carryover, see paragraph (d) (2) of I) 1. 1801 — 2. 

(8) See paragraph (d) (4) of $ 1. 1801 — 2 for the computations 
which are necessary when an amount of gross income from an in- 
vention or artistic work is allocated to a period to which there has 
also been allocated other income entitled to the benefits of sections 
1801, 1802, 1808, 1804, or 1805. 

I) 1. 1808 STATUTORY PRovIsIQNs ) INcoME FRoM BAOK PAx; 
SEC. 1303. INCOME FROM BACK PAY. 

(a) LIMITATIQN ON TAX. — If the amount of the back pay received 
or accrued by an individual during the taxable year exceeds 15 per- 
cent of the gross income of the individual for such year, the part of 
the tax attributable to the inclusion of such back pay in gross income 
for the taxable year shall not be greater than the aggregate of the in- 
creases in the taxes which would have resulted from the inclusion of the 
respective portions of such back pay in gross income for the taxable 
years to which such portions are respectively attributable, as determined 
under regulations prescribed by the Secretary or his delegate. 

(b) DEFINzrzoN oz BAcR PAv. — For purposes of this section, the 
term "back pav" means amounts includible in gross income under this 
subtitle which are one of the following— 

(1) Remuneration, including wages, salaries, retirement pay, 
and other similar compensation, which is received or accrued dur- 
ing the taxable year by an employee for services performed before 
the taxable year for his employer aud which would have been paid 
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before the taxable year except for the intervention of one of the 
follou ing events: 

(A) I)ankruptcy or receivership of the employer; 
(8) Dispute as to the liability of the employer to pay such 

remuneration, which is deterndned after the commencement of 
court proceedings; 

(C) If the eniployer is the L'nited States, a State, a Territory, 
or any political subdivision thereof, or the District of Colum- 
bia, or any agency or instrumentality of any of the foregoing, 
lack of funds appropriated to pay such remuneration; or 

(D) Any other event determined to be similar in nature under 
regulations prescribed by the Secretary or his delegate. 

(2) Wa es or salaries which are received or accrued during the 
taxable year by an employee for services performed before the tax- 
able year for his employer and which constitute retroactive vvage or 
salary increases ordered, recommended, or approved by any Federal 
or State agency, and made retroactive to any period before the tax- 
able year. 

(8) Payments which are received or accrued during the taxable 
year as the result of an alleged violation by an employer of any State 
or Federal law relating to labor standards or practices, and which 
are determined under regulations prescribed by the Secretary or 
his delegate to be attributable to a prior taxable year. 

$ 1. 1808 — 1 Ixcoxtz FRoxf HAcIc PAv. — (a) Qaah'ftcat~ons for h'mu-. 

tation on tax. — If the amount of "back pay", as defined in section 
1808(b) and paragraph (b) of this section, received or accrued by an 
individual during~the taxable year exceeds 15 percent of the individ- 
ual's gross income for such year, the part of the tax attributable to the 
inclusion of such back pay in gr~oss income for the taxable year shall 
not be greater than the aggregate of the increases in the taxes which 
would have resulted from the inclusion of the respective portions of 
such back pay in gross income for the taxable years to which such por- 
tions are respectively attributable. The computation of this limita- 
tion on tax shall be more in accordance with the provisions of para- 
graph (d) of this section. 

(b) Deftn~tiou af bacZ. " pay. — (1) Ecmunerat~'on &ZcZaZZed because of 
certain events. — "Back pay" means remuneration including wages, 
salaries, pensions, retirement pay, and. other similar compensation, 
received or accrued during the ta~xable year and includible in gross 
income by an employee for services performed prior to the taxable 
year for his employer and which ~ould have been paid prior to the 
taxable year but for the intervention of any one of the following 
events: 

(i) Bankruptcy or receivership of the employer; 
(ii) Dispute as to the liability of the employer to pay such 

remuneration, which is determined after the commencement of 
court proceedings; 

(jji) If the employer is the United States, a State, a Territory, 
or any political subdivision thereof, or the District of Columbia, 
or any a, gency or instrumentality of any of the foregoing, lack of 
funds appropriated to pay such remuneration; or 

(jv) Any other event determined to be similar in nature under 
this subparagraph. An event will be considered similar in nature 
to those events specified in subdivisions (i), (ii), and (iii) of 
this subparagraph only if the circumstances are unusual, if they 
are of the type specified therein, if they operate to defer pavment, 
of the remuneration for the services performed, and if payment, 
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except for such circumstances, would have been made prior to 
the taxable year in which received or accrued. 

For the purposes of section 1303 and this section, the term "ba, ck pay" 
does not include remuneration which is deemed to be constructively 
received in the taxable year or years in which the services were per- 
formed, remuneration paid in the current year in accordance with 
the usu~al practice or custom of the employer even though received in 
respect of. services performed in a prior year or years, additional 
compensation for past services where there was no prior agreement 
or legal obligation to pay such additional compensation, or any amount 
which is not includible in gross income under subtitle A of the Internal 
Revenue Code of 1954. 

(2) Retroact&, e mage and ealary increaees. — "Back pay" also in- 
cludes retroactive wage or salary increases received or accrued during 
a taxable year by an employee for services performed in a prior taxable 
year which have been ordered, recommended, or approved by any 
Fedeial or State agency such as, but not limited to, boards authorized 
by the Railway Labor Act, as amended (45 U. S. C. 151 — 188), com- 
parable State organizations, and United States and State courts. 

(8) Paymente resulting from alleged employer violation of certain 
la~e. — "Back pay" also includes payments which are received or 
accrued during the taxable year as a result of an alleged violation 
by an employer of sections 6 and 7 of the Fair Labor Standards Act 
of 1988y as amended (29 U. S. C. 206, 207), and which are made retro- 
active to any period prior to the taxable year and payments which 
are received or accrued during the taxable year arising out of an 
alleged violation by an employer of any State or Federal law relating 
to labor standa, rds or practices, such as payments received to e6ectuate 
the policies of the National Labor Relations Act, as amended (29 
U. S. C. 151 et seq. ) . 

(c) &i/location of back pay to prior yeare. — For the purpose of 
determining under section 1303(a) the particular taxable year or 
years to which the back pay in attributable and, if such back pay is 
attributable to more than one taxable year, the amount thereof which 
is attributable to each of such taxable years, the following rules will 
be applicable: 

(1) Back pay, as dered in section 1303(b) (1), shall be deemed to 
be attributable to a particular taxable year to the extent that it would 
have been paid. in such year except for the intervention of one of the 
events described in section 1803(b) (1) . 

(2) Back pay, as dered in section 1303(b) (2), shall be deemed 
to be attributable to a particular taxable year to the extent that it 
would have been paid in such year had the wage or salary increase 
described in section 1303(b) (2) been actually put into effect on the 
da, te to which it was erst made retroactive. 

(8) Back pay, as defined in section 1303(b) (8), shall be deemed 
to be attributable to a particular taxable year to the extent that it 
represents payments in respect of the alleged violation described in 
section 1303(b) (3) which occurred in such year or which continued 
during any part of such year. 

(4) In those cases where a computation has been made by, or under 
the direction of, a Federal or State agency (including any Federal 
or State court) by whom the back pay was awarded, which compu- 
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tntion indicates tlrat particular portions of such back pay are attrib- 
utn, ble to certain deFinite periods of time, such computation shall 
be accepted as the appropriate allocation for the purposes of this 
paragraph. 

(5) AVhere no computation has been made as provided in sub- 
mrngraph (4) of this paragraph, and ivhere the allocation cannot 
e accurately mncle in accordance with subparagraph (1), (2), or 

(8) of this paragraph, then the back pay shall be allocated to each 
of the taxable years within which falls one or more calendar months 
included within the entire period for irhich such back pay has been 
pnid, as if such back pay had been received or accrued in equal por- 
tions in each of such calendar months. 

(0) An individunl must compute his taxable income for any tax- 
able year to which back pny is attributable even though he was not 
required to make n return for such year. Thus, all amounts properly 
includible in gross income for any taxable year to which back pay 
is attributable must be included in the computation. 

(d) Computation of tax. — (1) The following computation shall 
be made in order to determine ~rhether the limitation on tax pre- 
scribed in section 1808(a) and paragraph (n) of this section applies 
to bacl» pay received or accrued in the taxable year: 

(i) Compute the tax for the current taxable year by including in 
the gross income of such year the bncl» pay received or accrued in 
such year. 

(ii) Compute the tax for the current taxable year without such 
iilclusloil. 

(iii) Compute the tax attributable to the back pay allocated to 
each of the prior taxable years in accordance with paragraph (c) 
of this section. The amount of tnx attributable to back pay in each 
of such prior taxable years is the difFerence bet~veen the tax for each 
year computed with the inclusion in gross income of each year of 
the portion of such bacl» pny so allocated to each year and the tax 
for each year computed v, itliout such inclusion. 

(iv) The tnx for the current taxable year shall be the lesser of 
(a) the tax for the current taxable year as computed under sub- 
division (i) of this subparagraph, or (b) the tax for such venr as com- 
puted under subdivision (ii), plus the nggregate of the taxes attribu- 
table to the allocntecl back pay as computecl under subdivision (iii). 

(2) For efFect of nllocntion of income on items based on amount 
of. income and with respect to a net operating loss or a capital loss 
carryover, see paragraph (d) (2) of $ 1. 1802 — 2. 

(8) See paragraph (d) (4) of $1. 1801 — 2 for the computations 
which are necessary when an amount of back pay is allocated to a 
period to which there lias also been allocnted other income entitled 
to the benefits of section 1801, 1802, 1808, 1804, or 1805. 

(4) The provisions of this paragraph mny be illustrated by the 
following example: 

Ezampp. A& an unmarriecl incliviclunl with no dependents, makes 
his returns on the cash receipts nnd clisbursements method of account- 
iug and on the basis of a calendar year. It is assumed that he is 
entitled to use and uses for tlie taxable years 1950, 1951, nnd 1954, 
the optional tax table provided in section 8 of tlute 1954 Internal 
Revenue Code, and Supplement T of the 1989 Internal Revenue Code. 
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In 1954, A received adjusted gross income in the amount of $4, 200, 
of which $1, 000 constituted bacl» pay. IIis tax for the calendar year 
1954 on $4, 200 vvould be $665. On $8, 200 ($4, 200 minus $1, 000), the 
tax would be $467. That part of the tax for 1954 attributable to 
back pay is, therefore $198 ($665 minus $467). Of the back pay, 
$600 was attributable to the year 195. For such year his adjustecl 
gross income (without such back pay) was $1, 700 and his tax thereon 
was $192. The amount of tax which he would have paid for 1951 
had he included in gross income the $600 of back pay attributable 
to 1951 is $802. The increase in the tax for such year would have 
been $110 ($802 minus $192). The remainder of the back pay, $400, 
was attributable to the year 1950, Ivhen his adjusted gross income 
(without such bacl- pay) was $1, 200, and his tax was $85. The amount 
of tax which he would have paid for 1950 had he included in gross 
gross income the $400 of back pay attributable to 1950 is $148. The 
increase in the tax for 1950 would be $68 ($148 minus $85). The 
aggregate of the increases of taxes for 1951 and 1950 would be $178. 
A's tax for the calendar year 1954 is $640 ($467 plus $178). 

1 1804 STATUToRY PRovlsIGNs 
& 

CGIIPENsATGRY DAMAGKs F0R 
PATENT INFRINGEMENT. 

SEC. 1304. COMPENSATORY DAMAGES FOR PATENT IN- 
I RINGEl» IE&& T. 

If an amount representing compensatory damages is received or ac- 
crued by a taxpaver during a taxable vear as the result of an award 
in a civil action for infringement of a patent issued by the IJnitcd States, 
then the tax attributable to the inclusion of such amount in gross income 
for the taxable year shall not be renter than the a gregate of the in- 
creases in taxes which would haie resulted if such an&ount had been 
included in gross income in equal installments for each u&onth during 
which such infringement occurred. 
[Section 1304 as added l&y sec. 1, Act of Aug. 11, 10, », (Pub, Law 366, 84th 
Cong. , 60 Stat. 688)] 

$ 1. 1804 — 1 COMPENSATORY DAMAGES FOR PATENT IXFRINGKMKNT. — 
(a) QnaHfoations for iimitation on taa. — If an amount representing 
compensatory damages is received or accrued by a taxpayer during 
a taxable year as a result of an award in a civil action for infringe- 
ment of a patent issued by the United States, then the tax attributable 
to the inclusion of such amount in gross income for the taxable year 
shall not be greater than the aggregate of the increases in taxes which 
would have resulted if such amount had been included in gross income 
in equal installments for each month over the period during which 
such infringement occurred. 

(b) Definition of terms. — (1) "Compensatory damages». — (i) For 
purposes of section 1804 and this section the term "compensatory 
dalnages" means an amount awarded pursuant to a judgment or 
decree by a court as the result of a civil action for infringement of a 
patent (or contributory infringement) which action is authorized by 
title 85 U. S. C. (1952 ed. ) sec, 281. The term is limited to that portion 
of the award which represents damages to compensate the taxpayer 
for the actual infringement sustained. It does not include that portion 
of the award which represents increased damages awarded by the 
court over and above the amount found adequate to compensate for 

475254' — 58 — 21 
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the infringement, attorney's fees, interest or costs. See title 35 U. S. C. 
(19M ed. ) secs. 284 and 985. 

(ii) An amount awarded pursuant to a consent decree or judgment, 
may be considered compensatory damages for purposes of this section. 

(iii) An amount received or accrued pursuant to a settlement of. 
the action, after a decree or judgment awarding damages to the tax- 
payer has been entered, may be considered as compensatory damages 
even though such amount is not made a part of a consent decree. In 
such case the taxpayer must show which portion of the amount re- 
ceived or accrued represents compensatory damages. 

(iv) An amount received or accrued pursuant to a settlement of the 
action where no judgment or decree, or consent judgment or decree, 
is entered will not constitute compensatory damages. 

(9) "Patent issued by the United States. " — The term "patent issued 
by the United States" means any patent issued or granted by the 
United States under the authority of the Commissioner of Patents 
pursuant to U. S. C. title 35 (1959 ed. ) sec. 1M. The term "patent 
issued by the United States" does not include a patent issued or 
granted by a foreign government. 

(c) Allocation of compensatory damages. — The amount represent- 
ing compensatory damages is to be treated as if it had been received 
in equal portions in each of the calendar months (including those of 
the current taxable year) which fall within the period during which 
the court has determined the infringement to have occurred. Thus, 
the portion of the compensatory damages allocable to each taxable 
year involved in such period is an amount equal to the entire amount 
of compensatory damages, divided by the entire number of calendar 
months included within such period of infringement, and multiplied 
by the number of such calendar months falling within the particular 
taxable year. 

(d) Computation of taa. — (1) The following computation shall be 
made in order to determine whether the limitation on tax prescribed 
in section 1804 and paragraph (a) of this section applies to com- 
pensatory damages for a patent infringement received or accrued in 
the taxable year: 

(i) Compute the tax for the current taxable year by including in 
the gross income of such year the amount of compensatory damages 
received or accrued in such year. 

(ii) Compute the tax for the current taxable year without such 
inclusion. 

(iii) Compute the tax attributable to the portion of the compensa- 
tory damages allocated to each of the taxable years in accordance 
with, paragraph (c) of this section. The amount of tax attributable 
to compensatory damages in each of such years is the di8erence be- 
tween the tax for each year computed with the inclusion in gross 
income of each year of the portion of such compensatory damages 
so allocated to each year and the tax for each year computed without 
such inclusion. 

(iv) The tax for the current taxable year shall be the lesser o 
(a) the tax for the current taxable year as computed under sub 
division (i) of this paragraph, or (b) the tax for such year 
computed under subdivision (ii), plus the aggregate of the taxies at 



[$ 1301. 

tributable to the allocated compensatory damages as computed under 
subdivision (iii). 

(2) For effect of allocation of income on items based on amount 
of income and with respect to a net operating loss or a capital loss 
carryover, see paragraph (d) (2) of $ 1. 1801-2. 

(8) See paragraph (d) (4) of $ 1. 1801 — 2 for the computations 
which are necessary when an amount of compensatory damages is al- 
located to a period to which there has also been allocated other income 
entitled to the benefits of section 1801, 1802, 1808, 1804, or 1805. 

(e) Capital gains treatment of corn pensato~y damages. — Section 
1804 and this section are applicable to amounts considered as received 
from the sale or exchange of a capital asset. See section 1285 and 
the regulations thereunder. Whether the portion of the award al- 
locable to each year pursuant to paragraph (c) of this section shall be 
considered as proceeds from the sale or exchange of a capital asset or 
as ordinary income shall be determined under the provisions of the 
internal revenue laws applicable for each such year and the regulations 
thereunder. 

(f) Effective date of thu section. — The provisions of section 1804 
and this section shall be applicable with respect to taxable years end- 
ing aAer August 11. 1955, but only with respect to amounts of com- 
pensatory damages received or accrued after such date as &he result 
of awards made after such date. 

(g) IPnstrations — The provisions of section 1804 may be illus- 
rated by the following examples: 

Example (1). A, the claimant in a patent infringement action, 
made his return on a calendar year basis and used the cash receipts 
and disbursements method of accounting. On October 1, 1960, the 
court awarded him ~&72, 000. Of this amount $10, 000 represe~nted 
legal fees, $6, 000 interest, and $4, 000 court costs. The balance of 
$5~2, 000 represented compensatory damages. Moreover, the court 
found that the infringement began on June 8, 1956, and continued to 
the date of the award, thus covering a period of 52 calendar months. 
For the purpose of determining the limitation on tax under section 
1804, A. must allocate the amount of $59, 000 of compensatory damages 
at the rate of &1. 000 per month over the 52 calendar months as 
follows: ~&7, 000 to 1956, 812, 000 to 1957, $12, 000 to 1958, $12, 000 to 
1959, and $9, 000 to 1960. 

Example (8). Assume the same facts as in example (1) except 
that on January 2, 1956, A sold his patent to the X Company within 
the meaning of section 1285. The sale agreement provided that, in 
the case of any patent infringement, A would brin~ any necessary 
actions and would share in any damages collected Cy such actions. 
For the purpose of determining the limitation on tax under section 
1804, A must treat the amounts allocated to the several years as long- 
term capital gains. 

$ 1. 1805 STATUTORY Pzovtszoxs; BREAcH oF CoNTRAcT DA&IAOEs. 

SEC. 130o. BREACH OF CONTR. XCT DX:LIAGLS. 

(a) GzxzaAn RuLE. — If an amount representing damages is received 
or accrued by a taxpayer during a taxable year as a result of an award 
in a civil action for breach of contract or breach of a fiduciary duty 
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or relationship, then the tax attributable to the inclusion in gross in- 
come for the taxable year of that part of such amount which would 
have been received or accrued by the taxpayer in a prior taxable year 
or years but for the breach of contract, or breach of a fiduciary duty 
or relationship, shall not be greater than the aggregate of the increases 
in taxes which would have resulted had such part been included in 
gross income for such prior ta~able year or years. 

(b) CREDITs AND DEDUcTIDNs ALLowED IN CCMPUTATICN oF TAx. — The 
taxpayer in computing said tax shall be entitled to deduct all credits 
and deductions for depletion, depreciation, and other items to which 
he would have been entitled, had such income been received or accrued 
by the taxpayer in the year during which he would have received or 
accrued it, except for such breach of contract or for such breach of a 
fiduciar duty or relationship. The credits, deductions, or other items 
referred to in the prior sentence, attributable to property, shall be al- 
lowed only with respect to that part of the award which represents 
the taxpayer's share of income from the actual operation of such 
property. 

(c) LIMITATICN. — Subsection (a) shall not apply unless the amount 
representing damages is $8, 000 or more. 
[Section 1805 as added by sec. 1, Act of Aug. 26, 1957 (Pub. Law 
85-105, 71 Stat. 418) ] 

$ 1. 1805 — 1 [Reserved for regulations under section 1805] 
$ 1. 1806 STATUTORY PROVISIONS) RULES APPLICABLE TO SECTIONS 

1801, 1802, 1808) 1804) AND 1805. 
SEC. 1800. RULES APPLICABLE TO THIS PART. 

(a) FRAOTIDNAL PARTs oF A MoNTII. — For purposes of this part, a 
fractional part of a month shall be disregarded unless it amounts to 
more than half a month, in which case it should be considered as a 
month. 

(b) TAx oN SELF-EMPLCFMENT INcoME. — This part shall be applied 
without regard to, and shall not aifeet, the tax imposed by chapter 2 
relating to self-employment income. 

(C) COMPUTATION OF TAX A. TTRIBUTABLE To INCOME ALLOCATED To 
PRICE PERIoD. — For the purpose of computing the tax attributable to 
the amount of an item of gross income allocable under this part to a 
particular taxable year, such amount shall be considered income only 
of the person wbo would be required to include the item of gross in- 
come in a separate return filed for the taxable year in which such item 
was received or accrued. 

(d) EFFEcTIvE DATE oF CERTAIN SUBBEcTICNs. — Subsection (e) of 
section 1801 and subsection (c) of this section shall apply only to 
amounts received or accrued after March 1, 1954. Notwithstanding 
any other provision of this title, section 107 of the Internal Revenue 
Code of 1939 shall apply to amounts received or accrued as a partner 
on or before March 1, 1954, under this section and to the computation 
of tax on amounts received or accrued on or before March 1, 1954. 
[Section 1806 as renumbered by sec. 1, Act of Aug. 11, 1955 (Pub. Law 
860, 84th Cong. , 09 Stat. 688); sec. 1, Aet of Aug. 20, 1957 (Pub. Law 
85-165, 71 Stat. 418) ] 

$ 1. 1806 — 1 RULEs APPLIGABLE To SEOTICNs 1801, 1802) 1808, 1804, 
AND 1805. — (a) Fractional parts of a month. — For purposes of sec- 
tions 1801, 1802, 1808, 1804, and 1805, and the regulations thereunder, 
a fractional part of a month shall be disregarded unless it amounts 
to more than one half of a month, in which case it shall be consid- 
ered as a month. 

(b) Tax om 8elf-emp/oyment income. — The provisions of sections 
1801, 1802, 1808, 1804, and 1805, and the regulations thereunder, she'll 
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be applied without regard to, and shall not acct, the tax imposed 
by chapter 2 of subtitle A of the Internal Revenue Code of 1954 and 
section 480 of the Internal Revenue Code of 1989, relating to the tax 
on self-employment income. 

(c) Computation of taa attributable to income allocated to prior 
period. — In the case of either a husband or wife receiving income to 
which the provisions of section 1801, 1802, 1808, 1804, or 1805 apply, 
the tax attributable to the portion of the income allocated to a prior 
period shall be computed by considering such income as includible 
by the spouse who would have been required to include it in a sep- 
arate return for the taxable year in which such income divas received 
or accrued. , assuming a separate return had been fii/ed for such year. 
For example, A, an attorney on a calendar year basis, resides in a 
State in which the common law with respect to the ownership of 
property is applicable. In 1955, A receives compensation upon the 
completion of an emp]oddment irhich began in 1945. All the require- 
ments for the application of. section 1801(a) are satisfied. A and 
his wife file a joint income tax return for the taxable year 1955. 
They filed separate returns for the years 1945, 1946, and 1947 and 
joint returns in 1948 and subsequent years. The entire portion of 
such compensation allocable to the years for which separate returns 
were filed shall be includible in A's return and no part thereof shall 
be includible in the separate return filed by A's wife for such years. 

(d) Effective date. — Section 1804(c) and this paragraph shall ap- 
ply only to amounts received or accrued after March 1, 1954. Pur- 
suant to section 7851(a) (1) (C), the regulations prescribed in this 
paragraph shall also apply to taxable years beginning before Jan- 
uary 1, 1954, and ending after December 81, 1958, and to taxable 
years beginning after December 81, 1958, and ending before August 
17, 1954, although such years are generally subject to the Internal 
Revenue Code of 1989. Notwithstanding any other provision of the 
Internal Revenue Code of 1954, section 107 of the Internal Revenue 
Code of 1989 shall apply to amounts received or accrued on or before 
March 1, 1954, and to the computation of tax on amounts received 
or accrued on or before March 1, 1954. 

O. GORnoN DRLK, 
Acting Commissioner o f Internal Eevenue. 

Approved May 26, 1958. 
FRZn C. SCRIBNER, JR. , 

Acting Secretary of the Treagury 
(Filed by the Division of the Federal Register on May 20, 1958, at 8: 48 a. m. , 

and published in the issue of the Federal Register for 5Iay 30, 1058, 23 F. R. 
378o~. ) 

SECTION 1802. — INCOME FROM AN INVENTION OR AR- 
TISTIC WORK 

26 CFR 1. 1802: Statutory provisions; income from 
an invention or artistic work. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6294, page 288. 



$ 1303. ] 314 

SECTION 1303. — INCOME FROM BACK PAY' 

Rev. Rul. 58 — N 
A taxpayer whose rights to retroactive pay accrue by virtue of 

court proceedings in a factually similar case is not required to 
commence court proceedings on his own behalf in order to meet the 
requirements of section 1303(b) (1) (8) of the Internal Revenue 
Code of 1954. Thus, for example, where a reserve of5eer of the 
army or other component of the Armed Forces of the United 
States receives retroactive retirement pay (not by reason of dis- 
ability) on the basis of the decision in the case of Paul Tanner, et 
aL, and such retroactive pay exceeds 15 percent of his total gross 
income for the year in which it is received, it qualiQes as back pay 
and his Federal income tax thereon may be computed in accordance 
with the provisions of section 1303 (a) of the Code. 

Advice has been requested whether the provisions of section 1803 
of the Internal Revenue Code of 1954 apply to retroactive retire- 
ment payments received by a reserve officer of the United States 
Army in the circumstances described below. 

An army reserve officer was found eligible for retired pay (not by 
reason of disability) under the provisions of sections 801 and 802, 
Title III, Army and Air Vitalization and Retirement Equalization 
Act of 1948, 62 Stat. 1081, at 1087, 10 U. S. C. 10M, and was placed 
on the Army of the United States Retired List as of June 30, 1949. 
However, retirement payments were not ma, de because the officer was 
receiving pay in excess of $3, 000 as a civilian employee of the Fed- 
eral Government, and the army, in view of section 212 of Part II, 
Title I, of the Act of June 30, 19M, Public Law 212, 72nd Congress, 
47 Stat. 382, at 406, 5 U. S. C. 59(a), as amended, took the position 
that dual compensation was illegal. 

In Pau/ Tanner et al. v. United States, 125 Fed. Supp. 240, cer- 
tiorari denied 850 U. S. 842, the court held that an army or air force 
reserve officer, who is entitled to receive retired pay, may receive such 
pay even though he is paid $8, 000 or more per year as a civilian em- 
ployee, because the Act of July 1, 1947, Public Law 153, 80th Con- 
gress, 1st Session, 61 Stat. 288, 10 U. S. C. 871(b), amending existing 
laws and as amended, precludes the application of the Act of June 
30, 19M, supra, to the retired pay of such officer. 

Subsequent to and on the basis of the decision in the Tanner case, 
the army allowed the claims of the officer in the instant case and he 
was paid retroactive retirement pay for the period July 1, 1949, 
through June 30, 1M6, in a lump sum. Commencing July 1, 1M6, 
his retirement is payable currently at a fixed monthly rate. 

Section 1303 of the Code provides that if an employee receives 
remuneration, including wages, salaries, retirement pay, or other simi- 
lar compensation during the taxable year for services performed be- 
fore the taxable year for his employer and which would have been 
paid before the taxable year except for one of several events, among 
which is a dispute as to the liability of the employer to pay such 
remuneration, which is determined after the commencement of court 
proceedings, and such remuneration exceeds 15 percent of the gross in- 
come of the individual for such year, the part of the tax attr~ibutable 
to the inclusion of such back-pay in gross income for the taxable year 
shall not be greater than the aggregate of the increases in taxes which 
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would. have resulted from the inclusion of the respective portions of 
such back-pay in gross income for the taxable years to wliich such 
portions are respectively attributable. 

Section 1303(b) (1) (B) of tlie Code does not require that the tax- 
payer be a party to the court proceedings which establish his ri&&ht 
to receive retroactive payments and, in the instant c;ise, issues relating 
to the allowance of retired pay to the army reserve o%cer are sub- 
stantially the same as those presented in the 1'annex case. 

Accordingly, it is held that a taxpayer, ~ hose riglits to retroactive 
pay accrue by virtue of court proceedings in a, factually similar case, 
is not required to commence court proceedings on his own behalf in 
order to meet the requirements of section 1303(b) (1) (B) of the 
Code. Thus, if such retroactive pay exceeds 15 percent of the re- 
cipient's total gross income for tlie year in wliich it is received, it 
qualifies as back pay and his Federal income tax inay be computed 
thereon in accordance with the provisions of section 1303(a) of the 
Code. Any interest received on the back pay is taxable at the rates 
in e8ect in the year such interest is received. 

The provisions of this Revenue Ruling will apply to retired reserve 
overs of any of the other components of the Armed Forces of the 
United States who, on the basis of the rationale established in the 
Tanner case, are now held to be entitled to the retirement pay which 
had previously been denied them because they were receiving in excess 
of $3, 000 as civilian employees of the Federal Government. 

Income received as a reward for information leading to the detection 
of a violation of' the internal revenue laws. See Rev. Rul. 58 — 326, 
page 287. 

26 CFR 1. 1303: Statutory provisions; income 
from back pay. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6294, page 288. 

SECTION 1304. — COMPI'. XSATORY DAMAGES FOR PATENT 
INFRINGEMENT 

26 CFR 1. 1304: Statutory provisions; compensa- 
tory damages for patent infringement. 

Regulations under the Internal Revenue Code of 1954. See T. D, 
6294, page 288. 

SECTION 1306. — RULES APPLICABLE TO THIS PART 
26 CFR 1. 1306: Statutory provisions; rules applicable 

to sections 1301, 1302, 1303, 1304, and 1305. 

Regulations under the Internal Revenue Code of 1954. See T. D. 
6294, page 288. 
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PART II. — MITIGATION OF EFFECT OF LIMITATIONS AND OTHER PROVISIONS 

SECTION 1811. — C()RRECTION OF ERROR 

26 CFR 1. 1811(a) — 2: Purpose and scope of 
section 1811. 

Inventory adjustments. See Rev. Rul. 58 — 827, below. 

SECTION 1812. — CIRCUMSTANCES OF AD JUSTMENT 
Rev. Rul. 58 — 827 26 CFR 1. 1812 — 1: Double inclusion of 

an item of gross income. 
Also Section 1811; 1. 1811(a) — 2. ) 
Also Part II, Section 8801(a), 
8801(b); Re~lations 118, Sections 
89. 8801(a) (1) — 1, 89. 8801(b) — 1. ) 

Inventories constitute items of gross income within the meaning 
of sections 1311 to 1815 inclusive, of the Internal Revenue Code of 
1954, or section 8801 of the Internal Revenue Code of 1989, relating 
to the mitigation of effect of limitations and other provisions with 
regard to items affecting taxable income. 

Advice has been requested whether the provisions of sections 1811 to 
1815 inclusive, of the Internal Revenue Code of 1954 or section 8801 
of the Internal Revenue Code of 1989 are applicable to inventory 
adjustments. 

As a result of an examination of a taxpayer's Federal income tax 
return for the calendar year 1951, adjustments were made in the pricing 
of inventories and. as a result thereof the inventory as of December 81, 
1951, was increased in the amount of 800m dollars. The resulting 
deficiency for 1951 was properly assessed in 1956, pursuant to an 
agreement. The taxpayer, in his return for the calendar year 1952, 
included as opening inventory the same amount shown as closing in- 
ventory in its return filed for 1951. No corresponding adjustment 
to opening inventory for 1952 was made by the examining OKcer upon 
examination of the taxpayer's income tax return for that year. 

Since the period of limitation during which a deficiency may be 
assessed, or a refund or credit made in the regular manner has expired 
for the taxable year 1952, the question to be resolved is whether the 
taxpayer may now adjust its opening inventory for the taxable year 
1952 by an amount equal to that by which the closing inventory for 
the taxable year 1951 was adjusted, under the provisions of section 
1811 of the Internal Revenue Code of 1954. 

Section 1811 of the Internal Revenue Code of 1954 provides, in part, 
as follows: 

(a) GENERAz, RurE. — If a determination (as defined in section 1813) is de- 
scribed in one or more of the paragraphs of section 1812 and, on the date of the 
determination, correction of the effect of the error referred to in the applicable 
paragraph of section 1812 is prevented by the operation of any law or rule of law, 
other than this part and other than section 7122 (relating to compromises), 
then the effect of the error shall be corrected by an adjustment made in the 
amount and in the manner specified in section 1814. 

Section 1812 of the Code provides, as far as pertinent, as follows: 
The circumstances under which the adjustment provided in section 1311 is 

authorized are as follows: 
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(1) DQUBLE INOLi. $IoN oI' AN ITEM oF GBoss INcoxIE. — The determination 
requires the iuclusion in gross income of an item ivhich was erroneously 
inchided in the gross income of the taxpayer for another taxable year or in 
the gross inconie of ii related taxpayer. 

In Gooch 3A'th'ng cuu1 Etcvator Company v. United States, 78 Fed. 
Supp. 04, ivhich involved the fiscal years e»iling June 80, 1085, and 
June 80, 1086, the court held that inventories constitute items of gross 
income within the meaning of section 820 of the Revenue Act of 1088 
(section 8801 of the 1080 Code and sections 1811 to 1815 of the 1054 
Code) . The court stated: 

* ": * The ternI "item" was not clefined or limited by Congress, and in our 
opiuion it should be interpreted to include any item or amount which aifects 

ross income in more than one year, and produces, as a result, double taxation, 
douhle deduction or inequitable avoidance of t;ix. While it is true that in- 
ventories are not of themselves items of income or deduction, they are vital 
in the determination of gross income, and when their cost or value, as disclosid 
in a return, is changed, gross income is, as we have pointed out above, directly 
affected and the result and a. mount by which income is affected and the amount 
in which it is increased or decreased, through an increase or decrease in the 
operating profit or loss, is as specific and identifiable as an item or dividends, 
salaries, loss or the like. We think Congress was concerned with results rather 
than with a particular class of items. Otherwise, as the facts in this case shoiv, 
the relief which it apparently intended to proviile would be incomplete. It is 
clear that the statute was intended, first, to prevent double taxation; secondly, 
to prevent douhle deductions or credits, and, third, to prevent income from escap- 
ing taxation, by reason of the correction or errors Ivith respect to the treatment 
of an item or items which enter into and affect the proper determination and 
comlmtation of gross income. Inventories are clearly within that class of 
items i i' 'i. 

In Dubuque Pacfeirig Company v. United States, 126 Fed. Supp. 
796, alarmed 288 Fed. (2d) 458, the court also recognized that in- 
ventories constitute items of gross income. 

In view of the above, it is held that the inventories constitute items 
of gross income within the meaning of sections 1811 to 1815 inclusive, 
of the 1954 Code, formerly section 8801 of the 1080 Code, relating to 
the mitigation of e8ect of limitations and other provisions with regard 
to items affecting taxable income. 

26 CFR 1. 1812 — 4: Double disallowance of 
deduction or credit. 

Rev. Rul. 58 — 12 

Taxpayer, employing the accrual method of accounting, failed to 
deduct the amount of i erfain accrued expenses on his 1051 calendar- 
year return, but deducted sucli amounts for 1952, when paid. On 
February 15, 1056, the taxpayer filed an amended return for the 
calendar year 1052 excluding therefrom the deduction for such ex- 
penses attributable to 1051 and paid the additional tax due. At the 
same time the taxpayer filed an untiinely claim for refund for 1051 
resulting from the deduction for accrued expenses for such year 
which were erroneously deducted in 10M. IIeM, the acceptance by 
the Commissioner of Internal Revenue of the amended return for 
1052, in which the item of accrued expenses divas correctly treated by 
the taxpayer, resulted in a deficiency for 1052 v. hich was paid on 
February 15, 1056. Under such circumstances, the year 1952 remains 
an open year to efFectuate a determination under section 1811 of the 
Internal Revenue Code of 1054, as limited by section 6511 thereof, at 
least until February 15, 1058. A determination made during such 
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period would permit an adjustment for accrued expenses which 
should properly have been taken into account on the original Federal 
income tax return for 1951, but which was erroneously taken into 
account in the return for 1952. 

'(Also Section 1814; 1. 1814(c) — 1. ) Rev. Rul. 58 — 24 

Taxpayer, a corporation employing the accrual method of account- 
ing, erroneously deducted accruable vacation pay in the year paid 
rather than the year accrued. During the taxable year 1058, the tax- 
payer paid and deducted vacation pay which was a proper deduction 
for the taxable year 1952, a year now barred by the statute of limita- 
tions. For 1958, the taxpayer also deducted vacation pay which was 
properly accruable for such year. Held, the deduction for vacation 
pay which accrued in 1952 is not a proper deduction for 1058, when 
paid, and, therefore, is not allowable. IIowever, since a credit or 
refund attributable to the deduction for vacation pay accrued in 1952 
was not barred by the statute of limitations at the time such deduction 
was originally claimed in 1958, an adjustment for 1952 is permissible 
under section 1812(4) of the Internal Revenue Code of 1954, provided 
the provisions of sections 1811 to 1815, inclusive, of the Code are 
otherwise met. See Revenue Ruling 57 — 18, C, B. 1957 — 1, 552. The 
allowance of the deduction in the year 1952 for vacation pay dis- 
allowed for 1058 results in a pyramiding of vacation pay deductions 
in 1052, one on the cash method, attributable to 1951, and one on the 
accrual method. Despite this result, section 1814(c) of the Code 
provides that the amount to be refunded or credited in the same 
manner as an overpayment shall not be diminished by any credit or 
set-o8 based upon any item other than the one which was the subject 
of the adjustment. 

SECTION 1814. — AMOUNT AND METHOD OF AD JUSTMENT 
26 CFR 1. 1814 (c) — 1: Adjustment unafFected. 

by other items. 

Effect of other items under the adjustment for accrued vacation pay 
erroneously deducted in the year paid rather than the year accruable, 
where the adjustment is made under section 1812 of' the 1954 Code. 
See Rev. Rul. 58 — 24, above. 

PART V. — CLAIM OF RIGHTi 

SECTION 1841. — COMPUTATION OF TAX WHERE TAX- 
PA YER RESTORES SUBSTANTIAL AMOUNT HELD 
UNDER CLAIM OF RIGHT 

26 CFR Section 1. 1841 — 1: Restoration of 
amounts received or accrued under claim 
of right. 

Rev. Rul. 58 — 226 

Where at the ciose of an escrow arrangement, a taxpayer has an 
unrestricted right to receive prepaid interest on a note, the pro- 
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visions of section 1841 of the Internal Revenue G&»le of 10~4 are not 
applicable in the computation of I&'ederal income tax for a subse- 
&Iuent year in which, due to the prep &yment in whole or in part of the 
principal amount of the note, the taxpayer credits the payer with 
any portion of such prepaid interest. 

Advice has been requested whether the provisions of section 1M1 of 
the Internal Revenue Code of 1!);&4 are applicable where at the close 
of an escrow arrangement prepaid interest is received on a note: & nd in 
a subsequent taxable yea, r, due to the prepayment in whole or in part 
of the principal amount of the note, the taxpayer credits the payer 
with any portion of such prepaid interest. 

The taxpayer sold real property for o5x dollars. The consideration 
received therefor consisted of cash, the assumption of a first trust note, 
and a second trust note due in ten years with interest at a stipulated 
rate per annum. The «ash and thc first and second trust notes were 
deposited with an escrow agent, pending purchaser's approval of the 
title and fulfillment of certain other conditions. At the close of 
escrow, the purchaser, through the escrow agent, prepaid the interest 
for ten years on the second trust note. It was agreed that if the 
purchaser should prepay any part of the principa~l of such second 
trust note, credit would be given by the taxpayer for the portion of 
the prepaid. interest applicable to the period from the date of the pre- 
payment of the principal to the date ot which the interest was prepaid. 

&ection 1841 of the Code provides rules for computing the tax 
for a, taxable year during which the taxpayer is entitled to a deduc- 
tion because of the restoration to another of an item which. was in- 
cluded in the taxpayer's gross income for a prior taxable year. It 
reads, in part, as follows: 

(a) GzNzzxz Ruzz. — If— 
(1) an item was included in gross income for a prior taxable year (or 

years) because it appeared that the taxp»yer had an unrestricted right 
to such item; 

(2) a deduction is allowable for the taxable vear because it was estab- 
lished after the close of such prior taxable vear (or years) that the tax- 
payer did not have an unrestricted right to such item or to a portion of 
such item; and 

(8) the amount of such deduction exceeds $8, 000, then the tax imposed 
by this chapter for the taxable year shall be the lesser of the follow- 
in 

In the instant case, the taxpayer hail what not only "appeared" 
to be, but which was in fact and in law, an unrestricted riglit to re- 
ceive the total amount of the prepaid interest on the second trust 
note in the year in which the escrow was closed. Thus, if due to pre- 
payment of the principal amount of the second trust note, or any part 
tliereof, the taxpayer in 0 subsequent year credits the pay&er with any 
of the prepaid interest, it will not be because it is established after 
the close of the prior taxable year in which the prepayment of interest 
occurred that the taxpayer did not have an unrestricted right thereto 
in such prior year, but because a liability on his part lias later ac- 
crued which does not in any way establish tliat he had no right to 
the interest v hen received. 

It is held, tlierefore, that a credit by taxpayer of any of the pre- 
paid interest in the nia~nner shov n above will not constitute a trans- 
action meeting the requirements of section 1341 of the Code and, 
accordingly, the provisions of that section will not be applicable in 
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the computation of taxpayer's income tax liability for the taxable 
year in which the credit is given. 

CHAPTER 2. — TAX ON SELF-EMPLOYMENT INCOME 

SECTION 1401. — RATE OF TAX 

26 CFR 1. 1401 — 1: Tax on self-employment income. Rev. Rul. 58 — 137 
(Also Section 6102; 301. 6102 — 1. ) 

Optional tax table for determining self-employment tax on the 
Individual Income Tax Return, Form 1040, for any ta~able year 
beginning after December 31, 1950, and before January 1, 1900. 

The Internal Revenue Service has prepared an optional table, as 
set out below, for the use of taxpayers, to eliminate the necessity of 
making computations involving fractions or decimals, in determining 
the amount of self'-employment tax on Form 1040, "U. S. Individual 
Income Tax Return. " 

Section 1401 of the Self-Employment Contributions Act (chapter 
2, subtitle A, of the Internal Revenue Code of 1954) provides that, 
in addition to other taxes there shall be imposed for each taxable 
year, on the self-employment income of every individual, a tax of 
three and three-eighths percent of the amount of self-employment 
income for any taxable year beginning after December 31, 1956, and 
before January 1, 1960. This tax is to be reported on the Individual 
Income Tax Return, Form 1040. 

Under the provisions of section 6102 of the Internal Revenue Code 
of 1954, and the regulations prescribed thereunder, the Secretary of 
the Treasury or his delegate is authorized to provide, with respect to 
any amount required to be shown on a form prescribed for any in- 
ternal revenue return, that if such amount of such item is other than 
a whole-dollar amount, either the fractional part of a dollar shall be 
disregarded, or the fractional part of' a dollar shall be disregarded 
unless it amounts to one-half dollar or more, in which case the amount 
(determined without regard to the fractional part of a dollar) shall 
be increased by one dollar. See section 301. 6102 — 1 of the Regulations 
on Procedure and Administration. 

The table has been developed as a simple method of computing the 
self-employment tax for the year 1957 which is at the rate of three 
and three-eighths percent. The table will eliminate the necessity 
for making any computations involving fractions or decimals. For 
example, a taxpayer having self-employment income of $862. 81 would 
merely consult the table and enter a tax of $29 in separate Schedule 
C or F and in line 15, page 1, Form 1040. If an exact computation 
had been made by multiplying out the three and three-eighths percent 
rate the tax on $862. 81 would have been $29. 12. Similarly, a tax- 
payer with self-employment income of $855. 70 would enter a tax of 
$29 from the table, whereas the tax would be $28. 88 if computed by the 
long method. 

Copies of the table are available in aces of the District Directors 
of Internal Revenue and may be privately reproduced. 
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OPTIOXAL SELI'-EMPLOYING'IENT TAX TABLE 
[Self-cmploymcnt tax rate of 3)k%j 

t$ 1401. 

If the amount of in- 
come subject to sclf- 
employment tax is— 

The self- 
employ- 

ment 
tax is— 

If the amount of in- 
come subject to self- 
employrnent tax is— 

The sclf- 
ernploy- 

ment 
tax is— 

If the amount of in- 
come subject to self- 
employmcnt tax is— 

The self- 
employ- 

ment 
tax is— 

At lr est But loss 
than 

Ai least But less 
tlran 

At least But h ss 
than 

$0 
15 
45 
75 

104 
134 
1 ti3 
198 
223 
252 
282 
812 
841 
871 
400 
430 
460 
489 
519 
549 
578 
608 
633 
667 
697 
726 
756 
786 
815 
845 
375 
904 
934 
968 
998 

1, 028 
1, Oo2 
1, 082 
1, 112 
1, 141 
1, 171 
1, 200 
1, 230 
1, 260 
1, 289 
1, 319 
1, 349 
1, 878 

$15 
45 
75 

104 
134 
168 
193 
228 
252 
282 
812 
841 
871 
400 
480 
460 
489- 
519 
549 
573 
608 
688 
667 
697 
726 
756 
786 
815 
845 
875 
904 
934 
963 
998 

1, 028 
1, 052 
1, 082 
1, 112 
1, 141 
1, 171 
1, 200 
1, 230 
1, 260 
1, 289 
1, 319 
1, 849 
1, 378 
1, 408 

$0 

10 
11 
12 
18 
14 
15 
16 
17 
18 
19 
20 
21 
22 
28 
24 
2o 
26 
27 
23 
29 
80 
81 
82 
88 
84 
8o 
36 
87 
88 
89 
40 
41 
42 

44 
45 
46 
47 

$1, 408 
1, 483 
1, 467 
1, 497 
1, o26 
1, 556 
1, 536 
1, 615 
1, 645 
1, 675 
1, 704 
1, 784 
1, 768 
1, 793 
1, 828 
1, 852 
1, 882 
1, 912 
1, 941 
1, 971 
2, 000 
2, 030 
2, 060 
2, 039 
2, 119 
2, 149 
2, 178 
2, 203 
2, 233 
2, 267 
2, 297 
2, 326 
2, 356 
2, 386 
2, 415 
2, 445 
2, 475 
2, 504 
2, o34 
2, 568 
2, 5r98 
2, 628 
2, 652 
2, 682 
2, 7]2 
2, 741 
2, 771 
2, 800 

$1, 438 
1, 467 
1, 497 
1, 526 
1 556 
1, 586 
1, 615 
1, 645 
1, 675 
1, 704 
1, 734 
1, 763 
1, 798 
1, 828 
1, 852 
1, 882 
1, 912 
1, 941 
1, 971 
2, 000 
2, 080 
2, 060 
2, 089 
2, 119 
2, 149 
2, 178 
2, 208 
2, 288 
2, 267 
2, 297 
2 826 
2, 356 
2, 886 
2, 415 
2, 445 
2, 475 
2, 504 
2, 584 
2, 568 
2, 598 
2, 628 
2, 652 
2, 682 
2, 712 
2, 741 
2, 771 
2, 800 
2, 880 

$48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
53 
59 
60 
61 
62 
68 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
32 
88 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 

$r2, 880 
2, 860 
2, 889 
2, (919 
2, 949 
2, 973 
3, 008 
3, 038 
3, 067 
8, 097 
3, 126 
8, 156 
8, 186 
8, 215 
8, 245 
3. 275 
8, 304 
3, 834 
3, 863 
8, 898 
3, 428 
8, 452 
3, 482 
8, 512 
3, 511 
3, 571 
8, 600 
3, 680 
3, 660 
3, 689 
8, 719 
8, 749 
8, 773 
8, 803 
3, 883 
3, 867 
3, 397 
3, 926 
8, go6 
8, 986 
4, 015 
4, 045 
4, 075 
4, 104 
4, 184 
4, 168 
4, 193 

$2, 860 
2, 889 
2, glr) 
2, 949 
2, 978 
3, 008 
8, 038 
8, 067 
3, 097 
3, 126 
3, 156 
8, 186 
3, 215 
8, 245 
8, 275 
8, 304 
8, 334 
8, 363 
8, 893 
8, 428 
8, 452 
8, 482 
8, 512 
8, 541 
3, 571 
8, 600 
8, 680 
8, 660 
8, 639 
8, 719 
3, 749 
3, 778 
8, 808 
8, 883 
8, 867 
8, 897 
8, 926 
8, 956 
3, 936 
4, 015 
4, 045 
4, 075 
4, 104 
4, 184 
4, 163 
4, 198 
4, 200 

inclusive 

$96 
97 
98 
99 

100 
101 
102 
103 
104 
105 
106 
107 
108 
109 
110 
111 
112 
113 
114 
115 
116 
117 
118 
119 
1'20 
121 
122 
123 
124 
125 
126 
127 
128 
129 
130 
131 
182 
138 
134 
135 
186 
187 
188 
189 
140 
141 
142 



$ 1402. ] 322 

SECTION 1402. — DEFINITIONS 

26 CFR 1. 1402(a) — 1: Net earnings from 
self-employment. 

Rev. Rul. 58 — 5 

Guides to be used in determining whether income received by 5du- 
ciaries of decedents' estates should be considered in computing net 
earnings from self-employment under the Self-Employment Con- 
tributions Act of 1954. 

The Internal Revenue Service has been requested to outline guides 
for determining when income received by fiduciaries of. decedents' 
estates should be considered in computing net earnings from self-em- 
ployment for purposes of the Self-Employment Contributions Act of 
1954 (chapter 2, subtitle A, Internal Revenue Code of 1954. ) 

Section 1402 of the Act provides, in part, as follows: 
(a) NET EARNINGs FRGM SELF-EMPLGYMENT. — The term "net earnings from 

self-employment" means the gross income derived by an individual from any 
trade or business carried on by such individual, less the deductions allowed by 
this subtitle [subtitle A] which are attributable to such trade or business, * * ~. 

In order for an individual to have net earnings from self-employ- 
ment, he must carry on a trade or business, either as an individual 
or as a member of a partnership. Whether or not a person is engaged 
in a trade or business is dependent upon all of' the facts and circum- 
stances in the particular case. However, the following will serve as 
guides in determining this question in the case of fiduciaries of de- 
cedents' estates: 

(1) Professional fiduciaries will always be treated as being engaged 
in the trade or business of being fiduciaries, regardless of the assets 
contained in the estate. 

(2) Generally, nonprofessional fiduciaries (that is, for example, 
persons who serve as executor or administrator in isolated instances, 
and then as personal representative for the estate of a deceased friend 
or relative) will not be treated as receiving income from a trade or 
business unless all of the following conditions are met: 

(a) There is a trade or business among the assets of the estate, 
(b) The executor actively participates in the operation of this 

trade or business, 
(c) The fees of the executor are related to the operation of the 

trade or business. 
The following examples represent applications of the above guides 

with respect to nonprofessional executors or administrators of de- 
cedents' estates: 

ExAMpLE (1). Executor ioho receives a Pat fee for administer- 
ing the estate. A, a nonprofessional fiduciary, receives a fiat 
$10, 000 for administering the estate of B. B's gross estate is 
valued at $150, 000 and includes a trade or business which A man- 
ages for the period of time required to distribute the assets of 
the estate. Under the laws of the State in which B's estate is 
probated, an executor is entitled to a five percent commission 
based upon the value of the assets distributed. Since A dis- 
tributed the entire estate worth $150, 000 he would have been 
entitled to $7, 500 executor's commissions, based upon the statu- 
tory five percent allowance. Inasmuch as A, pursuant to court 
order, actually received $10, 000 instead of $7, 500 in commissions, 
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the excess, or $2&500, is regarded as being attributable to the 
operation of the t~racl~c or business of the estate. 1 lnust there- 
fore treat this $2&&500 as earnings front self-employment. The 
remaining $7, 500 is re«urded as being attributable to the normal 
fiduciary duties of marshalling the assets of the estate and should 
not be treated as trade or business inconte. On the other hand, 
if A's total fee for administering the estate was equal to or less 
tluln $7, 500 (the statutory executor's allowance in this case), and 
if nothing was said in the court order with respect to alloca~tion 
of the fee, the entire fee would be regardecl as being attributable 
to A's fiduciary activities and no part of the fee would be treated 
as trade or business income to A. 

ExAMpLE (2). Executrix toho receives a special fee for han- 
dling the estate's business. C, the sole executrix of the estate of 
her husband, operates a drugstore belonging to the estate, pend- 
ing dissolution of the estate. A. s her comtnission for handling 
the estate, C receives, pursuant to court order, $5, 125 (based upon 
a percentage of the value of the assets distributed) and $500, in 
addition, for the operation of the drugstore. Under these cir- 
cumstances, only the $500 commission for the operation of the 
drugstore constitutes earnings from self-employment. The $5, 125 
commission, based upon the value of the assets distributed is not 
related. to the operation of the trade or business, and, accord- 
ingly, does not constitute earnings from self-employment. 

EXAMpLE (o) . Coexecutor soho does not participate i rc the 
operation of the estate's Surenes. D and E are coexecutors of an 
estate which includes a trade or business. D is totally unfamiliar 
with the operation of the business and leaves the entire manage- 
ment of the business to E. Under these circumstances, D, who does 
not participate in the operation of the business, cannot be treated 
as being in a trade or business. The fees received by D do not con- 
stitute net earniugs from self-employment. E, however, actively 
participates in the operation of the business and the compensation 
received by him f' or the management of the estate's trade or 
business constitutes net earnings from self-enqiloyment. 

In some cases the activities of the executor of a single estate may 
constitute the conduct of a trade or business even though the assets 
of the estate do not include a trade or business as such. If, for ex- 
ample, an executor manages an estate which requires e~xtensive 
management activities on. his part over a long period of time, an 
examination of the facts lnay show that such activities are sufhcient 
i&n scope and duration to constitute the carrying on of a trade or busi- 
ness. If doubt exists concerning the status of a fiduciary believed to 
be in this category, the complete facts should be tlansmitted to the 
Xational Office for c&onsicleration. See Rev. Rul. 54 — 17'-', C. B. 1054 — 1, 
o94, 

Rev. Rul. 58 — 112 

An individual, ~vhile. erviug as an officer of a coucpanv. negotiated 
a sale of his companv'. stock to another corporation. I'»r such 
services the purchaser corporation paid hi&u a comu&issiou iu four 
equal instalhuents during the following year. 1'he individual does 
not maintain an office or otherwise hold himself availal&le to the 
puhlic for the negotiatiou of stock transactions. Held, the services 
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performed by the individual in arranging for the sale of the com- 
pany's stock to the corporation did not constitute the carrying 
on of a trade or business as contemplated by the Self-Employment 
Contributions Act of 1954. Accordingly, such income may not be 
tal-en into consideration in computing net earnings from self- 
employment for purposes of the tax imposed under such Act. 

Advice has been requested whether services performed under the 
circumstances described herein constitute the carrying on of a trade 
or business within the contemplation of the Self-Employment Con- 
tributions Act of 1954 (chapter 2, subtitle A, Internal Revenue Code 
of 1954). 

An individual, while serving as an ofBcer of a company, concluded 
an agreement for the sale of the stock of the company to another 
corporation. Settlement of the transaction was completed in De- 
cember 1956. In payment for his services in arranging the sale of 
the stock, the purchaser corporation paid him a commission in four 
equal installments during the year 1957. This is the one and only 
transaction of its kind in which he was ever engaged. 

Section 1409 of the Self. -Employment Contributions Act of 1954 
provides in part: 

(a) NET EARNINGs PRGM SELF-EMPLGYMENT. — The term "net earnings from 
self-employment" means the gross income derived by an individual from any 
trade or business carried on by such individual, less the deductions allowed 
by this subtitle [Subtitle A] which are attributable to such trade or 
business s e e 

(c) TRADE oR BUBINEss. — The term "trade or business, " when used with 
reference to self-employment income or net earnings from self-employment, 
shall have the same meaning as when used in section 162, (relating to trade 
or business expenses) " ~ * 

In determining the existence or nonexistence of a trade or business, 
certain factors are taken into consideration, such as (1) continuity 
and regularity of activities, as distinguished from an occasional action, 
and {9) the purpose of livelihood or profit from the activity in 
which the individual is engaged. While neither of these factors is 
in itself controlling in all cases, when considered in conjunction with 
other existent facts, they do have a bearing in reaching a conclusion 
in a particular case. 

On the basis of the facts set forth herein, it is held that the services 
performed by the individual during the y~ear 1956 in arranging for 
the sale of the stock of the company to the corporation did not con- 
stitute the carrying on of a trade or business within the meaning of 
section 1409 of the Self-Employment Contributions Act of 1954. 
Accordingly, the income received with respect to such services may 
not be taken into consideration in computing net earnings from self- 
employment for the purpose of the tax imposed under the Act. 
Such income does, however, constitute gross income for Federal 
income tax purposes. See Rev. Rul. 55 — 431, C. B. 1955 — 2) $12. 

(Also Section 761; 1. 761 — 1. ) Rev. Rul. 58 — 166 
1ncome derived by an individual from his participation as a co- 

owner of a mineral lease is includible in computing net earnings from 
self-employment for purposes of the Self-Employment Contributions 
Act of 1954, where the individual's interest therein is acquired pur 
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suant to a joint operating agreement providing for (1) payment by 
the coowner of his share of operating expenses involving the lease; 
(2) &lelegntion of authority to an agent to manage and control the 
development and operation of properties in connection with the 
lease; and (9) revocable authority of the agent to dispose of the co- 
owner's share of the production. 

A question has been raised relative to the treatment, for purposes of 
the Self-Employment Contributions Act of 1954 (chapter 2, subtitle 
A, Internal Revenue Code of 1954), of income received by an indi- 
vidual from his participation as a coowner of a mineral lease under 
the circumstances described below. 

In the instant case the coo+ ner entered into an agreement with the 
owner of certain mineral leases, pursuant to which such coowner 
acquired title to a fractional working interest in an oil and gas lease. 
The agreement provides, among other things, that the coowner shall 
pay his pro rata share of costs of development and expenses of opera- 
tions involving the lease. Under the terms of the agreement, the 
coowner appointed the owner as his agent and delegated to him com- 
plete authority to manage and control the development and operation 
of properties involving the lease. The owner-agent was also author- 
ized, until otherwise instructed by the coowner to enter into selling 
contracts for the sale of the coowner's share of the production of any 
producing well for such reasonable periods of time as are consistent 
with the minimum needs of the industry, but not to exceed one year; 
and to arrange for the purchaser to pay the proceeds to a corporate 
trustee for distribution after deduction of expenses and trustee's 
charges. 

Section 14(6 of the Self-Employment Contributions Act of. 1954, 
supra, provides in part: 

(a) NET EkRNINGs FROM SELF-EMPLoYMElvT. — The term "net earnings from 
self-emplovment" means the gross income derived bv an individual from any 
trade or business carried on by such individual, less the deductions allowed 
by this subtitle [Subtitle A] which are attributable to such trade or business, 
plus his distributive share (whether or not distributed) of income or loss 
described in section 702(a) (9) from any trade or business carried on by a 
partnership of which he is a member; * ~ ~ 

(c) TR&nE os BusrxEss. — The term "trade or business, " when used with 
reference to self-employment income or net earnings from self-employment, shall 
have the same meaning as when used in section 162, (relating to trade or 
business expenses) 

Whether coownership in a mineral lease constitutes the carrying 
on of a "trade or business" is dependent upon all the facts and cir- 
cumstances in the particular case. In this connection a determination 
must be made whether, by the terms of the agreement pursuant to 
which the coowner acquired his interest in such lease, he is participat- 
ing in the venture as a party to a joint operating agreement or 
whether, by such agreement, an association taxable as a corpo- 
ration has been created. 

In the instant case the coowner of the leasehold interest has a 
corresponding fractional interest in the operating rights which 
inhere in the leasehold and entitles each owner thereof to extract 
and sell his share of the oil, gas, or other hydrocarbons produced 
from the property. An investment in the working interest of an oil 

475254' — 58 — 22 
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and gas lease is not analogous to investments in securities or rental 
properties. The proper development of an oil and gas lease re- 
quires a high degree of skill and discretion on the part of those hav- 
ing an interest in tlie lease, or their agents. Neither is the opera- 
tion of a producing lease a simple matter. In order to adopt suitable 
production methods, considerable knowledge and skill in ascertaining 
the characteristics of the reservior from which the wells are produc- 
ing are required in order to accomplish maximum recovery. For 
self-employment tax purposes, the trade or business need not be car- 
ried on by the individual personally, but may be conducted through 
an agent acting in his behalf. See section 1. 1402(a) — 1(b) (2) of the 
Income Tax Regulations. 

It appears clear that the coowner has avoided the formation of an 
association taxable as a corporation for Federal income tax purposes 
by making the agent's authority to dispose of itis share of produc- 
tion revocable at his will, and by limiting the agent's authority to 
sell his share of production so that the agent may not commit such 
share for a period in excess of one year. See I. T. 8948, C. B. 1949— 
1i 161. 

It is the opinion of the Internal Revenue Service, based on the infor- 
mation set forth above, that the activities of the coowner in question 
constitute the carrying on of a trade or business under a joint operating 
agreement Accordingly, income derived by such individual from 
his participation as coowner of the mineral lease in question is inclu- 
dible in computing net earnings from self-employment for purposes 
of the Self-Employment Contributions Act of 1954. 

Section 1. 761 — 1(a) (1) of the Income Tax Regulations provides, in 
part, that the term "partnership" includes a syndicate, group, pool, 
loint venture, or other unincorporated organization, through or by 
means of which any business, financial operation, or venture is carried 
on, and which is not a corporation within the meaning of the Internal 
Revenue Code of 1954. 

In clarifying the requirement for exclusion of an unincorporated 
organization from the treatment as a partnership under subchapter K 
of Chapter 1 of tlie Code, section 1. 761 — 1(a) (9) of the regulations, as 
amended by Treasury Decision 6198, C. B. 1956 — o 461& provides, in 
part, as follows: 

(iii) Operating agrcenicnts. — Where the participants in a joint production, 
extraction or use of property- 

(e) Own the property as coowners, either in fee or under lease or other 
form'of contract granting exclusive operating rights, and 

(b) Reserve the right separately to take in kind or dispose of their shares 
of any property produced, extracted, or used, and 

(c) Do not jointlv sell services or the property produced or extracted, 
although each separate participant niay delegate authority to sell his share 
of the property produced or extracted for the time being for his account, but 
not for a period of time in excess of the miniinum needs of the industry, and 
in no event for more than one year, then 

such group may be excluded from the application of the provisions of subcliapter 
K uuder the rules set forth in subdivision (iv) of this subparagraph. * + ' 

In the instant case, there is no indication that an election to be 
excluded from subcliapter I& was filed by the niembers of the orgaiii- 
zation created by the joint operating agreement. Until an election 
to be excluded from subchapter I& is filed on behalf of this organiza- 
tion, it constitutes a partnership under tile regulations cited above, 
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and is required to file a partnership information return on Form 1065. 
If no election has been filed on behalf of this organization, the co- 
owner's share of the net production income would constitute his 
distributive share from a trade or business carried on by a partnership 
of which he is a member and is includible in computing his net earnings 
from self-employment. On the other hand, if an election was in 
fact filed on behalf of this organization, the coowner's share would 
constitute income derived from a trade or business carried on by him 
within the meaning of section 1402(a) of the Self-Employment 
Contributions Act of 1954, supra. 

Rev. Rul. 58 — 267 

The income from a trade or business carried on by a guardian or 
committee for a person adjudicated incompetent is includible in com- 
puting the self-employment income of the incompetent person under 
the Self-Employment Conrtibutions Act of 1954. 

Revenue Ruling 56 — 22, C. B. 1956 — 1, 588, modified. 

Reconsieleration has been given to the last paragraph of Revenue 
Ruling 56 — 22, C. B. 1956 — 1, 558, wherein it is stated: 

It is concluded that the husband owned his business until he was adjudicated 
of unsound mind and that his wife carried on the business for him as agent 
or employee until such time. Accordingly, it is held that the business income 
reported on the return by the wife for the husband constitutes self-employment 
income to the husband within the meaning of section 1402(b) of the Code. 
It is further concluded that subsequent to being adjudicated of unsound mind, 
the husband was the beneficiary of an estate which consisted of property which 
he had previously owned legally. The income derived from the business during 
this period does not constitute self-employment income to the husband. 

Upon reconsideration, the Internal Revenue Service is of the opinion 
that the last two sentences of the quoted paragraph are incorrect inas- 
much as an adjudication of incompetency does not divest the incom- 
petent of title to property owned by him at the time of the adjudication 
and creates no separate estate of the incompetent which constitutes a 
taxable entity for Federal tax purposes. The view of the Service that 
the estate of an incompetent is not a taxable entity separate and dis- 
tinct from the incompetent for Federal income tax purposes was the 
subject of I. T. 3996, C. B. 1950 — 1, 160. The tax on self-employment 
income under section 1401 of the Code is an income tax and the 
general income tax rule treating the incompetent himself as the tax- 
payer must clearly be applied with respect to that tax as well. See 
especially in that regard the report of the Senate Committee on 
Finance on the Social Security Act Amendments of 1950, S. Rept. 
No. 1669, 81st Cong. C. B. 1950 — 2, 302, at pages 852 — 353, 354. Ac- 
cordingly, the income of a trade or business in fact carried on for an 
incompetent by his guardian or committee is to be included in 
computing his net earnings from self-employment. 

Rev. Rul. 58 — 328 

Xo part of the income distributed or accruing to members of a cor- 
poration exempt from Federal income tax under section 501(d) of 
the Internal Revenue Code of 1954, as a religious or apostolic or- 
ganization, is includible in the computation of the members' net 
earnings from self-employment for purposes of the Self-Emplovment 
Contributions Act of 1954. 
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Advice has been requested whether income distributed or accruing 
to members of an incorporated religious society, which is exempt from 
Federal income tax under section 501(d) of the Internal Revenue Code 
of 1954, as a religious or apostolic organization, should be included in 
the computation of the members' net, earnings from self-employment, 
for purposes of the Self-Employment Contributions Act of 1954 
(chapter 2, subtitle A. , Internal Revenue Code of 1954) . 

The instant organization is composed of individuals who are re- 
quired to be members of a particular church. It is incorporated as a 
religious corporation~nder the laws of its state. The corporation is 
engaged in farming, stock raising, and other branches of agriculture. 
Its affairs are directed by a board of directors and any proiit made is 
the profit of the corporation and of no individual. The members are 
not engaged in business on their own account but for the benefit of the 
corporation and under the supervision of a member appointed by the 
board of directors. The members all join in the conduct of the busi- 
ness of the corporation without pay, wages, or salary. The members 
of the society eat in a community dining hall and are assigned living 
quarters by the corporation according to their needs. The income of 
the corporation is used to support the members, their dependents, and 
their church. Any surplus earnings are acciimulated and used to 
create trust funds and acquire property for the descendants of the 
members. The bylaws provide that no member of the corporation and 

' no member of his family shall have any property right or rights in any 
pro er~t of the corporation. 

ie organization is exempt from Federal income tax under the pro- 
visions of section 501(d) of the Code. Section 501(d) provides for 
exemption from taxation of "Religious apostolic associations or cor- 
porations, if such associations or corporations have a common treasury 
or community treasury, even if such associations or corporations en- 
gage in business for the common benefit of the members, but only if the 
members thereof include (at the time of filing their returns) in their 
gross income their entire pro rata shares, whetlier distributed or not, 
of the taxable income of the association or corporation for such year. 
Any amount so included in the gross income of a member shall be 
treated as a dividend received. " [Italics supplied. ] 

Section 1402(a) of. the Self-Employment Contributions Act of 1954 
provides, among other things, that the term "net earnings from self- 
employment" means the gross income derived by an individual from 
any trade or business carried on by such individual, less the allowable 
deductions attributable thereto, plus his distributive share (whether 
or not distributed) of income or loss described in section 702(a) (9) 
from any trade or business carried on by a partnership of which he is 
a meinber; except that in computing such gross income and deductions 
and such distributive share of partnership ordinary income or loss, 
there shall be excluded among other things, dividends on any share of 
stock, unless such dividends are received in the course of a trade or 
business as a dealer in stocks or securities. 

It is the position of the Internal Revenue Service that a member's 
share of the income of the corporation constitute a "dividend received" 
for purposes of section 501(d) of the Code. Although section 501(d) 
rloes not specifically refer to dividends on stock, it seems clear that the 
Congress, by its use in that section of the term "dividends received, " 
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did not intend that, the share of income of a religious or apostolic cor- 
poration reported by an individual member be considered gross in- 
come derived from business or a distributive share of partnership gross 
income. 

Accordingly, it is held that, although includible in gross income for 
Federal income tax purposes, no part of a member's pro rata share 
of the taxable income of the instant corporation (whether distributed 
or not) is includible in the computation of his net earnings from self- 
employment for purposes of the Self-Employment Contributions Act 
of 1954. 

Income derived from the sale of cattle raised on allotted and re- 
stricted Indian lands while such lands are held in trust by the United 
States, as trustee, under section 5 of the General Allotment Act of 
1887. See Rev. Rul. 58 — 64, page 12. 

Net earnings under a landlord-tenant arrangement where the land- 
lord materially participates in the production of agricultural and 
horticultural crops. See Rev. Rul. 58 — 257, page 9. 

Income derived by an Indian from cultivation of unallotted tribal 
land. See Rev. Rul. 58 — MO, page 24. 

26 CFR 1. 1402 (c) — 1: Trade or business. Rev. Rul. 58 — 195 

An individual is employed by a local government on a full-time 
basis. As sideline activities, separate and apart 1'rom his services 
for the city, the individual is engaged in making and servicing loans 
at interest which are secured by real estate and chattel mortgages. 
HeM, such sideline activities constitute a trade or business for pur- 
poses of the Self-Employment Contributions Act of 1954, and the 
amounts received as interest are includible in computing such in- 
dividual's net earnings from self-employment for purposes of such 
Act. 

Advice has been requested whether amounts received by an indi- 
vidual as interest on loans made as a sideline activity under the cir- 
cumstances stated below are includible in computing net earnings from 
self-employment for purposes of the Self-Employment Contributions 
Act of 1954 (chapter 2, subtitle A. , Internal Revenue Code of 1954). 

In the instant case, A has been employed on a full-time basis by 
the city of 3f for a number of years. During such time and separate 
and apart from his work as a city employee, A has regularly made 
loans to individuals at interest as a side line activity. These loans are 
generally secured by real estate and chattel mortgages. A does not 
advertise as being in the business of lending money and does not have 
a business address as such. Most of A's clients come to him on the 
recommendations of realtors, accountants, banks, and former clients. 
He receives all payments on loans directly, makes all necessary dis- 
bursements, determines whether the taxes, insurance, etc. , are currently 
. paid and inspects any property involved for proper maintenance. 
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Section 1402 of the Act provides in pal%: 

(a) NET EARNINGs Fsohf. SRLs-EMPLoxhIKKT. — The term "net earnings from 
self-employment" means the gross income derived by the individual from any 
trade or business carried on by such individuals, less the deductions allowed by 
this subtitle (Subtitle A) which are attributable to such trade or business, * * *; 
except that in computing such gross income and deductions ~ * * 

(2) there shall be excluded dividends on any share of stock, and interest 
on any bond, debenture, note, or certificate, or other evidence of indebted- 
ness, issued with interest coupons or in registered form bv any corpora- 
tion * * ~ unless such dividends and interest " ~ * are received in the 
course of a trade or business as a dealer in stocks or securities; 

(e) TRADE oR BvsII. rss. — The term "trade or business", when used with ref- 
erence to self-eInployment income or net earnings from self-employment, shall 
have the same meaning as when used in section 162, ~ * * except that such 
term shall not inelude— 

(2) the performance of service by an individual as an employee * ~ *;. 
Section 1. 1402(a) — 1(c) (2) (ii) of the Income Tax Regulations pro- 

vides in part that interest other than interest excluded in accordance 
with section 1402(a) (2) of the Act, supra, "received in the course of 
any trade or business (such as interest received by a pawnbroker on 
his loans or interest received by a merchant on his accounts or notes 
receivable) is not excluded" in computing net earnings from self- 
employment. 

Admittedly, A is an employee of the city of 3f, for Federal em- 
ployment tax purposes, under the usual common law rules applicable 
zn making such a determination. This is true even though his services 
are excepted from "employment" by section 8121(b) (7) of the Fed- 
eral Insurance Contributions Act and section 8806(c) (7) of the Fed- 
eral Unemployment Tax Act (chapters 21 and 23, subtitle C, Internal 
Revenue Code of 1954). See Rev. Rul. 55 — 885, C. B. 1955 — 1, 100. 
Since A has the status of an employee with respect to the services 
performed by him for the city of 3f, such services are excluded from 
the term "trade or business" by virtue of the provisions of section 
1402 (c) (2) of the Self-Employment Contributions Act of 1954. 
However, with respect to his sideline activities, which are separate 
and apart from his services as a city employee, A is not an employee. 

6'hether or not an individual is engaged in, . trade or business 
depends upon the facts in the particular case. As a general rule, 
a person who is regularly engaged in an occupation or profession 
for profit which constitutes in whole or in part his livelihood, and 
who, with respect to such activity, is not regarded as an employee 
for Federal Insurance Contributions Act purposes or not otherwise 
excluded from the self-employment provisions, is engaged in a trade 
or business for self-employment tax purposes. 

In the instant case, since A personally makes and services ihe loans 
as a regular sideline activity from which he earns a part of his live- 
lihood, it is held that such activities carried on under the circum- 
stances described constitute a trade or business within the purview 
of the Self-Employment Contributions Act of 1954. Inasmuch as the 
interest ri receives in the course of such trade or business is not ex- 
cluded under such Act, it is includible in computing his net earnings 
from self-employment for purposes of the Self-Employment Contribu 
tions Act of 1954, 
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It should be pointed out, in this connection, that interest derived 
from sources other than the conduct of a trade or business is not in- 
cludible in computing net earnings from self-employment. For ex- 
ample, an individual who merely lends money and holds the mortgage 
until maturity may not include the interest in computing his net 
earnings from self-employment, since this is an investment rather 
than a trade or business. See section 1. 1402(a) — 1(c) (2) (ii) of the 
Income Tax Regulations. 

Rev. Rul. 58 — 229 26 CFR 1. 1402(e) — 1: Election by ministers, 
nlelnbers of religious orders, and Christian 
Science practitioners for self-employment 
coverage. 

4 is a duly ordained minister of a church and a member of a re- 
ligious order which requires its members to take an oath of poverty. 
His monastic order has released him from his oath of poverty, ef- 
fective for the period during which he is performing services as 
secretary of the 1I Diocese. This position is outside of the monas- 
tery in which he lives and is not under its jurisdiction. 4 is paid 
the sum of z dollars per annum for the performance of such serv- 
ices and is permitted to dispose of such earnings as he sees fit. 
Held, A is perforruing services in the exercise of his ministry and is 
eligible to file a waiver certificate for self-employment coverage 
pursuant to the provisions of section 1402(e) of the Self-Employ- 
ment Contributions 4. ct of 1M4. Held further, if A files a valid 
waiver certificate, his remuneration for such services will be in- 
cludible in computing his net earnings from self-employment for 
purposes of the tax imposed by such Act. 

Advice has been requested whether a duly ordained minister of a 
church may qualify for voluntary self-employment coverage under 
the provisions of the Self-Employment Contributions Act of 1954 
(chapter 2, subtitle A, Internal Revenue Code of 1954), in a situa- 
tion in which he was required to take an oath of poverty to meet the 
requirements of membership in a monastic order but, because of his 
appointment to a position outside of the monastery which is not 
subject to monastic jurisdiction, was released from his oath of pov- 
erty by such order. 

A has been appointed as secretary to the 3f Diocese by his Bishop 
at a salary of x dollars per annum. A is a member of a monastic 
order which requires all of its members to take an oath of poverty. 
The rules of the order provide that certain of its members may be 
allowed to teach in schools and accept public position and, as such, 
they are permitted to enjoy the same privileges extended to laymen. 
The rules also provide that if, by permission of his Diocesan Bishop, 
a member is appointed to a position outside of his own monastery 
and if such a position does not fall under the jurisdiction of his own 
monastery, the member may be released from his cath of poverty by 
such order and, in such event, any earnings received by the member 
for the performance of such services may be disposed of by him as 
he sees fit A's secretarial position is outside of the monastery; it is 
not under the jurisdiction of the monastery; A is not required to act 
as such secretary by the monastic order; and A has been released 
from his oath of poverty by such order while he acts as secretary to 
the 3l Diocese. 
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Section 1402(c) of the Se]f-employment Contributions Act of 1M4 
provides that the term "trade or business, ' ivhen used with reference 
to self-employment income or net earnings from self-employment, 
shall have the saine meaning as when used in section 162 of the Code 
(relating to trade or business expenses), except that such term shall 
not include, among others, the performance of services by a duly 
ordained, comniissioned, or licensed minister of a church in the exercise 
of his ministry or by a member of a religious order in the exercise 
of duties required by such order. Services performed by a minister 
in the exercise of his ministry includes the ministration of sacerdotal 
functions and the conduct of religious worship, and the control, con- 
duct, and maintenance of religious organizations (including the re- 
ligious boards, societies, and other integr:il agencies of such organi- 
zations), under the authority of a religious body constituting a 
church or clnirch denomination. Services performed by a member of 
a religious order in the exercise of duties required by such order 
includes all duties required of the member by tlie order. The nature 
or extent of such service is immaterial so long as it is a service which 
he is directed or required to perform by his ecclesiastical superiors. 

See Rev. Rul. 57 — 129, C. B. 1057 — 1, 313. 
Section 1402(e) of the Act, as added by the Social Security 

Amendments of 1954& extends self-employment coverage, on a volun- 
tary basis, to both employed and self-employed ministers and mem- 
bers of certain religious orders, for taxable years ending after 1954, 
A duly ordained, commissioned, or licensed minister of a church or a 
member of a religious order (other than a memkier of a religious 
order who has taken a vow of poverty as a member of such order) 
may file a certificate certifying that he elects to have the insurance 
system established by title II of the Social Security Act extended to 
services performed by him in the exercise of his ministry or in the 
exercise of duties required by such order, as the case may be. 

A strict construction of the words "who has taken a vow of pov- 
erty" as applied to members of religious orders, would seem to ex- 
clude such members from self-emplo~yment cover~age, including those 
members who also are ordained miiiisters, irrespective of whether 
they are subsequently released from their vovs. However, it is not 
believed that it was the intent of the Congress to exclude from cov- 
erage members of religions orders which have taken vows of poverty 
but who are subsequently released from their vows, either tempo- 
rarily or permanently, for the performance of ministerial services. 
Therefore, it is the position of the Service that members of religious 
orders who have been released from their vows of poverty, either 
temporarily or permanently, for the performance of services in the 
exercise of the ministry, are eligible to file waiver certificates under 
the provisions of section 1402 (e), supra. 

In the instant case, A is a duly' ordained minister as well as a mem- 
ber of a religious order which requires its members to take an oath 
of poverty. A's monastic order has released him from his oath of 
poverty because his Bishop has appointed him secretary to the 3X 
Diocese, which position is outside of tlie monastery and not subject 
to its jurisdiction. It is concluded, therefore, that such services are 
performed by A in the exercise of his ministery and not as a part of 
his duties as a member of a religious order. Accordingly, it is iield 
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that A is eligible to file a waiver certificate for self-employment cov- 
erage pursuant to the provisions of section 1402(e) of the Self- 
Employment Contributions Act of 1954. 

If A files a valid waiver certificate and performs services in the 
exercise of his ministery and during such performance he is subject 
neither to the jurisdiction of his order nor to his oath of poverty, 
such services will constitute a trade or business within the meaning of 
section 1402 (c), 8upra, and any remuneration received by him for the 
performance of services as secretary of the 3f Diocese under the cir- 

2 

cumstances stated, will be includible in computing his net earnings 
from self-employment for purposes of the tax imposed by the Self- 
Employment Contributions Act of 195. 

CHAPTER 3. — WITHHOLDING OF TAX ON NONRESIDENT 
ALIENS AND FOREIGN CORPORATIONS AND TAX-FREE 
COVENANT BONDS 

SUBCHAPTER A. — NONRESIDENT ALIENS AND FOREIGN 
CORPORATIONS 

SECTION 1441. — WITHHOLDING OF TAX ON NON- 
RESIDENT ALIENS 

26 CFR 1. 1441 — 1: Requirement for with- 
holding of tax on nonresident aliens 
and foreign corporations. 

Withholding of tax on a total distribution under an employees' ex- 
empt trust, with respect to an employee who is a nonresident alien 
residing in Australia. See Rev. Rul. 58 — 248, page 621. 

26 CFR 1. 1441 — 2: Income subject to withholding. Rev. Rul. 58 — 34 

A state-chartered savings and loan association, controlled by its 
stockholders and "borrower members" and whose investment cer- 
tidcate holders are not members of the association, is a person car- 
rying on the banking business within the meaning of section 1441 of 
the Internal Revenue Code of 10o4. Amounts paid on the invest- 
ment certificates owned by nonresident alien individuals not en- 
gaged in trade or business in the United States constitute interest 
on deposits with persons carrying on the banking business and, 
therefore, are not subject to the withholding of tax under section 
1441 of the Code. 

Advice has been requested whether a state-chartered savings and 
loan association whose investment certificate holders are not mem- 
bers of the association is a person carrying on the banking business 
within the meaning of section 1441 of the Internal Revenue Code 
of 1954, and whether amounts paid to nonresident alien individuals 
on its investment securities constitute income from sources within 
the United States, subject to withholding of tax under section 1441 
of the Code. 



3I savings and loan association is a guarantee stock organization 
incorporated under the laws of the State of Pi as a state savings 
and loan association. The corporation was formed to transact the 
general business of a savings and loan association and for the pur- 
pose of issuing membership shares, stock and investment certificates. 
Its authorized capital is divided into shares of. guarantee stock hav- 
ing a stated value, all of which are set apart as a fixed and permanent 
capital. The owners of the stock are the owners of the corporation, 
and, together with the borrower members who have one vote each, 
are the only ones who have a vote in the election of corporate officers 
at annual meetings. The investment certificates, issued as fully paid 
investment certificates or as periodic payment investment certificates, 
with or without passbooks, in efFect represent deposits in the asso- 
ciation which may be withdrawn in whole or in part on demand, sub- 
ject only to a statutory notice or intention to withdraw. The holders 
of these certificates are not members of the association and have none 
of the rights, powers, and liabilities incident thereto. They have no 
right to participate in the profits or dividends of the association. 
They are, however, entitled to interest on the value of their invest- 
ment as determined by the board of directors and/or the state savings 
and loan commissioner and as provided by law. 

Section 1441 of the Code requires the withholding of tax at the 
source with respect to all items of fixed or determinable annual or 
periodical income from sources within the United States paid to a non- 
resident alien individual, except interest on deposits with persons 
carrying on tlie banking business paid to persons not engaged, in busi- 
ness in the United States. 

In Revenue Ruling 54 — 624, C. B. 1954 — 2, 16, it is held that sav- 
ing accounts in Federal savings and loan associations are not deposits 
with persons carrying on the banking business and that distributions 
of. earnings by these associations constitute dividend income to the 
holders of such savings accounts. These rules apply equally to state- 
chartered savings and loan associations unless it can be shown that 
such associations are not in fact similar in all material respects to 
the organizational make-up of Federal savings and loan associations. 
In a Federal savings and loan association, funds deposited therein 
are placed in savings accounts, and earnings, less expenses of opera- 
tion and surplus, are periodica~lly paid to, or credited to, the holders 
of such savings accounts. All holders of an association's savings ac- 
counts and all borrowers therefrom are members of the association 
and have, through participation in the election of a board of directors 
a voice in the managenient of the association. 

cV savings and loan association, however, difFers from a Federal 
savings and loan association in that holders of investment certificates 
are not members of tlie association, have no voice in its management 
or right to participate in the event of dissolution, and are entitled 
only to a return of their deposit plus interest. A debtor-creditor 
relationship exists between 3f a»d its investment certificate holders 
whereas such relationship does not exist between a Federal savings 
and loan association and holders of savings accounts in such 
association. 

Acco rdingly, it is ]ieid that a state-chartered savin s and io~n &sso 
ciation, controlled by its stocl-holders and borrower members" and 
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whose investment certificate holders are not members of the associa- 
tion, is a person carryin~ on the banking business within the meaning 
of section 1441 of the Code. Amounts paid on the investment cer- 
tificates owned by nonresident alien individuals not engaged in trade 
or business in the United States constitute interest on deposits with 
persons carrying on the banking business and, therefore, are not sub- 
ject to the withholding of tax under section 1441 of the Code. 

CHAPTER 6. — CONSOLIDATED RETURNS 

SUBCHAPTER A. — RETURNS AND PAYMENT OF TAX 

SECTION 1502. — REGULATIONS 
26 CFR 1. 1502 — 31: Bases of tax computation. Rev. Rul. 58 — 56 
(Also Sections 868, 904, 921, 922. ) 

In an at51iated group of corporations, those members of the group 
which operate in the Western Hemisphere outside of the ITnited 
States and whose only source of income is from dividends, interest, 
and capital gains shall, for the purpose of the consolidated section 
922 deduction, be excluded in determining the consolidated taxable 
income attributable to members of the group which are Western 
Hemisphere trade corporations. 

In computing the limitation under section 904(a) of the Internal 
Revenue Code of 1954, to determine the allowable foreign tax credit, 
the Western Hemisphere trade corporation deduction provided by 
section 922 of the Code should be apportioned or allocated between 
income from sources within and income from sources without the 
United States as required by section 863 of the Code. 

Revenue Ruling 56 — 816, C. B. 1956 — 2, 597, amplified. 

Advice has been requested (1) concerning the applicability of the 
consolidated section 922 deduction provided for in section 1. 1502— 
31(a) (15) of the Income Tax Regulations where some members of 
an afFiliated group of corporations, which operate in the Western 
Hemisphere but outside the United States, have gross income only 
from dividends, interest, and capital gains; and (2) whether the 
Western Hemisphere trade corporation deduction may be apportioned 
or allocated between income from sources within and income from 
sources without the United States in computing the limitation under 
section 904 (a) of the Internal Revenue Code of 1954. 

The taxpayer is a member of an aSliated group of corporations, 
some of which qualify as Western Hemisphere trade corporations 
within the meaning of section 921 of the Code. The aSliated group 
also includes several members whose sole operations consist of ex- 
ploration activities conducted in the Western Hemisphere outside the 
United States, and have gross income solely from dividends, inter- 
est, and capital gains. The alFiliated corporations filed consolidated 
income tax returns for several years and, in computing the limitation 
on foreign taa credits, allocated the Western Hemisphere trade cor- 
poration deduction between income from sources within and income 
from sources without the United States. 
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Section 1. 1502 — 31 of the Income Tax Regulations provides, in part, 
as follows: 

(a) DEFINITIOgs, 
t 

"(15) consolidated Section 999 Deduction. — The consolidated section 922 deduction, 
relating to Western EIemispbere trade corporations, shall be that portion of the consoli- 
dated taxable income attributable to those members of the afliliated group which are 
LVestern Hemisphere trade corporations (computed without regard to the consolidated 
section 922 deduction) multiplied by the fraction specified in section 922(2). " 

The special deduction allowed by section 922 of the Code is a frac- 
tion of the taxable income of a Western Hemisphere trade corpora- 
tion computed without regard to the deduction allowed by that sec- 
tion. Section 921 of the Code defines the term "Western EIemisphere 
trade corporation" as a domestic corporation all of whose business 
(other than incidental purchases) is done in any country' or countries 
in North, Central, or South America, or in the West Indies, if 95 
percent or more of the corporation's gross income for the three-year 
period immediately preceding the close of the taxable year was de- 
rived from sources without the United States, and if 90 percent or 
more of its gross income for such period was derived from the active 
conduct of a trade or business. 

Corporations in similar circumstances, but having no gross income 
of any kind, may not be classified as Western Hemisphere trade cor- 
porations, See Revenue Ruling 56 — 316, C. B. 1956 — 2, 597. It is 
stated in I. T. 1785, C. B. II — 2, 258 (1928), and I. T. 2318, C. B. V — 2, 
76 (1929), that dividends are not income derived from the active 
conduct of a trade or business. See also section 1. 921 — 1(a) (8) of 
the Income Tax Regulations. Interest received on money loaned and 
gains from the sale of capital assets as defined in section 1221 of the 
Code are likewise not regarded as income derived from the active 
conduct of a trade or business. However& gains from the sale of 
property used in the trade or business, which are treated as capital 
gains under section 1231 of the Code, are considered as income derived 
trom the active conduct of a trade or business, unless such sales are 
made in connection with a complete or partial liquidation of the cor- 
poration. Accordingly, it is held that those members of an amliated 
group of corporations, which operate in the Western Hemisphere out- 
side the United States and whose only source of income is from 
dividends, interest, and capital gains, shall, for the purpose of the 
consolidated section 922 deduction, be excluded in determining the 
consolidated taxable income attributable to members of the group 
which are Western Hemisphere trade corporations. 

In determining the allowance of tlie foreign tax credit, section 904 
of the Internal Revenue Code of 1954 places a limitation thereon, as 
follows: 

(a) Lixrir&Tior . — The amount of the credit in respect of the tax paid or 
accrued to any countrv shall not exceed the same proportion of the tax against 
which such credit is taken which the taxpayer's taxable income from sources 
within such country (but not in excess of the taxpayer'9 entire taxable income) 
bears to his entire taxable income for the same taxable year. 

Section 868 of the Code, pertaining to items not specified as income 
from sources within or without the United States, provides, in part, 
as follows: 

(a) AzrocaTiox Uxngu ItzoviaTzova. — Items of gross income, expenses, losses, 
and deductions, other than those specified in sections 861(a), 862(a), shall be 
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allocated or apportioned to sources within or without the United States, under 
regulations prescribed by the Secretary or his delegate. Where items of gross 
income are separately allocated to sources within the United States, there shall be 
deducted (for the purpose of coruputing the taxable income therefrom) the 
expenses, losses, and other deductions properly apportioned or allocated thereto 
and a ratable part of other expenses, losses, or other deductions which cannot 
definitely be allocated to some item or class of gross income. * * * 

Where the tax liability is based on income from sources within and 
without the United States, the special deduction allowed corporations 
by section 922 of the Code, relating to Western Hemisphere trade 
corporations, should be taken into account in the computation of 
taxable income from such sources. Inasmuch as the Western Hemis- 
phere trade corporation deduction is computed on the taxable income 
of the corporation, including any income from sources within as well 
as without the United States, such deduction should be apportioned 
or allocated pursuant to the provisions of section 868 of the Code. 

Accordingly, it is held that the Western Hemisphere trade corpora- 
tion deduction should be allocated between income from sources 
within and income from sources without the United States in com- 
puting the limitation under section 904(a) of the Code. 

(Also Section 172; 1. 172-4. ) Rev. Rul. 58 —, ')20 

Where a subsidiary corporation, a member of an affiliated group 
which filed consolidated income tax returns on the calendar year 
basis, was sold in September, 1957, and filed a separate return for 
the short period ended December 81, 1957, a consolidated net oper- 
ating loss carryover from prior years shall be carried over to the 
consolidated return of the affiliated group for the calendar year 
1957. The amount of the consolidated net operating loss carryover 
attributable to the former subsidiary, not absorbed in such con- 
solidated return, is available if within the time limitations of 
section 172 (b) (1) as a carryover to the separate income tax return 
of the former subsidiary for the short period ended December 91, 
1957, which is regarded as a subsequent taxable year within the 
meaning and intent of section 1. 1502 — 31(d) and 1. 1502 — 31(e) of 
the Income Tax Regulations. 

Advice has been requested as to the availability to the consolidated 
group and to the former subsidiary of a consolidated net operating 
loss carryover attributable to a subsidiary corporation whose stock 
was sold by the parent corporation during the taxable year and which 
filed a separate income tax return for the balance of the taxable year 
when it was no longer a member of the a%1iated group. 

3f is the common parent of an aKliated group of. corporations which 
has filed consolidated income tax returns on the calendar year basis 
since 10M. A consolidated return was also filed for the calendar year 
1957. No Federal income tax was payable during the calendar years 
1058 to 1956, inclusive, because of continuing losses of N, a wholly- 
owned subsidiary of 3X included in the afIihated group. The 1956 
consolidated return of the aSliated group disclosed a consolidated 
net operating loss carryover to 1057 which was attributable entirely 
to losses of N. In September, 1957, 3f sold all of the stock of. N to 
several individuals. N had substantial income in 1957 and filed a 
separate income tax return for the short period from the date of sale 
to December 81, 1057. 
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Section 172(b) (1) of the Internal Revenue Code of 1954 provides 
as follows: 

(1) xz&Rs To wHxcH noes M~7 nz c~aarEn. — A net operating loss for any 
taxable year ending after December 81, 1%8, shall be— 

{A) a net operating loss carrvback to each of the 2 taxable years 
preceding the taxable year of such loss, and 

(8) a net operating loss carryover to each of the 5 taxable years 
following the taxable year of such loss. 

Section 1. 1502 — 31(b) (6) of the Income Tax Regulations provides 
that if an aSliated group filing a consolidated return sustains a con- 
solidated net operating loss within the provisions of section 172 of 
the Code, relating to the net operating loss deduction, and if there 
are included as members of. such group, one or more corporations 
which made separate returns, or joined in a consolidated return filed 
by another afFiliated group, either in a preceding taxable year or a 
succeeding taxable year, the portion of such consolidated net operating 
loss attributable to such corporations severally shall be determined, 
such portion in the case of any such corporation being determined in 
an amount proportionate to the net losses (capital net losses and ordi- 
nary net losses alike) of the several afiiliated corporations having net 
losses, to the extent that such losses were taken into account in the 
computation of the consolidated net operating loss. 

Section 1. 1502 — 31 — (d) of the regulations provides that the consol- 
idated net operating loss of an a$1iated group shall be used in com- 
puting the consolidated net operating loss deduction, notwithstanding 
that one or more corporations, members of the group in the taxable 
year in which such loss origina~tes, make separate returns for a, subse- 
quent taxable year (or in the case of a carryback computation for a 
preceding taxable year), but only to the extent that such consolidated 
net operating loss is not attributable to such corporations; and such 
portion of such consolidated net operating loss as is attributable to the 
several corporations making separate returns for a subsequent taxable 
year (or in the case of a, carryback computation for a preceding taxable 
year) shall be used by such corporations severally as carryovers or as 
carrybacks in such separate returns. 

Section 1. 1502 — 31(e) of the regulations provides that any period of 
less than 12 months for which either a separate return or a consolidated 
return is filed under the provisions of section 1. 1502 — 13 of the regu- 
lations shall be considered as a taxable year. 

In the instant case, the period for which the income of N was in- 
cluded in the consolidated return for the calendar year 1957 and the 
period during 1957 subsequent to the sale of its stock for which a 
separate return was filed by N are each considered to be a taxable 
year of N for the purpose of the net operating loss carryover and 
carryback provisions of the Code. See Rev. Rul. 57 — 294, I. R, . Il. 
1957-26, 15. 

accordingly, it is held that where a subsidiary corporatioii 
ber o f an a%hated group which filed consolidated income tax returns 
on the calendar-year basis, was sold in September, 1957, and filed a 
separate return for the short period ended December 31, 1957, a 
consolidated net operating loss carryover from prior years shall be 
carried over to the consolidated return for the calendar year 1957. 
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The amount of the consolidated net operating loss attributable to the 
subsidiary, not absorbed in such consolidated return, is available as 
a carryover to the separate income tax return of the subsidiary for 
the short period ended December 81, 1957, which is regarded as a sub- 
sequent taxable year within the mea~ning and intent of section 1. 150o— 
81(d) and section 1. 1502 — 81(e) of the regulations. 

SECTION 1503. — COMPUTATION AND PAYMENT OF TAX 
26 CFR 1. 1503 — 1: Computation and payment 

of tax. 
Rev. Rul. 58 — 246 

In the case of an affiliated group of corporations filing a consoli- 
dated return, the additional tax of two percent is imposed as a 
surtax, under the authority of section 11(c) of the Internal Revenue 
Code of 1054, upon the entire consolidated taxable income as defined 
in section 1503(a) of the Code. This is in addition to the surtax 
otherwise imposed on corporations under section 11(c) of the Code 
with respect to taxable income which exceeds $25, 000. 

Advice has been requested regarding the computation of the addi- 
tional tax of two percent imposed upon an aSliated group of 
corporations filing a consolidated return. 

Section 1508(a) of the Internal Revenue Code of 1954, relating to 
the computation and payment of tax, provides: 

GENERAL RULE. — In any case in which a consolidated return is made or is 
required to be made, the tax shall be determined, computed, assessed, collected, 

and adjusted in accordance with the regulations under section 1502 prescribed 
prior to the last day prescribed by law for the filing of such return; except that 
the tax imposed under section 11(c) or section 831 shall be increased for any 
taxable vear by 2 percent of the consolidated taxable income of the affiliated 
group of includible corporations. For the purposes of this section, the term 
'consolidated taxable income' means consolidated taxable income computed with- 
out regard to the deduction provided by section 242 for partially tax-exempt 
interest. 

Section 11(c) of the Code provides: 
SusY&x. — The surtax is equal to 22 percent of the amount by which taxable 

income (computed without regard to the deduction, if any, provided in section 
242 for partially tax-exempt interest) exceeds $25, 000. 

It is evident from the above that the additional tax of two percent, 
in the case of a group of affiliated corporations filing a consolidated 
return, is imposed as a surtax and is computed upon the entire con- 
solidated taxable income as defined in section 1508(a) of the Code. 
Such tax is imposed in addition to the surtax otherwise imposed upon 
such corporations under section 11(c) of the Code with respect to 
taxable income which exceeds $95, 000. 

Accordingly, in the case of an affiliated group of corporations filing 
a consolidated return, the additional tax of two percent is imposed as 
a surtax, under the authority of section 11(c) of the Code, upon the 
entire consolidated taxable income as defined in section 1508(a) of the 
Code. This is in addition to the surtax otherwise imposed on cor- 
porations under section 11(c) of the Code with respect to taxable 
income which exceeds $25, 000. 
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SUBTITLE B. — ESTATE AND GIFT TAXES 

CHAPTER 11. — ESTATE TAX 

SUBCHAPTER A. — ESTATE OF CITIZENS OR RESIDENTS 

PART II. — CREDITS AGAINST TAX 

SECTION 2018. — CREDIT FOR TA. X ON PRIOR 
TRAb SFKRS 

Rev. Rul. 58 — 167 

The amount received by a decedent from the estate of a prior 
decedent under a state statute as a widovv's allowance represents 
property received by the decedent froin the transferor's estate for the 
purpose of the credit for tax on prior transfers, provided it was paid 
out of the principal of the transferor's estate and was not allowed 
as a deduction from his "ross estate as an amount expended for 
support of dependents under section 812(b) (0) of the Internal 
Revenue Code of 1930 where he died prior to September 24, 10o0, 
or allowed as a marital deduction under either section 812 (e) of the 
1030 Code or section 2000 of the 1054 Code. 

Advice has been requested whether a widow's allowance received 
by a decedent from the estate of lier predeceased husband under a state 
statute may be considered as a "transfer of property" for the purpose 
of the credit for tax on prior transfers authorized by section 2018 of 
the Internal Revenue Code of 1054. 

Section 2018 of the Code provides that the Federal estate tax im- 
posed upon a decedent's estate shall be credited with all or a part of the 
amount of the Federal estate tax paid with respect to the transfer of 
property (including property passing as a result of. the exercise or 
non-exercise of a povver of appointment) to tlie decedent by or from a 
peison who died within ten years before, or within two years after, 
the decedent's death. 

Under the statutes in niost jurisdictions a "widow's allowance" 
u I 

"widow's award, " or "year s support" is treated as a charge against 
the estate in the same manner as an expense of administration. Never- 
theless, a right to the allowance passes upon the decedent's death to 
liis widow by operation of law and, to the extent actually paid, 
represents a transfer of property from the decedent to his widow 
within the meaning of section 2018 of the Code. If the widow has an 
absolute vested right to the allowance, it represents property passing 
to the surviving spouse which qualilies for the marital deduction but, 
if the right to the allowance is not an absolute vested right, it repre- 
sents a terminable interest in property which passes to the surviving 
spouse and, hence, does not qualify for the marital deduction. The 
fact that the allowance nray constitute a. terminable interest is im- 
material for the purpose of section 2018 of the Code. 

The ReIiort of the Senate Committee on Finance Senate Report No. 
1622, 88d Congre. . =, Second Session on section 2018 contains the 
following: 
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In order to provide more certain & ules under &vhich property is valued for 
the purpose of con&puting the credit and the liniitation of the credit under 
this section, your committee struck the provisions i&i the House bill on this 
matter and inserted new rules based on the principles established umler 
the estate tax iuarital deduction. However, the distinction between term- 
inable interests and other interests made in tlie case of the marital deduc- 
tion is not continued in this section, since the terminable interest may have 
produced income that might be taxable in the decedent's estate. * ~ ' 

In view of the foregoing, it is held that the amount received by a 
decedent from the estate of a prior decedent under a State statute as 
a widow's allowance represents property received by the decedent from 
the transferor's estate for the purpose of the credit for tax on prior 
transfers, provided it was paid out of the principal of the tra»sferor's 
estate and was not allowed as a deduction from his gross estate as an 
amount expended for support of dependents under section 812(b) (5) 
of the 1989 Code where he died prior to September 24, 1950& OI allowed 
as a marital deduction under either section 812(e) of the 1989 Code or 
section 2056 of the 1954 Code. 8ee Section 2018(d) (8) of the 1954 
Code. 

SUBCHAPTER B. — ESTATES OP NONRESIDENTS NOT CITIZENS 

SECTION 2101. — TAX IMPOSED 

Rev. Rul. 58 — 70 

The decedent, a nonresident alien, was admitted to the United 
States in June, 1954, as a visitor for pleasure. He stayed until De- 
cember, 1954. In August, 1954, he certified to a District Director of 
Internal Revenue that he was a nonresident alien residing in a 
European country. He was subsequently admitted again to the 
United States in November, 1955, temporarily until May, 1956. At 
this time he brought into the United States an automobile of foreign 
manufacture on which he did not pay duty. (This privilege is avail- 
able only to nonresidents who bring automok&iles into the United 
States for touring purposes. ) In March of 1956 he left the United 
States for Montreal, Canada, for the purpose of obtaining an im- 
migration visa, in order to establish permanent residence in the United 
States so that he could apply for American citizenship. The visa 
was issued by the American Consul in iMontreal on April 21, 1956. 
A. t that, time he claimed that he was a resident of the country in 
Europe. He departed from the United States for Europe on A. pril 
2o, 1956, having re-entered the United States on his visitor's permit, 
and remained in Europe until his death in July, 1956. HeM, since the 
decedent never entered the United States except as a temporary 
visitor, he was not domiciled in the United States for the purpose of 
the Federal estate tax. Although the decedent may have formed the 
intent of establishing a domicile in the United States, his course of 
conduct does not support that degree of intent necessary to eRect a 
change of domicile', t', . e. 

& 
a present intent coupled with some afhrmative 

act. 
475254' — 58 — 23 
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CHAPTER 12. — GIFT TAX 

SUBCHAPTER A. — DETERMINATION OF TAX LIABILITY 

SL'CTION 2503. — TAXABLE GIFTS 
Exclusion applicable to donee's share of amount transferred to a 

reversionary trust. See Rev. Rul. 58 — 242, page 251. 

Taxability and the computation of the exclusion for Federal gift 
tax purposes where an employee participant in a nonextempt em- 
ployees' cleferred compensation plan relinquishes all rights to amounts 
standing to his credit in the trust forming part of the plan to the 
trustees~where such trustees have broad discretion in the allocation 
of trust funds. See Rev. Rul. 58 — 807, page 200. 

SUBCHAPTER B. — TRANSFERS 

SECTION 2512. — VALUATION OF GIFTS 
Rev. Rul. 58 — 13 

The failure of a spouse to relinquish her inchoate dower interest 
in real property will have no effect in determining the value of the 
property for Federal gift tax purposes. 

Advice has been requested whether the failure of a spouse to re- 
linquish her inchoate dower interest in real property will affect the 
value of the property for Federal gift tax purposes. 

In the instant case the taxpayer conveyed a parcel of real estate to 
his two children as tenants in common. His wife did not join in the 
execution of the deed or to otherwise release her inchoate dower in- 
terest in the property. The question presented is whether the fair 
market value of the property should be reduced by the value of the 
wife's dower interest in determining the value of the gift for Federal 
gift ta, x purposes. 

Section 2512 of the Internal Revenue Code of 1954 provides, in part, 
as follows: 

(a) If the gift is made in property, the value thereof at the date of the gift 
shall be considered the amount of the gift. 

(b) Where property is transferred for less than an adequate and full con- 
sideration in money or money's worth, then the anrount by which the value of 
the property exceeded the value of the consideration shall be deemed a 
gift, * * *. 

In the case of Estate of Koert Bartman v. Comnussioner, 10 T. C. 
1073, acquiescence C. B. 1948 — 2, 1, the donor transferred real property 
to ea~ch of his three children, his wife joining in the deeds and releasing 
her jnchoate dower interest in the properties. With respect to the 
wife's dower interest, the court stated, "We shall not dwell upon the 
petitioner's second point, that the decedent's wife, by joining in the 
deeds, made a gift of her inchoate dower rights, and that the value 

'I 
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thereof should be deducted in determining the amount of the de- 
cedent's gifts. It is recognized in the petitioner's brief that Correlia 
3Itzson Thomp8on, 87 B. T. A. 7M, is a direct ruling to the contrary; 
and, while we have carefully considered the petitioner's elaborate 
arguments in this connection, we adhere to the ruling in that case. " 
See also the case of David L. IIopkina v. clIugruder, 84 Fed. Supp. 
881, a%rmed, 122 Fed. (2d) 608, in which the court said, "the fact 
that the wife's dower interest ha~d previously been created, namely, 
by her marriage to plai»tiQ', and therefore had previously attached 
to the property, does not justify mal. -ing a deduction for its value. " 

In view of the foregoing, it is held that the failure of a spouse to 
relinquish her inchoate dower interest in real property will have no 
effect in determining the value of the property for Federal gift tax 
purposes. 

Valuation of donee's share of amount transferred to a reversionary 
trust. See Rev. Rul. 58 — 242, page 251. 

SUBTITLE C. — EMPLOYMENT TAXES 

CHAPTER 2L — FEDERAL INSURANCE CONTRIBUTIONS 
ACT 

SUBCHAPTER C. — GENERAI PROVISIONS 

SECTION 8121. — DEFINITIONS 
26 CFR 81. 8121(a) — 1: Wages. Rev. Rul. 58 — 168 
(Also 8806, 8401; 81. 8806 (b) — 1. ) 

Tips or gratuities accounted for by an employee to the employer 
for purposes of determining the employee's compensation under the 
minimum wage act of a state constitute "wages" for Federal Employ- 
ment tax purposes. 

S. S. T. 301, C. B. 1938 — 1, 455, distinguished. 

Advice has been requested whether tips or gratuities accounted for 
by an employee to the employer for purposes of determining the em- 
ployee's compensation under a state minimum wage act constitute 
"wages" for Federal employment tax purposes. 

The minimum wage act of the state here involved provides, among 
other things, that, in the case of industries ~ here gratuities have cus- 
tomarily and usually constituted and have been recognized as a part 
of an employee's wages for hiring purposes, an employer may count 
such gratuities as cash wages in an amount not to exceed a stated sum 
per hour as a part of the required minimum hourly wages, provided he 
submits substantial evidence that the employee has actually received 
such amount. Gratuities are defined as voluntary monetary contri- 
butions received by the employee from a guest, patron, or customer for 
services rendered. 

Under the Federal Employment Tax Regulations, the term "wages" 
means all remuneration for employment, with certain exceptions 



$ 3121. ] 344 

and/or limitations not here material. Tips or gratuities paid directly 
to an employee by a customer of an employer, and not accounted. for 
by the employee to the employer, do not constitute wages within the 
meaning of such regulations. See Rev. Rul. 57 — 71, C. B. 1957 — 1, 277. 
See also in this connection Rev. Rul. 57 — 397, C. B. 1957 — 2, 922, with 
respect to the status of so-called service charges made by an employer 
and subsequently disbursed to employees. 

Under the provisions of the state minimum wage law referred to 
herein, a qualified employer may be granted an allowance in an amount 
not to exceed a stated sum per hour, on account of gratuities received 
by an employee from a guest, patron or customer, against the minimum 
cash wages required to be paid to the employee under that law, if the 
employer furnishes substantial evidence that gratuities to the extent 
of such claimed allowance have actually been received by the employee. 

In order for the employer to obtain an allowance for gratuities in 
computing an employee's compensation under the foregoing provi- 
sions of law, he must of necessity require an accounting for gratuities 
from the employee. This situation Axes a de6nite relationship be- 
tween the gratuities received by the employee and the compensation 
to be paid by the employer to the employee. Therefore, it is concluded 
that the amount of tips or gratuities claimed as a part of an employee's 
compensation under the sta, te minimum wage law, constitutes addi- 
tional "wages" as that term is dered in the Federal employment tax 
statutes. 

Accordingly, it is held that the amount which the employer pays 
to an employee in cash and the amount of tips or gratuities accounted 
for by the employee in determining the employee's required com- 
pensation under the state minimuin wage law must be taken into con- 
sideration, when computing the employee's "wages" for purposes of 
the Federal Insurance Contributions Act, the Federal Unemployment 
Tax Act and the Collection of Income Tax at Source on AVages (chap- 
ters 21, 23 and 24, respectively, subtitle C, Internal Revenue Code of 
1954) . 

Compare S. S. T. 301, C. B, 1938 — 1, 455, which holds, in part, that 
thc furnishing by an employee to an employer of a written statement 
of the amount of- his tips merely for the purpose of enabling the em- 
ployer to comply with the requirements of a state unemployment 
compensation act does not constitute an "accounting" as contemplated 
by Article 15(c) of Regulations 90 and S. S. T. 12, C. B. XV — 2, 417 
(1936). 

(Also Section 3401; 31. 3401(a) — 1. ) Rev. Rul. 58 — 269 

The value of stock issued by a corporation to its organizers as 
compensation for services rendered prior to the incorporation 
thereof does not constitute "wages" for Federal employment tax 
purposes. 

Advice has been requested whether the value of stock issued by a 
corporation to its o%cers as compensation for services rendered prior 
to its incorporation constitutes taxable wages for purposes of the 
Federal Insurance Contributions Act (chapter 21, subtitle C, Internal 
Revenue Code of 1954), and for the Collection of Income Tax at Source 
on W'ages (chapter 24, subtitle C, Internal Revenue Code of 1954). 
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In the process of forming the instant corporation, the organizers 
rendered services ivhich coiitributed to its incorporation. Upon is- 
suance of the charter the organizers became oKcers of the corporation 
and the corporatioii issued stock to them in exchange for the services 
they rendered prior to its formation. 

In order for the compeiisa. tion paid to the organizers to constitute 
taxable ivages for purposes of tlie Federal Insurance Contributions 
Act, the organizers would have. to be employees of the corporation at 
the time such services were rendered. Section 3121(d) of the Act 
provides, in part, , that an "employee" is any individual who, under 
the usual common la, w rules applicable in determining the employer- 
employee relationship, has the status of an employee. 

It, is well settled as a matter of law that a contract of agency or 
employment cannot be created on behalf of a nonexistent principal. 
The corporation was nonexistent and incapable of entering into con- 
tracts of agency or employment or of exercising the degree of control 
necessary to constitute it an employer prior to its incorporation. 
Therefore, there could not be any employer-employee relationship 
existing between it and the organizers when the services in question 
were rendered. 

Accordingly, it is held that the value of the stock which was issued 
by the corliora~tion to the organizers as compensation for services 
rendered prior to its incorporation, although includible in gross income 
for Federal income tax purposes for the year in which received, does 
not constitute taxable wages for purposes of the Federal Insurance 
Contributions Act taxes. Likewise, the value of the stock does not 
constitute ~ages for purposes of the Collection of Income Tax at 
Source on %rages, However, the fair market value of any stock 
which such individuals receive for services as overs of the corporation 
constitutes taxable wages for purposes of such taxes at the time the 
stock is transferred to such individuals. 

Payments of benefits from trust fund to employees under unemploy- 
ment benefit plan voluntarily adopted by employer. See Rev. Rul. 
58 — 128, page 89. 

Lockout benefits received by members and nonmembers of a labor 
union. See Re v. Rul. 58 — 139, page 14. 

Lump sum payment received by an employee for cancellation of an 
employment contract. See Rev. Rul. 58 — 301, page 23. 

26 CFR 31. 3121(a) (1) — 1: $4, 200 Limitation. 
(Also Section 3306: 31. 3306(b) (1) — 1. ) 

Rev. Rul. 58 — 80 

Where two separate corporations, which qualify as successor- 
employers under sections 3121(a) (1) of the Federal Insuran& e (, "oa- 
tributions Act and section 3300(b) (1) of the Federal Unemploy- 
ment Tax Act, take over separate units of a business owned and 
operated by a sole proprietor under the management of a key em- 
ployee and ihe employee continued his same supervisory services as 
an officer-employee thereof, each corporation may treat, for pur- 
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poses oi. ' the wage limitation provisions of the Acts, the entire 
amount of wages paid by the proprietor to his key employee during 
the calendar year, prior to the disposal of the business, as wages 
paid by it. 

Advice has been requested whether the entire amount of wages 
paid to an employee during the calendar year by a predecessor em- 
ployer may be treated, for purposes of the wage limitations pro- 
vided in section 3191(a) (1) of the Federal Insurance Contributions 
Act and section 3306(b) (1) of the Federal Unemployment Tax Act, 
(chapters 91 and 23, respectively, subtitle C, Internal Revenue Code 
of 1954), as having been paid by successor-employers where each 
successor-employer takes over a separate unit of the business owned 
and operated by the predecessor-employer. 

A. sole proprietor ovvned two places of business which were operated 
as separate units of a business. A key employee of the sole propri- 
etor was employed as supervisor of both places of business. The 
sole proprietor qualified as an employer under section 8306(a) of the 
Federal Unemplovment Tax Act and reported and paid the taxes 
under the Federal Insurance Contributions Act and the Federal 
Unemployment Tax Act with regard to the wages paid his key 
em loyee. 

uring the calendar year, each of the two places of business was 
taken over by a separate corporate entity and each entity qualified 
as a successor-employer within the meaning of sections 8191(a) (1) 
and 8806(b) (1), 8upra. The sole proprietor's key employee elected 
a corporate oScer of each corporation and continued his same super- 
visory services as before but as an ofhcer-employee of each cor- 
poration. 

Section 3121(a) (1) of the Federal Insurance Contributions Act 
and section 8806(b) (1) of the Federal Unemployment Tax Act pro- 
vides, in part, that if. a successor employer acquires substantially all 
the property used in a business of a predecessor employer, or used 
in a separate unit of a business of a predecessor, and immediately 
after the acquisition employs in his business an individual who im- 
mediately prior to the acquisition was employed in the business of such 
predecessor, then, for the purpose of determining whether the suc- 
cessor employer has paid renumeration with respect to employment 
equal to $4, 900 ($3, 000 under the Federal Unemployment Tax Act) 
to such indiviclual during such calendar year, any remuneration with 
respect to employment paid to such individual by such predecessor 
during such calendar year and prior to such acquisition shall be con- 
sidered as having been paid by such successor employer. 

Accordingly, it is held that inasmuch as the instant corporations 
are considered as successor-employers within the meaning of sections 
3121(a) (1) and 8806(b) (1), supra, each corporation may treat the 
entire amount of wages paid to the key employee by the sole pro- 
prietor as having been paid by it for wage limitation purposes under 
'the foregoing acts; 

The special refund provisions of section 6418 (c) (1) of the Code are 
applicable to employee tax deducted under the Federal Insurance 
Contributions Act with respect to wages in excess of $4/00 paid to 
the sole proprietor's key employee by his employers during the cal 
endar year. See Rev. Rul. 57 — M, C. B. 1957 — 1, 801. 
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employer of employee tax under section 
8101 or employee contributions urlder a 
State law, 
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Methods of computing taxes to be withheld ivhere the employer 
pays the income tax withholding and the employee tax under the Fed- 
eral Insurance Contributions Act on behalf of an employee. See Rev. 
Rul. 58 — 118, page 862. 

Rev. Rul. 58 — 46 96 CFR 61. 81ol (d) — 1: Who are employees. 
(Also Sections 8806, 6401; 31. 8806(i) — 1. ) 

An individual is engaged by a company to haul products to its 
customers. The company has preferred call on his services and he 
may be required, upon an hour's notice, to make deliveries at times 
and to places specified by the company. Refusal to make deliveries 
would jeopardize his position with the company. It has control and 
legal ownership of the trucking equipment and pays the individual 
the full amount of the delivery charges collected from its customers. 
He is required to operate and maintain the equipment, provide and 
pay the necessary operators and helpers, and pay for all insurance 
coverage required by the company. He generally operates the com- 
pany's equipment personally and is not permitted to use it to haul 
for others. Held, the individual and any operators or helpers en- 
gaged to assist him are employees of the company for Federal em- 
plovment tax purposes with respect to services performed for the 
company. 

Revenue Ruling oo — o93, C. B. 1955 — 2, 610, distinguished. 

Advice has been requested relative to the status, for Federal employ- 
ment tax purposes, of an individual who performs hauling services for 
a company, using the company's trucks and equipment. 

The company purchased two tractor-trailer type trucks to be used 
exclusively for the purpose of hauling its products to its customers. 
It entered into a contract with the operator which provides that the 
operator shall have the exclusive right to operate and maintain the 
company's equipment in hauling and delivering the company's prod- 
ucts to its customers; shall pay all expenses in connection therewith, 
including the insurance coverage required by the company; shall hire 
a, nd pay any necessary drivers or helpers; and shall repay the company 
the purchase price of the trucking equipment and any sums advanced 
by it for insurance premiums or other expenses, except that the com- 
pany shall maintain an investment of one dollar in, and retain title 
to, each unit or piece of equipment in use until sold or disposed of by 
mutual agreement of the parties or until termination of the contract. 
All deliveries are to be made promptly and all delivery charges are 
based upon current freight rates between points of origin and delivery, 
the full amount thereof to be billed to the customer by the company, 
collected by the company, and paid over to the operator at agreed 
intervals. The contract may be terminated by either party upon 
thirty-days' written notice to the other. 

The company's purpose in retaining title to the trucks is to maintain 
absolute control and legal ownership of the equipment in order to 
insure itself of a, prompt delivery service, instead of having to rely 
on public carriers. The company has preferred call on the operator's 
time and e6orts. He is required to operate the equipment immediately 
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upon notice of a delivery to be made, many times upon an hour' s 
notice. Deliveries must be made at the times and to the places specified 
by the company. The operator. cannot refuse to make a delivery for 
the company without jeopardizing his relationship with it. He 
generally operates the equipment personally and reports only when 
called, the time of reporting depending upon deliveries to be made. 
For example, there are times when he makes no deliveries for a period 
of two weeks, while at other times he may operate the equipment 
continuously for several days. The operator iles reports with the 
company upon completion of deliveries. When not in use, the trailer 
units are stored on the company's premises and the tractor units are 
kept in the operator's private garage to facilitate maintenance and 
service. 

The operator's services for the company are performed under the 
company's name which is clearly painted on the trucking equipment. 
All deliveries are made directly from the company's plant to its 
customers. No loads are hauled on return trips. The operator is 
not permitted to haul anything in the company's equipment for any 
other persons. All permits, licenses, liability insurance, property 
damage insurance, etc. , covering the equipment and its operation are 
carried in the name of the company. The premiums on all of the 
above insurance policies are paid by the operator. His compensation 
is based entirely upon tonnage hauled and he is not guaranteed a 
minimum amount of compensation. The operator engages, discharges, 
determines the remuneration of and pays all truck drivers and/or 
hei pers required to operate the equipment. 

Section 8121(d) of the Federal Insurance Contributions Act 
(chapter 21, subtitle C, Internal Revenue Code of. 1954) provides, 
among other things, that the term "employee" means any individual 
who, under the usual common law rules applicable in determining 
the employer-employee relationship, has the status of an employee. 
The guides for determining, under such rules, whether an employer- 
employee relationship exists are found in section 81. 8121(d) — 1(c) of 
the Employment Tax Regulations. 

In Revenue Ruling 55 — 598, C. B. 1M5 — 2, 610, certain truck owner- 
drivers performing services in delivering merchandise for a company 
were held to be independent contractors. In that case, a company 
sold its trucks to certain truck drivers under an agreement whereby 
the drivers were required to pay the company the full purchase 
price of the trucks within a three-year period during which time the 
drivers were to provide hauling services exclusively for the company 
on a fiat rate basis. The contract specified that there would be no 
charge to the company for merchandise not delivered; the owner- 
driver would keep the truck in his own custody, exercise reasonable 
care in using it, keep it clean and in good working order at his 
own expense, pay for all fuel and supplies needed to operate the truck& 
and pay all license fees and taxes required for the trucking operation. 
In the event of default in the performance of services or other 
provisions of the agreement, the entire balance remaining unpaid. 
on the trucks would immediately become due and payable. It is the 
position of the Internal Revenue Service in that case that no control 
over the owner-drivers was contemplated by the agreement or practiced 
in the performance thereof, and that the default provisions of the, 
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agreement imposed no more restraint than exists generally in cases of 
contractors who furnish performance bonds containing forfeiture 
clauses whereby they may be penalized for failure to fulfill their 
obligations under such agreements. 

In the instant case, tlie co»ipany has signified its intent to control 
its trucks and the drivers thereof by maintaining legal ownership 
and, in most part, actual custody of the trucking equipment. The 
operator is precluded from any control over or indepenclent action 
vvith respect to the company's equipment in that, he may not solicit 
hauling jobs froni other persons, not, even to avoid having an empty 
truck on return trips from distant points. He is confined, in using 
such equipment, to hauling company products exclusively. Further- 
more, he is required to be on call and to be prepared on an hour' s 
notice to make deliveries at the times and to the places specified by 
the company. He may not refuse to make a company delivery with- 
out jeopardizing his relationship vvith it. These facts clearly indicate 
that the operator is performing personal services for the company, 
that the company may call upon him at any time, and that his services 
are performed on a continuing basis. 

Although the operator may have an investment in the trucking 
equipment he uses in performing hauling services for the company, 
that factor is not, in and of itself, a basis for concluding that an 
independent contractor status exists. The fact that, there is an in- 
vestment is not controlling in determining the status, for Federal 
employment tax purposes, of an individual who renders services for 
another. See Rev. Rul. 56 — 129, C. B. 1956 — 1, 470, at 479. Similarly, 
the provisions of a contract purporting to cstablIsh an individual as 
an independent contractor are not controlling where it is otherwise 
shown, by the circumstances under which the individual's services 
are actually performed, that such a relationship does not, in fact, 
exist. 

It is concluded on the basis of the facts set forth above that the 
company exercises or has the right to exercise such control over the 
operator in the performance of his services for it as is necessary to 
establish the relationship of employer and employee under the usual 
common law rules. Accordingly, it is held that the operator and 
any individuals engaged to assist him are employees of the company 
for purposes of the Federal Insurance Contributions Act, supra. 

The above conclusion is also applicable for purposes of thee Federal 
Unemployment Tax Act and the Collection of Incoine Tax at Source 
on Wages (chapters 23 and 94, respectively, subtitle C, Internal 
Revenue Code of 1954). 

(Also Sections 8306, 3401; 81. 3306 (c) (14) — 1, 
61. 8401(a) — 1. ) 

Rev. Rul, 58 — 176 

An agent remunerated solely by ivay of commission who sells 
insurance for an association on the industrial or debit plan is an 
employee of the association for purposes ot the taxes imposed by the 
Federal Insurance Contributions Act and for purposes of the Collec- 
tion of Income Tax at Source on AVages. 

The services of such an agent are excepted from "emplovment" 
under the Federal (unemployment Tax Act by reason of section 
3306(c) (14) of that Act, because he is remunerated solely by way 
of commission. 
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The Internal Revenue Service has been requested to state its posi- 
tion with respect to the status, for purposes of the Federal employ- 
ment tax statutes, of an agent who sells insurance for an association 
under circumstances similar to those under which industrial insurance 
agents perform services. 

The instant association is engaged in writing accident and health 
insurance throughout the state in which it is organized. It operates 
on a so-called membership basis. Each agent or solicitor operates 
within the territory assigned to him and perforins his services pur- 
suant to the terms of a written contract. The agent's duties consist 
of selling insurance (memberships) and collecting premiums on all 
old and new business in his particular territory. He is given a debit 
book containing the names and addresses of the association's policy- 
holders for the regular collections of accounts and for servicing their 
policies. The agent calls at the association's office sleekly to report 
collections and submit new applications for insurance received by 
him during the week. The agent is paid a commission of 2x percent 
on all premiums collected by him on both new and old business. The 
agent deducts his commission from collections at the end of each 
week and remits the balance of the collections to the association. 
The agent performs his services on a full-time basis. He is required 
to canvass his assigned territory with specified frequency, to call 
on particular customers or prospects and to attend weekly sales meet- 
ings or conferences. The association furnishes the agent with sta- 
tionery and all forms required in his work. Either party may ter- 
minate the contract at any time. 

U'nder section 8121(d) of the Federal Insurance Contributions Act 
(chapter 21, subtitle C, Internal Revenue Code of 1954), the term 
"employee" means, among other things, any individual who, under the 
usual common law rules applicable in determining the employer- 
employee relationship, has the status of an employee. Whether an 
individual is an employee depends upon the particular facts in each 
case. The guides for determining whether an employer-employee 
relationship exists are found in section 81. 8121(d) — l(c) of the Em- 
ployment Tax Regulations. 

The agent in the instant case is engaged in the sale of insurance 
under circumstances analogous to those under which industrial in- 
surance agents perform services. This is evidenced by the facts that 
he makes weekly collections, operates under the debit system, is re- 
quired to make weekly reports with respect to his collections for the 
association, is encouraged by the terms of his contract to prevent 
lapses in his accounts, and works in a, territory assigned to him. It is 
the position of the Service that agents engaged in the sale of insurance 
on the industrial plan are generally to be held to be employees with re- 
spect to the performance of such services. Accordingly, and on the 
basis of the facts presented, it is concluded that the association in the 
jiistailt case exercises or has the right to exercise such control over the 
agent in the performance of his services as is necessary to establish the 
relationship of employer and employee. Therefore, it is held that the 
agent, is an employee of the association for purposes of the taxes im- 
posed under the Federal Insurance Contributions Act and for pur- 
poses of the Collection of Income Tax at Source on Wages (chapter 24, 
subtitle C, Internal Revenue Code of 1054). 
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Inasmuch as the agent in the instant case is remunerated for the 
services he performs for the association solelp by way of commission, 
his services are excepted from "employment ' under the Federal Un- 
employment Tax Act (chapter 28, subtitle C, Internal Revenue Code 
of 1054) by reason of the provisions of section 8306 (c) (14) of tlrat act. 

See Rev. Rul. 58 — 175, page 28, which determines the status of an 
industrial insurance debit saiesm~an for purposes of determining ad- 
justed gross income under the provisions of section 62(2) (D) of the 
Code. 

Rev. Rul. 58 — 177 
Vn individual engaged by two related insurance companies as a 

salesman of general insurance on the industrial or debit plan is re- 
munerated on a commission basis; determines his own work schedule 
and method of solicitation; is provided desk space, forms and collec- 
tion books; receives instructions in selling by company personnel; 
is required to file reports. make regular collections on the accounts 
assigned to him, and remit collections on a weekly basis; and per- 
form:. services solely for the two companies. Held, he is an employee 
of two insurance corupanies for Federal employment tax purposes. 

Revenue Ruling 54 — 812, C. B. 1M4 — 2, 327, distinguished. 

Advice has been requested as to the status, for Federal employment 
tax purposes, of an individual who serves as a salesman of general 
insurance on the industrial or debit plan for two insurance companies 
under the circumstances stated below'. . 

The 3I life insurance company and the N Are insurance company 
(two related companies) engaged 2 as an insurance salesman to solicit 
and sell their respective types of insurance and to make regular collec- 
tions of premiums from the policyholders assigned to him. A per- 
forms his services for the 3I company pursuant to the terms of a 
written agreement designated "A. gent's Contract. " The contract pro- 
vides, among other things, that the company authorizes 4 to solicit 
applications for insurance in the company and to collect the initial 
payments due on the applications; that the company may from time to 
time prescribe rules respecting the eligibility of applicants for in- 
surance and it is understood by the agent that applications not in 
accordance therewith shall be rejected; and that the agent shall be 
free at all times to exercise his own judgment as to the persons solicited 
and as to the method of solicitation. As compensation. for services 
performed, the contract provides that 2 shall receive certain com- 
missions based on collections of premiums and the sale of insurance 
policies. The contract provides that the agency may be terminated at 
any time by either party giving notice. 

The contract entered into between 2 and the N Qre insurance com- 
panv (designated as a contract of employment) indicates that the 
company agrees to remunerate A on the same commission basis as the . ll life insurance companv. This contract contains a statement to the 
eRect that an agent, in accepting a position with the company, agrees 
and understands that he will faithfully follow all instructions of the 
company and that the agency may be terminated at any time by either 
party giving notice. 

The information submitted discloses that A's services for both com- 
panies are performed basically under identical circumstances. He 
may perform his services for both companies anyv-here within a 
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specified county and is not required to conform to any particular 
schedule of work hours. He is required to visit the o%ce to remit his 
collections on Tuesdays of each week, submit his reports of collections, 
lapse schedules, etc. , on Thursdays, and receive his earnings every 
Friday. The companies employ salaried ind. ividuals to demonstrate, 
from time to time, approved selling methods for the benefit of their 
agents. A is provided desk space and the necessary forms and col- 
lection books to be used in his work, but otherwise he pays all expenses 
incurred in such work. The collection book forms provide spaces for 
recording the amounts collected each week from each policyholder and 
payments in arrears as well as those made in advance. It is con- 
templated by the agreement that substantially all of the services will 
be performed by A personally. A does not perform services for any 
other firm or individual, but divides his entire working time in the 
sale of life and fire insuiance between the two companies. 

Section 8121(d) of the Federal Insurance Contributions Act (chap- 
ter 21, subtitle C, Internal Revenue Code of 1954) provides, among 
other things, that, the term "employee" means any individual who, 
under the usual common law rules applicable in determining the em- 
ployer-employee relationship, has the status of an emplovee. The 
guides for determining, under such rules, whether an employer- 
employee relationship exist are found in section 81. 8121(d) — 1(c) of the 
Employment Tax Regulations. 

While A, under his agreement with the companies, enjoys a certain 
degree of f~reedom as to the individuals to be contacted in the sale of 

olicies and in establishing his routine of work, it is the opinion of the 
nternal Revenue Service, in view of the training A receives from 

company personnel, the records he is required to keep, the reports he 
is required to submit, the oKce space and forms provided for his use 
by the companies, and the fact that his relationship with the companies 
may be terminated by them at any time, that he is not operating as an 
independent contractor but is subject to the supervision and control of 
the two companies in question to the extent necessary' to establish the 
relationship of employer and employee under the common law rules 
referred to above. See Rev. Rul. 58 — 176, page 849. Accordingly, it 
is held that A is an employee of the 3I life insurance company and 
the V fire insurance company for purposes of the Federal Insurance 
Contributions Act, ncpre. This conclusion is also applicable for pur- 
poses of the Collection of Income Tax at Source on Wages (chapter 
24, subtitle C, Internal Revenue Code of 1954). See Revenue Rul- 
ing~ 54 — 812, C. B. 1054 — 2, 827, where under difFerent facts the rela- 
tionship between a full-time life insurance salesman and the company 
he represented wa, s such that he was held to be an independent 
contractor. 

Section 8806 (c) (14) of the Federal Unemployment Tax Act (chap- 
ter 28, subtitle C, Internal Revenue Code of 1054) excepts from the 
term "elllploynleilt, " as defined in such Act, services performed by an 
individual for a person as an insurance agent or as an insurance 
solicitor, if all such services are performed for remuneration solely by 
way of commission. The services performed by A for the companies 
referred to herein come within this exception in any year during which 
remuneration for his services is solely by way of commission. 



(Also Sections 3306, 3401; 31. 8306 (i) — 1. ) Rev. Rul. 58 — 968 

For Federal employment tax purposes, a dental hygienist is an 
employee of the dentist for ivhom she performs services, where she 
reports to the clentist's ofhce on designated days of each week and 
gives oral prophylaxis treatments to the patients of the dentist 
under an agreement svith the dentist providing for the payment of 
a fee of oo per cent of the amount charged each patient treated, 
whether or not collected from the patient. 

Ach ice has been requested as to the status, for Federal employment 
tax purposes, of a dental hygienist who gives oral prophylaxis treat- 
nlents to the patients of a dentist under the circumstances described 
below. 

A. practicing dentist has engaged the services of a licensed dental 
hygienist to give oral prophylaxis treatments to his patients in his 
ofhce. The treatment, s consist of removing calcified deposits and 
cleaning teeth. The dental hygienist performs her services on one 
or two days of each week unde~r an oral agreement which provides 
that she shall receive a fee of 50 percent of the amount charged 
the patient, for each treatment. Such fee is paid whether or not 
collected from the patient. . She is qualified to render her services 
without instructions from the dentist and uses her own discretion with 
respect to the methods employed in the treatments. She does not 
secure her own patients but does a, rrange the time the patients shall 
return for any subsequent treatments required. She also charts on 
each patient's card the location of any cavities observed in the course 
of her treatment. She holds herself available to perform oral pro- 
phylaxis services for the dentist on days selected to suit the con- 
venience of both parties. Her name does not appear on the o%ce 
door of the dentist, on his business cards, in the building directory, 
or in the classified section of the telephone directory, and she does 
not advertise her services to the public. All once expenses are borne 
by the dentist and he provides once space for the hygienist and fur- 
nishes all necessary supplies and equipment. The services of the 
hygienist may be terminated by either party at any time. The 
hygienist performs similar services for other dentists on days that 
she does not report to the once of the dentist herein concerned. 

I nder section 8191(d) (9) of Federal Insurance Contributions Act 
(chapter 91, subtitle C, Internal Revenue Cocle of 1054), the term 
"employee" means any individual who, under the usual common law 
rules applicable in determining the employer-employee relationship 
has the status of an employee. The guides for determining, under 
such rules, whether an employer-employee relationship exists are 
found in section 81. 3121(d) — 1(c) of the Employment Tax Regula- 
tions. '9%ether an individual is an employee or an independent 
contractor is largely a question of fact, to be determined from the cir- 
cumstances of a particular case. 

upon the basis of the information presented, it is concluded that 
the dentist exercises or has the right to exercise such control and direc- 
tion over the dental hygienist in the performance of her services as is 
necessary, under the usual common law rules, to establish the rela- 
tionship of employer and employee. Compare Rev. Rul. 57 — 880, 
C. B. 1M7 — 9, 6'34, and Rev. Rul. 57 — 881, C. B. 1957 — 2, 686. Accord- 
ingly, it is held that the hygienist is an employee of the dentist for 
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the purposes of the taxes imposed under the Federal Insurance Con- 
tributions Act. 

The foregoing conclusion also applies for purposes of the Federal 
Unemployment Tax A. ct and the Collection of Income Tax at Source 
on Wages (chapters 23 and 24, respectively, subtitle C, Internal 
Revenue Code of 1954. ) 

26 CFR 31. 3121(d) — 2: Who are employers. Rev. Rul. 58 — 26 
(Also Sections 3306, 3401; 31. 3306(a) — 1, 

31. 3401 (a) — 1. ) 
A surety corporation executed a performance bond on which 

a construction company was the principal obligor and a state board 
of education was the obligee in connection with a contract involv- 
ing the construction of a school by the construction company. The 
bond provided that the board of education was to be saved harm- 
less from loss, cost, or expense by reason of the contract. The 
company defaulted and failed to complete construction of the school, 
whereupon the surety corporation, under an agreement with the 
board, completed the project, using the same labor forces thereto- 
fore used by the construction company but'supervised by the surety 
corporation's agent. Pursuant to such completion agreement, pay- 
rolls were approved by the corporation and paid by the board of 
education out of contract monies remaining in its hands. Eeld, 
the surety corporation was the employer, for Federal employment 
tax purposes, of the labor forces from the date on which it took 
over the construction project through the date of completion thereof. 

Revenue Ruling 54-471, C. B. 1954 — 2, 848, distinguished, 

Advice has been requested whether (a) a surety corporation or 
(b) a state board of education is the employer, for Federal employ- 
ment tax purposes of individuals working on a school construction 
project under the circumstances described below. 

A construction company entered into a contract with a State board 
of education to construct a public school building for an agreed 
amount. In connection with such contract, a surety corporation exe- 
cuted a performance bond on which the construction company was 
named the principal obligor and the board of education the obligee. 
The bond provided, among other things, that the board was to be 
saved harmless from loss, cost, or expense by reason of the contract; 
and, in event of default by the contractor, the surety would not be 
liable for any obligations incurred by the contractor prior to such 
default. Shortly before the contract was completed, the construc- 
tion company defaulted in its performance and failed to complete 
the construction of the school. As the result of such default, the 
surety corporation entered into an agreement with the board of edu- 
cation whereby the surety would complete the project, using the same 
labor crews theretofore engaged by the defaulting contractor, but 
under the supervision of the surety's own agent, in order that the 
buiMing would be ready for use at the beginning of the school term. 
As a matter of convenience, the board agreed to supply the cash for 
the weekly payrolls, and the Federal employment taxes applicable 
thereto. , out of contract monies remaining in its hands. Such cash 
was deducted from the payments due from the board on the construc- 
tion contract. The weekly payrolls were subject to approval by 
the surety's agent. 
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It is evident from the facts presented tlrat the surety corporation 
assumed control of the unfinished construction project in accordance 
with the provisions of the executed bond in order to save the board 
from any loss, etc. , which might occur by reason of the contract 
described above. It appears that with respect to the payment of 
wages and the withholding of the applicable taxes, the board did so 
on behalf of the surety. 

It is the position of the Internal Revenue Service that in a case 
such as this, where, upon default by a construction contractor, the 
contractor's suretv assumes control of the project and the employees 
working thereon, the surety becomes the employer of such employees 
for purposes of the Federal employment tax statutes. 

In view of the foregoing, it is concluded tlrat from the time the 
surety corporation took over the construction project until it was 
completed, it was the employer, for purposes of the Federal Insurance 
Contributions Act (chapter 91, subtitle C, Internal Revenue Code of 
1954), of the laborers working on such project. The wages paid by 
the board to such workers on behalf of the surety corporation and 
the Federal employment taxes applicable thereto should be included 
on the surety corporation's Federal employment tax returns. 

This conclusion is also applicable with respect to the tax imposed 
by the Federal Unemployment Tax Act and for purposes of the 
Collection of Income Tax at Source on Wages (chapters 93 and 24, 
respectively, subtitle C. Internal Revenue Code of 1054). 

In taking~the position that the above conclusion is applicable for 
purposes of the Collection of Income Tax at Source on Wages, 
consideration was given to Revenue Ruling 54 — 471, C. B. 1M4 — 9, 848. 
In that case an advertising agency was engaged by a State citrus 
commission to assist it in demonstrating citrus products. The dem- 
onstrators employed to perform the services were paid by the adver- 
tising agency (from its own funds), which in turn billed the commis- 
sion for the amounts disbursed, plus a commission on each demon- 
strator, and received payment from the commission. That ruling 
held that, although a common law relationship of employer and 
employee existed between the State citrus commission and the demon- 
strators, the advertising agency had control of the payment of "wages" 
to the extent contempla~ted by section 3401(d) of the Internal Revenue 
Code of 1954 and v-as the employer of the demonstrators within the 
meaning of that section for the purpose of withholding of Federal 
income tax on "~ages. " The facts in the instant case are distinguish- 
able from those in Revenue Ruling 54 — 471, supra, in that the surety, 
who became the common law employer of the labor crews upon the 
contractor's default, also paid, or controlled the payment of, their 
wages by arranging with the school board to pay such wages as 
shown on payrolls approved by the surety's agent out of monies due 
the surety for completing the contract, or in e8ect out of the surety's 
own funds. 

It may be pointed out that the conclusion reached in this case does 
not necessarily apply to all cases in which a surety, under the provi- 
sions of a bond, guarantees the covenants and agreements undertaken 
by a contractor. Each ruling must be based upon the facts in the 
particular case, especially in view of possible variations in the bond 
agreements. Compare United 8tate8 v. Phoen4 Indemnity Co. et al. , 
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281 Fed. (2d) 578, and General Casualty Co. of America v. United 
8tates, 205Fed. (2d) 758. 

In both of the above cases, the issue related to the liability of sureties 
for defaulting contractors. In the Phoenzx case it, was determined 
that, based on the provisions of the bond under which the sureties 
guaranteed the performance of all covenants and agreements under- 
taken by the contractor, which included an agreement to pay all 
taxes collectible because of the uorle, the sureties were liable for all 
taxes payable prior, as well as subsequent, to the default. Thus, the 
liability of the surety, as determined by the court in this instance, 
was based upon its contractural liability and not upon the existence 
of an employer-emplovee relationship. Under the circumstances pres- 
ent in the General Casualty case (in which all withheld. taxes subse- 
quent to default had been fully paid), the court held that, prior to the 
contractor's default, the surety had no control over the payment of 
wages and could not be classed as the employer for that period; also, 
that it was not liable under any provision of the bond to the United 
States for taxes withheld by the principal prior to default which the 
latter failed to pay to the Government. 

26 CFR 81. 8121(k) — 1: Waiver of exemption 
f rom taxes. 

Rev. Rul. 58 — 270 

An individual, who is an employee of an organization exempt 
from income tax under section 501(a) of the Internal Revenue Code 
of 1954 as an organization described in section 501(c) (3) of such 
Code and which filed a valid certificate under section 3121(ir) of the 
Federal Insurance Contributions Act prior to August 1, 1950 (the 
date of enactment of the Social Security Amendments of 1950), is 
not precluded, by such action on the part of the organization, from 
obtaining retroactive social security coverage under section 403(a) 
of the Socio. l Security Amendments of 1954, as amended by the 
Social Security Amendments of 1950, provided the individual and 
the emplover-organization otherwise meet the tests prescribed under 
that section. 

Advice has been requested whether an individual, who is an em- 
ployee of an organization exempt from income tax und. er sections 
501(a) of the Internal Revenue Code of 1054 as an organization 
described in section 501(c) (8) thereof and which filed a valid cer- 
tifiicate under section 3121(k) of the Federal Insurance Contributions 
Act (chapter 21, subtitle C, Internal Revenue Code of 1954) prior to 
August 1, 1956 (the date of enactment of the Social Security Amend- 
ments of 1056), is precluded as a result of such filing from obtaining 
retroactive social security coverage under section 408 (a) of the Social 
Security Amendments of 1054, as amended by the Social Security 
Amendments of 1056, if the individual and. the employer-organization 
otherwise meet the tests prescribed under that section. 

The instant organization is exempt from Federal income tax under 
section 501(a) of' the Internal Revenue Code of 1054, and the cor- 
responding provisions of prior revenue acts, as a religious organiza-. 
tion as described in section 501 (c) (3) of the Code. On September 12, 
1954, the organization filed Form SS — 15, Certificate Waiving Exemp- 
tion from Taxes under the Federal Insurance Contributions Act 
(subchapter A, chapter 0, Internal Revenue Code of 1080), pursuant 
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to the provisions of section 1426(1) (now section 8121(k) ) of such 
Act. Thereafter, the organization filed returns and paid the taxes 
under the Federal Insurance Contributions Act in the mistaken belief 
that the waiver certificate which it had previously filed was valid. 
However, it, was later determined by the District Director of Internal 
Revenue that such certificate was invalid for the reason that it had 
been concurred in by less than two-thirds of the individuals in the 
organization's employ at the time the waiver certificate was filed. A 
valid waiver certificate was thereafter filed on June 20, 1956, under 
section 8121(k) of the Act. 

Vnder section 8121(k) of the Federal Insurance Contributions Act, 
any organization exempt from income tax under section 501(a) of 
the 1954 Code as an organization described in section 501(c) (8) may 
file a certificate certifying that it desires to have the insurance system 
established by title II of the Social Security Act extended to services 
performed by its employees, provided at least two-thirds of the em- 
ployees, as computed at the time of filing the certificate, concur in 
such action. Such certificate is e8ective with respect to "wages" 
for services in "employment" performed by an employee whose signa- 
ture appeared on the list filed by the organization or who became an 
employee of the organization after the calendar quarter in which 
the certificate was filed. Similar provisions are contained in section 
1426(1) of the Federal Insurance Contributions Act, eQ'ective under 
the 1989 Code, with respect to organizations exempt from income 
tax under section 101(6) of the 1989 Code. 

Section 408(a) of the Social Security Amendments of 1954, C. B. 
1954 — 2, 608, at page 611, as amended by the Social Security Amend- 
ments of 1956, C. B. 1956 — 2, 1188, at page 1195, provides, in part, as 
follows: 

Iv KNx CAsE IN WHIcH — (1) an individual has been employed at any time 
subsequent to 1950 and prior to the enactment of the Social Security Amend- 
ments of 1956, by an organization which is described in section 501(c) (3) of the 
Internal Revenue Code of 1954 and which is exempt from income tax under 
section 601(a) of such Code but which has failed to file prior to the enactment 
of the Social Security Amendments of 1956 a valid waiver certilicate under 
section 1426(l) (1) of the Internal Revenue Code of 1939 or section 3121(lr) (1) 
of the Internal Revenue Code of 1954; 

the amount of such remuneration with respect to which such taxes have been 
paid shall, upon the request of such individual * ' ", be deemecl to constitute 
remuneration for employment * ~ * . 

The purpose of section 408 (a), Supra, is to provide a means whereby 
an employee of an organization of the prescribed character may ob- 
tain retroactive social security coverage for certain periods after 1950 
in situations where the organization had paid the taxes under the 
Federal Insurance Contributions A. ct in good faith but in the erroneous 
belief that it had waived its exemption from such taxes pursuant to the 
regular waiver procedure provided by section 1426(1) of the 1989 
Code or section 8121(k) of the 1954 Code. Section 403 (a) alfords the 
only procedure whereby an employee may obtain retroactive coverage 
in such a situation inasmuch as the regular waiver procedure does 
not apply to past periods. Thus, an organization which believed it 
had filed a valid waiver certificate, but which had not actually done so, 
cannot correct its mistake for past, periods by subsequently filing a 
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valid w;iiver certificate. Relief in such a situation may be obtained 
by the employee only if he meets the tests prescribed by section 403(a) 
of tlie Social Security Amendments of 1954, as amended, and complies 
with the regulations prescribed thereunder. 

The specific question presented is whether the language of section 
408(a) contained in the clause, "but which has failed to file prior to 
the enactment of the Social Security Amendments of 1956 a valid 
waiver certificate" precludes coverage of the employees of the instant 
organization for. any period prior to the e8ective date of the waiver 
(July 1, 1956) which it filed on June 20, 1956. In the opinion of 
the Internal Revenue Service, the above quoted clause merely describes 
the situation which broupht about a need for the relief provided for 
in section 406(a) and indicates the period within which that situation 
must be found to exist if. the relief is to be available. It does not re- 
quire as a condition to the relief that the mistake which gave rise to 
the situation in the first place remain uncorrected to the date of the 
enactment of section 408(a), supra. Thus, the fact that the organiza- 
tion filed a waiver certificate before the date of the enactment of the 
1956 Amendments which is valid as to a subsequent period is wholly 
without significance in determining whether the relief provided for in 
section 403~(a) is available in the case of such an organization. 

In view of the foregoing, it is held that the valid waiver certificate 
filed by the instant organization on June 20, 1956, does not preclude 
the application of section 403(a) of the Social Security Amendments 
of 1954, as amended by the Social Security Amendments of 1956, to the 
employees of. such organization. 

26 CFR 81. 3121(1) (1) — 1: Agreements entered 
into by domestic corporations with respect 
to foreign subsidiaries. 

A partnership, although the sole owner of one or more foreign 
corporations, does not qualify for the election provided by section 
3121(1) of the Federal Insurance Contributions Act (chapter 21, sub- 
title C, Internal Revenue Code of 1954). This section provides that a 
domestic corporation may, under certain specified conditions, elect 
to have the insurance system established by title II of. the Social 
Security Act extended to certain employees of any one or more of its 
foreign subsidiaries. The term "corporation" as used in section 8121 
(1) of the Code includes associations, joint stock companies, and in- 
surance companies, but does not include partnerships, 

CHAPTER 23. — FEDERAL UNEMPLOYMENT TAX ACT 

SECTION 3306. — DEFINITIONS 
26 CFR 31. 8806(a) — 1: who are employers. 

A surety corporation which completed performance of a breaclied contract. See Rev. Rul. 58 — 26, page 354. 
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26 CFR 81. 8806(b) — 1: Wages. 
Lockout benefits received by members and nonmembers of a labor 

union. See Rev. Rul. 58 — 189, page 14. 

Tips or gratuities accounted for by an employee to the employer 
under the minimum wage act of a State. See Rev. Rul. 58 — 16H, 
page 848. 

26 CFR 81. 8806(b) (1) — 1: @, 000 limitation. 

Wages paid by a predecessor employer which may be treated as 
having been paid by each of tv. o successor-employers under section 
8806(b) (1) of the Federal Unemployment Tax Act. See Rev. Rul. 
58 — 80, page 845. 

26 CFR 81. 8806 (c) (14) — 1: Services of insurance 
agent or solicitor. 

Services performed by agents in the sale of insurance. See Rev. 
Rul. 58 — 176, page 849. 

Salesmen of general insurance on the industrial or debit plan 
remunerated solely on a commission basis. See Rev. Rul. 58 — 177, 
page 851. 

26 CFR 81. 8806 (i) — 1: Who are employees. 

A truck operator performing hauling services for a firm. See 
Rev. Rul. 58-46, page 847. 

Status, for Federal employment tax purposes of dental hygienist, 
performing services in the once of a dentist. See Rev. Rul. 58 — 268, 
page 858. 

CHAPTER 24. — COLLECTION OF INCOME TAX AT SOURCE 
ON WAGES 

SECTION 8401. — DEFINITIONS 

A truck operator performing hauling services for a firm. See 
Rev. Rul. 58-46, page 847. 

Tips or gratuities accounted for by an employee to the employer 
under the minimum wage act of a state. See Rev. Rul. 58 — 168, 
page 848. 

Fees paid to a dental hygienist for oral prophylaxis treatments 
given in the office of a dentist. See Rev. Rul. 58 — 268, page 858. 
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26 CFR 81. 8401(a) — 1: Wages. Rev. Rul. 58 — 145 

Bonuses paid to individuals by a baseball club for signing their 
first cointracts, which contain no provision requiring the perform- 
ance of subsequent services, do not represent remuneration for 
services performed and, accordingly, do not constitute "v ages" sub- 
ject to the withholding of income tax under section 8402 of the 
Internal Revenue Code of 1954. However, bonuses paid to baseball 
players which are predicated on continued employment are subject 
to the withholding of income tax. 

However, the bonus payments received by the baseball players 
under either of these circumstances are taxable as ordinary income 
in the taxable year in which received, 

An inquiry has been received relative to the Collection of Income 
Tax at Sources on Wages (chapter 24, subtitle C, Internal Revenue 
Code of 1954) on bonuses paid by a baseball club to professional base- 
ball players. 

A baseball club pays two types of bonuses to baseball players. One 
type of bonus is paid to a new player solely for signing his first con- 
tract, without any requirement of subsequent service. This type of 
bonus is not contingent upon whether the player is retained by the 
club after a specified time. The second type of bonus is awarded as 
a consideration for the new player's signing his first contract, but 
the payment of a portion of such bonus is dependent upon subsequent 
service by the player or upon his being retained by the club after a 
speci fied date. 

The questions presented relative to the treatment of the two types 
of bonuses for income tax withholding purposes and the answers 
thereto are set forth below, as follows: 

QMe8tion 1. Is the first type of bonus, that is, the bonus paid to a 
new baseball player solely for signing his first contract, subject to the 
withholding of income tax f 

Annoer. Bonuses which are not predicated on continuing employ- 
ment, made to new baseball players solely for signing their first con- 
tracts, do not represent remuner ation for services performed and, ac- 
cordingly, do not constitute wages subject to the v ithholding of income 
tax under section 8402 of the Internal Revenue Code, 

Question 8. Does the above rule in answer to question 1 apply even 
in instances where it is provided that such bonus sh:ill be paid in in- 
stallments over a period of years, ivhich means that some installments 
of the bonus may be paid at a time when the player has the status of 
an employee of the club ~ 

Annoyer. The fact that a bonus is paid in installments over a period 
of years does not, in itself, establish such bonus as wages subject to 
the withholding of income tax. 

Qec8tion 8. If the answer to question 2 is that the rule still applies 
where the bonus is paid in installments, does that rule continue to 
apply where there is a military service clause which provides for 
postponement of payment without introducing any contingency as 
to continued employment except for a requirement that the player 
"reports back in condition to play l" 

newer. If the military service clause contained in the bonus con- 
tract does not introduce any requirement as to continued employ- 
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ment, the presence of the clause in such contract does not alter the 
conclusion reached in answer to question 9 above. 

Question $. Can the rule stated with respect to a bonus payable 
solely upon signing a contract apply even where the contract provides 
also for an additional bonus contingent upon subsequent service and 
retention of the player beyond a specified date ~ 

Amnoer. That portion of the bonus which is not predicated on 
continuing employment would not constitute taxable wages subject 
to the withholding of income tax. However, payments of wages and 
other payments, including bonuses, subsequently made under such 
contracts and predicated on continued employment are subject to the 
withholding of income tax under section 8402 of the Internal Revenue 
Code. 

The bonus payments received by ballplayers under any of the cir- 
cumstances set forth above are taxable to such individuals as ordinary 
income in the taxable year in which received. See Rev. Rul. 55 — 797, 
C. B. 1955 — 9, 95. 

A surety corporation which completed performance of a breached 
contract. See Rev. Rul. 58 — 26, page 354. 

Payments of benefits from trust to employees under supplemental 
benefit plan voluntarily adopted by employer. See Rev. Rul. 58 — 128, 
page 89. 

Lockout benefits received by members and nonmembers of a labor 
union. See Rev. Rul. 58 — 189, page 14. 

Remuneration received by agents in the sale of insurance. See 
Rev. Rul. 58 — 176, page 849. 

Salesmen of general insurance on the industrial or debit plan 
remunerated solely on a commission basis. See Rev. Rul. 58-177, 
page 851. 

Compensation to organizers of a corporation for services rendered 
prior to incorporation. See Rev. Rul. 58 — 269, page 344. 

Payments by a labor union to a member after twenty-five years 
service for a particular company. See Rev. Rul. 58 — 277, page 41. 

SECTION 3409. — INCOME TAX COLLECTED A. T SOURCE 
Amounts received under research fellowship grants. See Rev. Rul. 

58 — 76, page 56. 
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Rev. Rul. 58 — 113 26 CFR 31. 3402(a) — 1: Requirement of 
withholding. 

(Also Section 3121; 31. 3121(a) (6) — 1. ) 
Methods of computing the gross bonus payment, the income tax 

to be withheld, and the employee tax under the Federal Insurance 
Contributions Act, where the employer wishes to pay an employee 
a stated amount of take-home pay as a bonus and pay the taxes to 
be withheld on behalf of the employee with respect to the bonus. 

The Internal Revenue Service has been requested to pass upon 
formulas submitted by employers in computing the gross amount of 
a bonus where the employer wishes to pay an employee a stated amount 
of take-home pap as a bonus and, to pay on the employee's behalf, the 
income tax required. to be withheld under section 3402 of the Internal 
Revenue Code of 1954 and the employee tax under section 3102 of the 
Federal Insurance Contributions Act (chapters 24 and 21, respectively, 
subtitle C, Internal Revenue Code of 1954). 

For purposes of income tax withholding, the term "wages" includes 
the amount paid by an employer on behalf of an employee (without 
deduction from the remuneration of, or other reimbursement from, the 
employee) on account of any tax imposed upon the employee. Sec- 
tion 31. 3401(a) — 1(b) (6) of the Employment Tax Regulations. For 
purposes of the tax under the Federal Insurance Contributions Act, 
the term "wages" does not include employee tax under the Act which 
is paid by the employer but does include the income tax to be withheld. 
Section 31. 3121(a) (6) — 1 of the regulations. Thus, the income tax 
required to be withheld under section 3402 of the Code and the em- 
ployee tax imposed by the Federal Insurance Contributions Act must 
be mcluded as "wages" in the income tax withholding computations. 
In computing the employee tax under the Federal Insurance Contribu- 
tions Act, only the income tax to be withheld constitutes "wages" in 
addition to the amount of the net bonus. 

The Internal Revenue Service does not prescribe formulas to be 
used in computing tax liability but will interpose no objection to the 
use of formulas so long as the statutory requirements are accom- 
plished. If such a method of calculation is used and. the employer 
wishes to absorb on behalf of his employees the income tax withhold- 
ing with respect to bonus payments at the current (1057) minimum 
rate of 18 percent and/or the employee tax under the Federal Insur- 
ance Contributions A. ct at the current rate of 2i/4 percent, the follow- 
ing computations suggested by the employer will be acceptable: 

(1) Based upon the 2. 25 percent rate under the Federal Insurance 
Contributions Act, the net bonus should be increased by 22. 56 percent 
for income tax withholding and by 2. 76 percent for the employee tax 
under the Federal Insurance Contributions Act, a total of 25. M per- 
cent. The figure for income tax withholding is equal to 18 percent of 
the sum of the net bonus, the withholding tax to be paid by the em- 
ployer on behalf of the employee, and the employee tax under the 
Federal Insurance Contributions Act to be paid by the employer. 
The figure for the employee tax under the Fecleral Insurance Con- 
tributions Act is equal to 2. 25 percent of the sum of the net bonus and 
the ivithholding tax to be paid by the employer on behalf of the 
employee. 
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(2) If the employee is not subject to the taxes imposed by the 
Federal Insurance Contributions Act with respect to the bonus pay- 
ment, but is subject to income tax withholding, the net bonus should 
be increased by 21. 95 percent (a figure equa~l to 18 percent of the 
sum of the net bonus and the income tax withholding to be paid by 
the employer on behalf of the employee). 

For purposes of illustration, assume that the employer wishes to 
give an employee a bonus oi $100. 00. If the employee is not subject 
to the Federal Insurance Contributions Act taxes with respect to the 
bonus, the gross earnings figure would be $121. 95 and the employer 
would pay $21. 95 in income tax withholding on behalf of the em- 
ployee. If the employee is subject both to income tax withholding 
and to the Federal Insurance Contributions Act tax with respect 
to the bonus, the gross earnings figure would be $125. 82, made up 
of $100. 00 of net bonus, $22. 56 of income tax withholding, and $2. 76 
of employee tax under the Federal Insurance Contributions Act. In 
addition to the latter two amounts ($22. 56 and $2. 76), the employer 
would also pay $2. 76 of employer tax under the Federal Insurance 
Contributions Act. 

Lump sum payment received by an employee for cancellation of an 
employment contract. See Rev. Rul. 58 — 801, page 28. 

Amounts received. by the recipient of an award which carried with 
it an appointment to an oScially established position as a civil service 
employee of the United States Government. See Rev. Rul. 58 — W2, 
page 59. 

SUBTITLE D. — MISCELLANEOUS EXCISE TAXES 

CHAPTER 31. — RETAILERS EXCISE TAX 

SUIICHAPTER A. — JEWELRY AND RELATED ITEMS 

SECTION 4001. — IMPOSITION OF TAX 

Rev. Rul. 58 — 57 (Also Sections 4011, 4021, 4031. ) 
Periodic or occa. sional auction sales by the United States Customs 

Seridce and by the United States Postal Service to dispose of con- 
fiscated, unclaimed, or damaged jewelry, furs, toilet preparations, 
and luggage are not subject to the retailers excise taxes. 

Advice has been requested whether the retailers excise tax applies 
to periodic or occasional auction sales by the United States Customs 
Service and the United States Postal Service of confiscated, un- 
claimed, forfeited, and damaged articles. 

The United States Customs Service and the United States Postal 
Service acquire title to jewelry, furs, toilet preparations, luggage, etc. , 
through failure or refusal of consignees to claim shipments, forfeited 
seizures, claims for merchandise damaged in transit, and various 
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other causes incidental to their functions as instrumentalities of the 
United States. This merchandise is periodically auctioned to the 
public for the sole purpose of disposing of it. 

Sections 4001, 4011, 4021, and 4031 of the Internal Revenue Code 
of 1954 impose a tax upon jewelry and related items, furs, toilet 
preparations, and luggage, handbags, etc. , respectively, sold at retail. 

Section 4002 of the Code states, in part, that, for purposes of the 
tax on jewelry and related items imposed by section 4001 of the Code, 
the term "articles sold at retail" includes an article sold at retail by 
an auctioneer or other agent in the course of his business on behalf of 
a person who is not engaged in the business of selling like articles, 
In the case of articles so sold, the auctioneer or other agent shall be 
considered the "person who sells at retail. " Section 4012(b) of the 
Code contains similar provisions regarding auction sales of furs. 

Section M0. 3(a) of Regulations 51, made applicable to the 1954 
Code by Treasury Decision 6091, C, B. 1954 — 2, 47, provides that every 
person who sells at retail any article covered by these regulations, 
or leases such article, is liable for tax whether such sale or lease is 
made directly or through an agent. Section M0. 1(b) of the regu- 
lations provides that the phrase "every person who sells at retail" 
means any person engaged in the business of selling articles to a pur- 
chaser at retail. 

It is held that periodic or occasional auction sales by the United 
States Customs Service and by the United States Postal Service of 
jewelry, furs, toilet preparations, and luggage, which have been con- 
fiscated, forfeited, unclaimed, or damaged, are incidental to the 
conduct of the customs and postal service business and that such instru- 
mentalities are not engaged in the business of selling at retail, and are 
not auctioneers or other agents selling articles on behalf of other 
persons as contemplated by sections 4002 or 4012(b) of the Code. 
Accordingly, neither the United States Customs Service nor the United 
States Postal Service is liable for the payment of the retailers excise 
tax in connection with such sales. 

Rev. Rul. 58 — 102 
A small metal ornament, in the shape of a Christmas tree, which 

is designed to be worn on the person for adornment is considered 
an article of jewelry and the sale thereof is subject to the retailers 
excise tax on jewelry and related iteIns. A. corsage or boutonniere 
of artificial fiowers is not an article of jewelry and the sale thereof 
is not subject to the tax. 

Advice has been requested whether the retailers excise tax imposed 
by section 4001 of the Internal Revenue Code of 1954 applies to sales 
of (1) a small metal ornament made in the shape of a Christmas 
tree and (2) a corsage or boutonniere consisting of artificial Qowers 
made of fabrics or plastics. 

The metal ornament made in the shape of a Christmas tree is ap- 
proximately three inches high, two and one-fourth inches wide at the 
base, has various colored miniature bulbs on its front, and is equipped 
with a clasp for the purpose of attaching it to a lapel, dress, coat, or 
other wearing apparel. It was designed as a Christmas season decora- 
tion and may also be attached to Christmas wreaths and packages. 
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Tlie corsage or boutonniere consists of artificial flowers of fabrics or 
plastics made to resemble natural flowers. The arrangement also con- 
tains artificial leaves and is equipped with a metal clasp for the pur- 
pose of attaching it to an article of wearing apparel. 

Section 4001 of. the ode imposes a tax upon certain articles sold at 
retail, including all articles commonly or commercially known as 
jewelry, whether real or imitation. 

Section M0. 80 of Regulations 51, made applicable to the 1954 Code 
by virtue of Treasury Decision 6091, C. B. 1954 — 2, 47, provides that 
the tax attaches to the sale by the retailer of all articles commonly 
or commercially known as jewelry, whether real or imitation, regard- 
less of the substance of which made. Section M0. 81 of Regulations 
51 defines jewelry as follows: 

J'ewelry in general includes articles designed to be worn on the person or 
apparel for the purpose of adornment and which in accordance with custom or 
ordinary usage are worn so as to be displayed, such as rings, chains, brooches, 
bracelets, cuff buttons, necklaces, earrings, beads, etc. The tax is imposed on 
the sale of any such articles at retail, regardless of the substance of which made 
and without reference to their utilitarian value or purpose, unless for a purpose 
speciQcally exempted bv law. 

Corsages and boutonnieres which are made of natural flowers do 
not fall within the classification of jewelry and are not subject to the 
retailers excise tax, even though they may be equipped with pins or 
clasps for attaching them to v-earing apparel. The same conclusion 
must be reached with respect to corsages and boutonnieres made of 
fabrics or plastics in imitation of natural flowers. The term "imita- 
tion" means an artificial likeness of natural flowers in size, color 
and design. Since these corsages and boutonnieres are designed to be 
worn as substitutes for natural flowers, they obviously are not articles 
commonly or commercially known as jewelry, 

Jewelry, on the other hand, which is made in a variety of styles, 
shapes and sizes, may include designs and patterns of flowers, trees, 
etc. Such articles are not made as, or regarded as, imitations of 
flowers, trees, etc. , nor are they intended to be worn as substitutes for 
the natural objects. These articles fall within the classification of 
jewelry regardless of the material of which they are made. 

Accordingly, it is held that a miniature Christmas tree made of 
metal is an article of costume jewelry and is subject to the tax when 
sold. at retail, while a corsage or boutonniere consisting of artificial 
flowers made of fabrics or pla~stics is not taxable. 

Rcv. Rul. 58 — 182 

The retailers excise tax imposed by section 4001 of the Internal 
Revenue Code of 1954 applies to sales of articles of jewelry to the 
hostess of a "costume jewelry party" where she applies certain 
credits toward the purchase price, and the tax attaches to the total 
price for which the articles are sold. Where she purchases articles 
of jewelry at a discount, the tax attaches to the discounted price 
or to the amount actually required to be paid by the hostess for 
the articles. 

Advice has been requested whether the retailers excise tax on 
jewelry and related items applies to sales of jewelry under the 
circumstances described below. If the tax applies, advice has further 
been requested as to the proper basis for computing the tax. 
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A company sells costume jewelry on a party plan whereby' a 
prospective customer agrees to act as a hostess and invite other pro- 
spective customers to a "party" at her home for a demonstration 
of the company's merchandise. When the sales demonstration takes 

lace in the hostess's home, the hostess receives a credit of one dollar 
or each guest who purchases jewelry at the demonstration, a credit 

of one dollar for each future party booked by the salesperson from 
among the other guests, and a credit of two dollars provided that 
her party is held within two weeks from the time the contract was 
made by the salesperson. 

The credit accumulated by the hostess may be applied toward the 
regular purchase price of the jewelry she selects, and she pays the 
balance of the full dollar value of the item. If the hostess does not 
select an article of jewelry and apply her credit to the purchase price, 
she receives nothing for her services. If she has credit in excess of 
the retail se]ling price of the article of jewelry selected, she loses such 
credit. The credits cannot be redeemed for cash but can only be 
applied toward the purchase price of articles of jewelry. 

In addition, the hostess is permitted to buy as many as three addi- 
tional articles of jewelry at a 50 percent discount. However, she 
must purchase the jewelry at the time of her party, and, if she does 
not, do so, she is not permitted to purchase the jewelry at the discount 
price at a future date. 

Section 4001 of the Internal Revenue Code of 1954 imposes a tax 
upon the sale at retail of jewelry and related items, and the tax at- 
taches to the total price for which the articles are sold at retail. 
Section M0. 1(f) of Regulations 51, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 9, 47, provides that the term 
"sale" means an agreement whereby the seller transfers the property 
(that is, the title or the substantial incidents of ownership) in goods 
to the buyer for a consideration called the price, which may consist 
of money, services, or other things. 

Where, as in the instant case, the hostess renders services for which 
she is compensated by the issua~nce of credits, it is held that the trans- 
fer of the property by the company to the hostess for the consideration 
of cash and the credit slips constitutes a sale at retail. Accordingly, 
the retailers excise tax imposed by section 4001 of the Code attaches 
to the total price for which the article of jewelry is sold. For example, 
where a hostess selects an article of jewelry which sells at retail for 
$15, and applies thereto a credit of $13 and pays the balance of $o, 
the tax is computed on $15, the total selling price of the jewelry. 

Where the hostess is merely permitted to purchase taxable articles 
of jewelry at a discount because of the special relationships created be- 
tween the hostess and the retailer, it is held that the retailers excise tax 
attaches to the discounted price or to the amount actually required to be 
paid by the hostess for the jewelry. 

Rev. Rul. 58 — 196 
The retailers excise tax on jewelrv and related items, imposed bv 

section 4001 of the Internal Revenue Code of 1054, applies to sep- 
arate sales of wrist watch bands, bracelets, or straps, if such articles 
are made of, or ornamented, mounted, or fitted with precious metals 
or imitations thereof. 
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excise tax attaches to the sale of the following articles: 

1. Wrist watch bands and bracelets made from stainless steel or 
other nonprecious metals. 

2. Wrist watch bands on which the gold plating is less than one 
one-hundred thousanth of. an inch in thickness. 

8. Wrist w;itch bands on which the gold plating is one one-hunclred 
thousandth of an inch or more in thickness. 

4. Wrist watch bands, bracelets, or straps made of leather, plastic, 
cloth, or other such materials, when made: 

a) without buckles; 
b) with buckles made of nonprecious metals; 

(c) with buckles on which the gold plating is less than one 
one-hundred thousandth of an inch in thickness; 

(d) with bucl-les on which the gold plating is one one-hundred 
thousandth of an inch or more in thickness. 

Section 4001 of the Internal Revenue Code of. 1954 imposes a tax 
upon the sale by the retailer of jewelry and related items, including all 
articles commonly or commercially known as jewelry, whether real 
or imitation, and articles macle of, or ornamented, mounted, or 
fitted with precious metals or imitations thereof. That section also 
enumerates watches, clocks, and cases and movements for watches 
and clocks, as articles which are subject to the tax. 

Section 820. 33 of Regulations 51, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 2, 47, provides that, the term 
"precious metals" includes platinum, gold, silver, and other metals of 
similar or greater value and that the term "imitations thereof" in- 
cludes platings and alloys of such metals. S. T. 935, C. B. 1948 — 2, 
192, holds that articles, other than articles commonly or commercially 
known as jewelry, merely coated with a deposit of precious metal or an 
alloy of such metal which is less than one one-hundred thousandth of 
an inch in thickness, are not ornamented with a precious metal or 
imitation thereof, 

Bands, bracelets, or straps which are designed for the purpose of 
holding a wrist watch are not considered articles commonly or com- 
mercially known as jewelry. However, wrist watch bands, bracelets, 
or straps which are made of, or ornamented, mounted, or fitted with 
precious metals or imitations thereof are taxable articles within the 
meaning of section 4001 of the Code. Such articles are considered to 
be ornamented. when plated with a deposit of precious metal or an 
alloy of such metal if the plating is one one-hundred thousandth of 
an inch or more in thickness. 

Accordingly, it is held that the retailers excise tax imposed by sec- 
tion 4001 of the Code will attach to the sale of items 3 and 4(d), but 
will not attach to the sale of items 1, 2, 4(a), 4(b), and 4(c) above 
when sold at retail as separate articles. However, where a wrist 
watch band, bracelet, or strap is sold on or with a wrist watch, the 
retailers excise tax will attach to the entire selling price of the watch 
and band, bracelet, or strap, regardless of the material of which 
made. 
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Rev. Rul. 58 — 19Y 

The retailers excise tax imposed by section 4001 of the Internal 
Revenue Code of 1954 does not apply to the sale of a decedent's 
jewelrv collection by an executor of the decedent's estate, provided 
neither the decedent nor the executor was engaged in the business 
of selling jewelry at retail. 

The Internal Revenue Service has been asked whether the sale of 
a decedent's jewelry collection by an executor of the estate is subject 
to the retailers excise tax. 

A va, luable jewelry collection is included in a decedent's estate. 
The decedent was never engaged in the business of buying and selling 
jewelry but acquired this jewelry collection for her personal use. 
The executor, who is not engaged in the business of selling jewelry, 
sold this collection in liquidating the estate. 

Section 4001 of the Internal Revenue Code of 1954 imposes a tax 
upon the price for which jewelry and related items are sold at retail. 

It is held that, under the circumstances described above, since 
neither the decedent nor the executor was engaged in the business of 
selling jewelry at retail, the sale of the jewelry collection for the 
purpose of liquidating the estate is in the nature of a private sale 
and, therefore, is not subject to the tax imposed by section 4001 of 
the Code. However, under the provisions of section 4002 of the Code, 
if the jewelry collection had been sold bv an auctioner or other agent 
in the course of his business on behalf. of the executor of the decedent's 
estate, the sale would be a sale at retail and, therefore, would be subject 
to the tax. 

Rev. Rul. 58 — 213 
The sale of an instrument consisting of a barometer, a thermome- 

ter, a hygrometer, and a clock mounted in the same casing, is consid- 
ered to be a sale of a combination of a taxable clock and nontaxable 
articles. Accordingly, the retailers excise tax imposed by section 
4001 of the Internal Revenue Code of 1954 is based on that portion 
of the retail sales price charged for the combination which is 
attributable to the clock. 

Advice has been requested concerning the applicability of the re- 
tailers excise tax to the sale of an instrument consisting of a barometer, 
a thermometer, a hygrometer, and a clock mounted in the same casing 
and sold as a unit. 

A retailer sells an instrument which consists of a barometer, a 
thermometer, a hygrometer and an eight-day jeweled clock mounted 
in a walnut frame or casing. He sells the instrument at a total unit 
price. 

Section 4001 of the Internal Revenue Code of 1954 imposes a tax 
on the sale of watches and clocks at retail. 

In the instant case, it is held that the sale of the instrument is a 
combination sale of a clock, a barometer, a thermometer, and a hy- 
grometer. The sale is thus considered to be a sale of a taxable clock 
combined with nontaxable articles. Accordingly, the retailers excise 
tax imposed. by section 4001 of the Code attaches to that portion of 
the retail sales price charged for the combination which is attributable 
to the clock, The taxable portion may be determined by applying to 
the retail sales price of the combination the ratio which the separate 
retail sales price of the taxable article bears to the sum of the retail 
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sales prices of. both the taxable and nontaxable articles when sold 
separately at retail. 

If one or more of the articles are not sold separately at retail and 
do not have established retail sales prices, the taxable portion may 
be determined from a comparison of the actual costs of the articles. 
Thus, if the cost of the jeweled clock represents one-half of the 
total cost of the clock, barometer, thermometer, and hygrometer, the 
tax will attach to one-lialf of the ietail selling price of the instrument. 
The cost of the walnut frame or casting may be disregarded for the 
reason that such cost is proportionately allocable to both the taxable 
clock and the nontaxable articles and prorating such cost would not 
alter the ratio. The retailer's records should clearly show the break- 
down of the retail sales prices or the respective costs of the articles; 
otherwise, the tax will attach to the total price charged for the com- 
plete instrument. 

Rev. Rul. 58 — 811 
Hair ornaments are subject to the retailers excise tax on jewelry 

and related items, imposed by section 4001 of the Internal Revenue 
Code of 1054, only if made of, or ornamented, mounted or fitted 
with precious metals or pearls, precious or semiprecious stones, 
or imitations of the foregoing. 

Advice has been requested whether the retailers excise tax on sales 
of jewelry and. related items applies to the sale at retail of the article 
described below. 

A retailer sells a bobby pin with a miniature butterfly attached. 
The butterfly is made of nylon net and decorated with plastic glitter. 
The frame, body, and antenna, of the butterfly are made of gold 
colored wire and thread. 

Section 4001 of the Internal Revenue Code of 1954 ilnposes a tax 
upon. retail sales of jev-elry and related items, including all articles 
commonly or commercially known as jewelry, whether real or imi- 
tation, and articles made of, or ornamented, mounted or fitted with 
precious metals or imitations thereof. 

Section 320. 81(a) of Regulations 51, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 2, 47, states that jewelry 
in general includes articles designed to be worn on the person or 
apparel for the purpose of adornment and v;hich in accordance with 
custom or ordinary usage are worn so as to be displayed, such as rings, 
chains, brooches, bracelets, cuff buttons, necklaces, earrings, beads, etc. 
The tax is imposecl on the sale of any such articles at reta~il, regard- 
less of the substance of which made and v;ithout reference to their 
utilitarian value or purpose, unless for a purpose specifically exempted 
by law. 

Section 320. 81(b) of the regulations states that jewelry also inchides 
articles to be carried in the hand, or hung on the arm, or carried or 
worn on the person, whether in pocket or bag or under the outer gar- 
ments, such as cigarette cases, eyeglass cases, pencils, powder boxes, 
garter buckles, canes, purses or haiidbags, if made of, or ornamented, 
mounted or fitted with, pearls, precious or semiprecious stones, or 
imitations thereof. Such articles are likewise subject to tax without 
regard to their utilitarian value or purpose. 
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Section 320. 31(c) of the regulations states that for purposes of the 
tax, it is immaterial ivhether jewelry is real or imitation. 

Section 320. 33 (a) of the regulations provides that the tax is imposed 
on the sale at retail of any article, as distinguished from those articles 
commonly or commercially known as jewelry as described in section 
320. 31, which are made of, or ornamented, mounted or fitted with. 
precious metals or imitations thereof. 

It is held that hair ornaments are subject to the retailers excise tax, 
imposed on sales of jewelry and related items, only if made of, or or- 
namented, mounted or fitted with precious metals or pearls, precious 
or semiprecious stones, or imitations of the foregoing. See Revenue 
Ruling 178, C. B. 1053 — 2, 352, which relates to barrettes and combs so 
ornamented. 

Accordingly, the bobby pin described above is not considered to be 
an article of jewelry within the meaning of section 4001 of the Code. 
The sale of such bobby pin, therefore, is not subject to the tax imposed 
by that section. 

Rev. Rul. 58-330 

Section 4001 of the Internal Revenue Code of 1054 imposes a tax 
on the sale at retail of several enumerated items, including watches, 
clocks, and cases and movements for ~atches and clocks. Held, a 
clock is subject to the tax when sold at retail, regardless of whether 
such clock is new, secondhand, or antique, or whether it is in working 
condition. Likewise, all cases and movements for clocks are taxable 
when sold separately at retail regardless of whether such cases or 
movements are new or used. Therefore, the sale of an antique clock 
to a purchaser for use rather than for resale is subject to the retailers 
excise tax, even though the clock may previously have been sold in a 
taxable transaction. 

Whether the term "sold at retail" is equivalent to "sale for purposes 
other than resale". See Rev. Rul. 58 — 125, page 561. 

Applicability of the statute of limitations to the tax due on jewelry 
and related items when not reported by a retailer who files a return 
on other retailers excise taxes. See Rev. Rul, 58 — 274, page 4M. 

SUBCHAPTER B. — FURS 

SECTION 4011. — IMPOSITIOX OF TA. X 
Rev. Rul, 58 — 37 

Information for use by retailers as a guide in determining their 
liability for the retailers excise tax on furs imposed by section 4011 
of the Internal Revenue Code of 1954. 

The Internal Revenue Service has been asked to publish information ' for use as a guide by retailers in determining their liability for the 
retailers excise tax on furs. 
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Section 4011 of the Internal Revenue Code of 1954 imposes a tax 
upon the sale at retail of articles made of fur on the hide or pelt, 
and articles of which such fur is the component material of chief value, 
but only if such value is more than three times the value of the next 
most valuable component material. Section 820. 40 of Regulations 51, 
made applicable to the 1954 Code by Treasury Decision 6091, C. 8. 
1954 — 2, 47, provides that the tax is not confined to the sale of fur 
articles used as v earing apparel but applies to sales of any fur article 
suitable for any use, such as rugs, fur robes, etc. The tax does not 
apply to sales of raw fur. 

It will be noted tliat there are two categories of articles which 
are subject to the tax, namely, (1) those made of fur on the hide or 
pelt, and (2) those of which fur on the hide or pelt, is a component 
materia, the value of which is more than three times the value of the 
next most valuable component material. In determining whether 
the sale of an article of ivhich fur is a component material is subject 
to tax, the value of such fur at the time of assembly of the article 
must be compared to the value of each other single component, at such 
time. In comparing the value of the fur to the other components, 
all costs, including labor, of making or preparing a complete com- 
ponent should be considered. EIowever, the cost of assembling the 
components into the finished article should not be considered. Where 
the value of the fur, as compared with the value of the other com- 
ponent materials in an article, is not such as to render the sale 
taxable, the retailer must establish that fact by maintaining adequate 
records or documentary evidence, such as a written statement obtained 
from the manufacturer or producer of the article, stating that the value 
of the fur at the time of assemblage of the article was not more than 
three times the value at such time of the next most valuable component 
material. In the absence of such records or documentary evidence, 
the tax must be paid with respect to the sale of such article at retail. 

The Internal Revenue Service has received numerous inquiries 
concerning whether certain materials should be classified as "fur on 
the hide or pelt. " The peltries of certain animals, with the hair 
wholly or partially intact, are well recognized as being "fur on the 
hide or pelt. " There are other animals, however, such as certain 
types of sheep, whose hair is so fine that its natural tenclency is to 
become matted or felted, so that in its natural condition it neither 
resembles fur nor is used as fur. Just before such sheep are 
slaughtered, the wool is closely sheared from the animal for use in 
weaving woolen fabrics. The resulting pelt, with the remaining 
short wool still having a matted or felted appearance, is known as 
"clomestic type" shearling. The term "domestic type" iiicludes sheep- 
skin or lambskin of either domestic or foreign origin& such as sheepskin 
or lambskin from merino or crossbred sheep or lambs. Thus, the 
term "domestic type" refers to domesticated types of animals without 
regard to their place of origin. 

The "domestic type" shearling clescribed above is used extensively 
as liiiings in coats, gloves, and slippers. When used in this conrlition, 
it is not considered to be fur. Hoivever, there have been developed 
certain processes involving combing, "electrifying" with chemicals, 
washing, bleaching, dyeing, etc. , whereby this "domestic type" shear- 
ling loses its felted appearance. The niaterial thus processed is knoivn 
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and sold commercially as fur under various names. Other animals, 
such as South American sheep, possess hair which grows in tight 
spirals and does not felt as readily as the hair of the "domestic type" 
animals. Accordingly, the pelts of such animals are known and sold 
commercially as fur without the extensive processing described above. 

The list below is illustrative of the determinations which have been 
made by the Rational Once of the Service on questions of classifica- 
tion. The "taxable" column includes the materials which have been 
held to constitute "fur on the hide or pelt, " while the "nontaxable" 
column includes materials which have been held not to constitute "fur on the hide or pelt. " 

TAXABLE 
Alpaca. 
Baum marten. 
Bear. 
Beaver. 
Bobcat. 
Broadtail. 
Buffalo. 
Bunny fur. 
Calfskin, with hair on. 
Caracal. 
Caribou hide, with hair on. 

Cougar. 
Cowhide, with hair on. 
Coyote. 
Deer hides, with hair on. 
Doghide, with hair on. 
Ermine pelts or tails. 

Fox pelts or tails. 
Goatskins. 
Hair seal. 
Horsehide, with hair on. 
Iceland lambskin, whether in 

natural state, processed or 
dyed. 

Iceland sheepskin, whether in 
natural state, processed or 

Kidskin. 
Krimn1er. 
Laskinlamb, whether in natural 

colors, processed or dyed. 
Lambskin of the so-called "do- 

mestic type" if electrified, dyed 
or otherwise processed to re- 
semble fur. 

Lion pelts. 
Marten. 
Mink pelts and tails. 
Moose hide. 
Mouton, whether in natural color 

or dyed. 
Muskrat. 
Nutria. 

NolvTAxABLE 

Chamois skins. 

Lambskin of the so-called "do- 
n1estic type", in its natural 
condition. 

Nylon, even though processed and 
dyed to resemble fur. 
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TAXAiiLE 
Otter. 
Persian la mb. 
Pony. 
Rabbit. 
Raccoon pelts or tails. 

Reindeer hide, vvith hair on. 
Sable. 
Shearling of the so-called "do- 

niestic tvpe" which has been 
electritied or otherivise proc- 
essed to resemble fur. 

Sheepskin of the so-called "do- 
niestic type" which has been 
electrified or otherii ise proc- 
essed to resemble fur. 

5 OKTA SABLE 

Rayon, even though processed to 
resemble fur. 

Shearling of the so-called "do- 
mestic tvpe" in its natural un- 
processed condition. 

Sheepskin of the so-called "do- 
mestic trpe" in its natural un- 
processed condition. 

Slinl-, with hair on. 
South American lambsliin. 
South American sheepskin. 
Spanish lambskin. 
Squirrel. 
Tiger pelts. 
Wolf. 
Wolverine. 

The Service has received other inquiries concerning whether certain 
mticle8 should be classified as articles made o j fur on tlie hide or pelt, 
or as articles of which fur on the hide or pelt is a component materiaL 
Retail sales of articles of the first category are taxable without regard 
to the relative value of the fur, while articles of the second category 
are taxable only if the value of the fur component is more than three 
times the value of the next most valuable component. The list below 
is illustrative of the determinations which Iiave been made on such 
quest lolls. 

ARTICLES llADE OF FUR 
ARTICLES OF WIIICEI FUR IS A 

CO5IPOÃEXT lIATERIAL 

Ascots, fur. 
Bags, fur. 
Belts, fur. 

Berets, fur. 

Boots, maile entirely of fur. 

Borders, fur. 
Boutonnieres, fur. 
Buttons, fur. 
Capes, fur. 
Caps, fur. 

Chokers, fur. 
Coats, fur. 

475254 ' — 58 — 25 

Belts, fur-triinmed. 

Berets, fur-trimmed. 

Boots, fur-lined. 
Boots, fur, with leather soles. 

Caps, fur-trimmed or fur-lined. 
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ARTICLES MADE OF FUR 

Collars, fur, which can be worn 
separately or interchangeably 
with coats, suits or other gar- 
ments. 

Cuffs, fur. 
Doll clothing, fur, such as booties, 

coats, etc, 

Ear mules, fur. 
Gloves, fur. 

Hats, fur. 

Head bands, fur. 
Lapels, fur. 
Lining, fur, when sold separately 

from the sale of a coat. 
Mittens, fur. 

Muffs, fur. 

Parkas, fur. 

Piping, fur, sold separately. 
Play clothing, such as Davy 

Crockett fur hats. 

Rugs, fur, regardless of whether 
bound or lined, 

Scarves, fur. 

Shoe dusting mitts. 

Sl-ins, completely finished and 
mounted, such as those used in 
scarves. 

Sleeves, fur. 
Stoles, fur. 

Striping, fur, sold separately. 
Tails, fur. 

ARTIOI, Es oF WHIOH Fus Is 
A CO IIPONENT MATE RIAL 

Coats, fur-trimmed cloth. 
Coats, reversible, made of fur on 

one side aml cloth on the other. 
Coats, fur-lined cloth. 

Dress novelties, fur-trimmed. 

Gloves, fur-backed with palm of 
another material. 

Gloves, fur-lined. 

Hats, fur-trimmed. 

Mittens, fur-backed with palm of 
another material. 

Muffs, cloth, fur-trimmed. 

Parkas, fur-trimmed or fur-lined. 

Play clothing, such as fur- 
trimmed or fur-lined Davy 
Crockett hats, suits and jackets. 

Shakos, fur-trimmed. 

Shoes, made partially of fur. 

Slippers, f ur-lined. 

Toys or novelties made of fur and 
stuffed with other materials. 

Turbans, fur 
Turbans, fur-trimmed. 

For further guidance in determining the taxability of articles, see 
Mimeograph 6128, C. B. 1947 — 1, 154, Revenue Ruling 98, C. B. 1953 1I 
424, Revenue Ruling 54 — 100, C. B. 1954 — 1, 245, and Revenue Ruling 
56-291, C. B. 1956-1, 501, 
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The above classifications are not to be considered all-inclusive. They 
merely reflect determinations which have been made by the National 
Ofiice of the Service. In any case where the classification of a par- 
ticular material or article not listed above is in question, a specific 
ruling or deterniination thereon should be requested from the Service. 

Regarding fur articles produced from pelts furnished by customers, 
section 4012 of the Code provides that where a person, wlio is engaged 
in the business of dressing or dyeing fur skins or of manufacturing, 
selling, or repairing fur articles, produces a taxable fur article from 
fur on the hide or pelt furnished, directly or indirectly, by a customer, 
and the article is for the use of, and not for resale by, such customer, 
the transaction shall be deemed to be a sale at retail and the person 
producing the article shall be deemed to be the person selling such 
article at retail for the purposes of the tax. The tax applicable to 
such transactions is to be computed upon the fair retail market value 
of the finished article, as determined by the Secretary of the Treasury 
or his delegate. Generally, the fair retail market value may be con- 
sidered as the retail sales price for which the same or a similar finished 
article is sold by retailers generally in the ordinary course of the 
retail trade. 

Taxable fur articles, such as collars, cufFs, lapels, buttons, borders, 
etc. , may be produced by retail furriers in connection with the repair- 
ing, remodeling, or restyling of used fur garments. See S. T. MO, 
C. B. 1044, 607, which also holds that under such circumstances the 
tax attaches to that, portion of the price charged for the entire job 
which is attributable to the fur article so produced, where any complete 
garment or complete article is produced (1) from fur, either used or 
unused, which is furnished by the furrier, or (2) from unused fur fur- 
nished by the customer. That ruling further holds, however, tliat 
the tax does not attach (1) where a complete garment or article is 
produced from used fur furnished by the customer, or (2) where fur, 
whether used or unused and whether furnished by the furrier or by 
the customer, is used in a repair, remodeling, or restyling operation 
in which no comp/ete garment or ei title is produced. 

Auction sales by the United States Customs Service and by the 
United States Postal Service of confiscated, unclaimed, or damaged 
furs. See Rev. Rul. 58 — 57, page 368. 

YVhether the term "sold at retail" is equivalent to "sale for purposes 
other than resale. " See Rev. Rul. 58 — 125, page 561. 

Applicability of the statute of limitations to the tax due on furs 
when not reported by a retailer who files a return on other retailers 
excise taxes. See Rev. Rul. 58 — 974, page 495. 
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SUBCHAPTER C. — TOILET PREPARATIONS 

SECTION 4021. — IMPOSITION OF TAX 

Rev. Rul. 58 — 88 

Lists of articles which are taxable as toilet preparations under 
section 4021 of the Internal Revenue Code of 1954 and articles 
which are not taxable as toilet preparations within the purview of 
that section. 

Mimeograph Coll. No. 5828, C. B. 1945, 488, superseded. 

The Internal Revenue Service has been asked to publish, for use 
by retailers as a guide in determining their liability for the retailers 
excise tax on toilet preparations, an illustrative list of articles on 
which rulings of taxability or nontaxability have been issued. 

Section 4021 of the Internal Revenue Code of 1954 provides: 
There is hereby imposed upon the following articles sold at retail a tax 

equivalent to 10 percent of the price for which so sold— 
Perfume. Pomades. 
Essences Hair dressings. 
Extracts. Hair restoratives. 
Toilet waters. Hair dyes. 
Cosmetics. Aromatic cachous. 
Petroleum jellies. Toilet powders. 
Hair oils. 

Any other similar substance, article, or preparation, by whatsoever name 
known or distinguished; any of the above which are used or applied or 
intended to be used or applied for toilet purposes. 

Section M0. 50(a) of Regulations 51, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1054 — 2, 47, provides that the 
tax applies to the sale by the retailer of the articles enumerated above 
and similar articles commonly or commercially known as toilet 
articles, which are used or applied, or intended to be used or applied, 
for toilet purposes. Any article advertised or held out for toilet 
purposes, or for any purpose for which the articles enumerated in the 
law are customarily used, will be subject to the tax regardless of 
the name by which it may be known or distinguished. The tax attaches 
to the sale by the reta, iler of any preparation which is used or applied 
or intended to be used or applied for toilet purposes or used in con- 
nection with the bath or care of the body, or applied to the clothing as 
a perfume or to the body as a toilet article. The fact that any particular 
product, preparation, or substance coming within the scope of the 
law may have, or be held out to have, a n1edicinal, stimulating, re- 
medial, or cura~tive value does not exempt it from the tax, if it is used, 
or held out for use, as an adjunct to the toilet or for toilet purposes. 

Under the provisions of section 4022 of the Code, the tax on toilet 
preparations shall not apply to lotion, oil, powder, or other article 
intended to be used or applied only in the care of babies. Section 
M0. 50(c) of the regulations provides that the determination of 
whether toilet articles are intended to be used or applied only in 
the care of babies will be made only by reference to the advertising 
with respect to, and the labeling contained on, the article. If an 
article is advet tised and labeled as being for use in the care of babies 
and is not advertised or labeled as usable by persons other than babies 
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the article is exempt froni tax even though the particular pur- 
chaser buys it for adult use. On the other hand, an article which is 
represented by advertising or labeling as fit for adult use, in addi- 
tion to use in the care of babies, will not be exempt from tax even 
though sold to a purchaser who intends to use the article only in 
the c~are of babies. 

There are listed below articles which the Internal Revenue Service 
has held to be toilet articles or preparations subject to tax when 
sold at retail. There are also listed articles which the Service has 
held not to be toilet articles or preparations within the meaning of 
the statute and therefore not subject to tax. Tlie. articles or prep- 
arations included in these lists should be considered illustrative instead 
of all-inclusive. 

TAx ABLE 

After shave creams, lotions, or pow- 
ders. 

Almoml meal and paste. 

Anti-perspirants. 

Aromatic cachous (Sen-Sen). 
Astringents (after shave, anti-per- 

spirants, etc. ) . 
Atomizers containing perfume and 

other taxable liquids. 

Bandoline. 
Bath crystals. 
Bath milks. 
Bath oils. 
Bath powders. 
Bath salts. 
Bath tablets. 
Bay rum. 
Beauty creams, mask preparations, 

etc. 
Bleach creams aml lotions (incluiling 

freckle remover) . 
Body powders (unless advertised or 

labeled for use in care of babies 
only) . 

Bouquet liquids. 
Breath swceteners (except candy, 

chewing gum, chlorophyll tablets 
and lozenges), 

Brilliantines. 

Bubble bath preparations. 

Cleansing creams and lotions (includ- 
ing those for removing stains from 
the skin). 

Cocoa butter (if advertised or labeled 
for toilet purposes). 

Cold creams. 

Foib TAX'. IlLE 

Acne creams or lotions (if not recom- 
mended for toilet purposes). 

Anointing oils (if advertiseil anil lab- 
eled for use in care of babies only), 

Antiseptics (if not recommended for 
toilet purposes). 

Baby oils, pov ders, creams, lotions (if 
advertised and labeled for use in 
care of babies only). 

Brushless shaving cream (if not rec- 
ommended for use after shaving). 

Chlorophyll, in lozenge, tablet, or 
liquid form, to be taken internallv. 



m) 
4021. ] 378 

TAXABLE 

Colognes. 
Compacts containing rouge or powder. 
Compact refills. 

Cosmetics. 
Cosmetic stocking preparations. 
Cuticle softeners and removers. 

Deodorants (even though having a 
medicinal or curative value, if ad- 
vertised or labeled for use as a body 
deodorant). 

Deodorants (for use in closets, bureau 
drawers, etc. , for imparting fra- 
grance to clothing). 

Depilatories (except of the abrasive 
or mechanical type). 

Dusting powders (unless advertised 
or labeled for use in care of babies 
only) . 

Essences and extracts, perfume. 
Eyebrow pencils. 

Eyelash mascara and eyelash and 
brow dyes. 

Eye shadows. 
Face creams. 
Face lotions, facial oils. 
Face packs. 
Face powders, in loose or cake form. 

Fingerwave lotions. 
Floral essences. 

NoNTAxABLE 

Corn or callous removers. 

Dandruff preparations or products 
used or intended for use as a remedy 
for, or as an application for relief 
from, dandruff (including the inci- 
dental elimination of dandruff scales 
or flakes), provided the labels, leaf- 
lets or other advertising relating 
thereto are so limited as to exclude 
any reference to the use of the prep- 
arations or products for toilet pur- 
poses (such as to improve one' s 
personal appearance). Scalp lo- 
tions and scalp ointments, ho~ever, 
which are used or intended for use 
as a treatment for dry, oily or falling 
hair are taxable. 

Dentifrices. 

Deodorants (for use only for spraying 
rooms, bedding, or inside of auto- 
mobiles) . 

Electric shaving preparations which 
serve the same functional purposes 
as lather or brushless sha ving 
creams, provided they are not rec- 
ommended for use after shaving or 
for other toilet purposes. 

Emery boards. 

Eye drops, eye lotions and eye washes 
(if not recommended for beautifica- 
tion of the eyes). 

Eyelash brushes. 
Evelash combs. 
Eyelash curlers. 

Facial tissues. 
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'TxxABLE 

I'uuudation makeup film. 
Freckle ren&overs. 
Fullers earth (if recommended for 

toilet purposes) . 
Glvceriue and rose water. 

Hair bleaches. 
Hair dressings. 
Hair dyes. 
EIair lotions. 
Hair oils. 
Hair pon&ades (regardless of whether 

they are colored or scented). 
Hair removers (except those of the 

abrasive or mechanical type). 
Hair restoratives. 
Hair spravs. 
Hair straighteners. 
Hair tints and rinses. 
Hair tonics. 
Hand creams. 
Hand lotions. 
Henna. 
Lavendar water. 
Leg makeup. 
Lip ices and salves (if colored or per- 

fumed or if reco&nmended for the 
prevention of chapped lips or for 
other toilet purposes). 

Lip pomade. 
Lipsticks, lipstick refills. 
Liquid face powder. 
Liquid lip color. 
Liquid stockings. 

Manicure preparations. 
Mascara. 
Massage creams. 

Mittens containing toilet powder. 

Mustache wax. 
Xa il bleaches. 
X;& il enamels. 
Xail euamel or polish removers. 

X ON TAXABLE 

I"oot creams, balms, lotions, an&i 
powders for use in the treatment of 
tired, achin ", burning or itching 
feet, or of sl-in irritations such as 
"athlete's foot, " provided no claims 
or reco&u&ueudations are nmde in 
advertisiug matter for use;&s de- 
odorants, auti-perspirants, or for 
other toilet purposes. 

Glvcerine (if not recommended for 
toilet purposes). 

Lip ices and salves (uncolored and 
unperfumed and recommended for 
use only after exposure). 

Manicuring instruments. 

Medicated preparations (if recom- 
mended only for relief of skin irri- 
tations snd not f&&r l&revention of 
sunburn, cha fing, etc. ) . 

Mosquito repellants ( unless 

advert- 

isedd as sunburn preventatives). 
Mouth washes (if not reconuuended 

for after shaving use or to sweeten 
the breath or other toilet purposes). 
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TAxABLE 
Nail lacquers. 
Nail polishes paste powder or liquid. 
Nail whitener. 
Olive oil (colored, or perfumed, or 

recommended for toilet purposes) . 
Orange fiower water. 
Oris root. 
Per f umes. 
Perfume ingredient kits (tax appli- 

cable to that portion of retail selling 
price which is allocable to the per- 
fumery ingredients. Test tubes, 
droppers, etc. , not taxable). 

Perfume novelties, containing per- 
fume. 

Permanent waving creams, lotions, 
neutralizer. 

Permanent waving kits (curlers, soap, 
nontaxable shampoos, caps, ete. , in 
kits may be excluded in the com- 
putation of the excise tax if retail- 
ers records show comparative values 
of taxable and nontaxable articles 
in kit, based upon separate retail 
prices, or upon cost, if they are not 
actually sold separatelv). 

Peroxide (regardless of its strength, if 
recommended for use in bleaching 
the hair or for other toilet pur- 
poses). 

Petroleum jelly (if scent or color 
added). 

Plucking creams (for use in connec- 
tion with plucking hair). 

Pore eleansers (other than soap) . 
Powder bases (liquid and cream). 

Protective creams (h a v i n g toilet 
claims or used as skin creams or 
anti-perspirants) . 

Rock salt bath crystals. 

Rose water. 
Rouges. 

NONTAXABLE 

Permanent waving curlers, caps, 
tissues. 

Peroxide (if recommended only for 
use as an antiseptic or for medicinal 
purposes) . 

Powder puffs. 
Preparations compounded by druggists 

pursuant to bona fide prescriptions 
of physicians (except where the 
prescription, on its face, specifie 
that it is for toilet purposes). 

Preparations when recommended ex- 
clusively for use by mortieians in 
preparing bodies for burial; 

Reducing salts (unless perfumed or 
recommended for toilet purposes). 

Rose jars (if intended for use solelv 
in scenting or perfuming the air of a room or home) . 

Rubbing alcohol (if not scented or 
recommended for toilet purposes). 
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Sachets containing powder or aronla 
producin materials. V&'hen cases, 
for home stor;lge of lingerie, hand- 
l&errhiefs, hosiery, or gloves, contain 
s;l«bets, only the sachets are 
taxable. 

Scalp lotions, scalp ointments, which 
are used or intended for use as a 
treatment for dry, oily or falling 
h:lir. 

Shaulpoos (containing 5% or less of 
sapouaceous matter, regardless of 
advertising claims or. other iugre- 
&lieni s ) . 

Shampoos (if recommended in adver- 
tising for conditioning, waving, 
straighteniug, bleachiug, dyeing, 
tinting, or otherwise changing the 
natural appearance of the hair re- 

ardless of the saponaceous matter 
in the product). 

Shaving preparations which, in addi- 
tion to use in softening the beard 
preparatory to shaving, are recom- 
mended for use as a skin condi- 
tioner, as an after shave lotiou, or 
for any other toilet purposes. 

Skin balms, bleaches, creanls, fresh- 
eners, lotions, oils, tonics, whitencrs. 

Stain renlovers, for use in renloving 
stains from the hands or other parts 
of the body, unless the produ«t con- 
tains ulore than o percent sapuuace- 
ous matter. 

Stvptics (if recommended for use as 
anti-perspirants or for other toilet 
purposes), 

Sun allergy cream (if recommended 
for use before exposure to sun to 
prevent sunburn). 

Sunburn preventatives — Suntan 
crealus, lotions, oils, etc. 

Talcum powder (unless advertised or 
labeled for use in care of babies 
only). 

Texture creams. 

NONTAXABLE 

Shampoos (contaiuiug nlore than o% 
of sapoua«cons matter and lvhich 
are re«on&mended only for cleansing 
pul'poses ) . 

Shaulpoos aml other preparations rec- 
onmlemle&l for use only on dogs, cats, 
and other pets. 

Slmving creams (whether brushless or 
lather ), soaps, powders, or other 
preparations recommended solely 
for use in softening the beard pre- 
par:&tory to shaving. (Also see 
"I'. lectric shaving preparatious"). 

Smelling salts. 
So;&ps, in «al-e, po«der or liquid form. 
Sponges. 

Stvptics (iu pencil, cream, powder or 
liquid form reconlmended for use 
only to stop the llolv of blood from 
cuts in the sl-in). 
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TAXABLE 

Tissue creams. 
Toilet ammonia. 
Toilet creams. 
Toilet lanolin. 
Toilet waters. 

Vanishing creams. 
Water softeners (perfumed or having 

toilet claims). 
Wave set (paste, powder or lotion). 
Witch hazel (regardless of purpose 

for which recommended). 
Wrinkle concealing preparations. 

NONTAXABLE 

Theatrical makeup: Such items as 
grease paints, clown white, nose 
putty, black wax, black face for 
minstrel makeup, and spirit gum are 
not taxable provided they are not 
advertised or sold for toilet pur- 
poses. However, face creams, toilet 
powders, lipsticks, rouges, eyebrow 
and eyelash mascara, eve shadow 
creams and other preparations 
which are commonly and commer- 
cially known and sold in the trade 
for toilet purposes are taxable, even 
though sold for use as theatrical 
makeup. 

Toothbrushes. 
Toothpastes and toothpowders. 
Tooth stain removers. 
Toy makeup kits which contain only 

imitations of cosmetics or other 
toilet preparations. 

Tweezers. 

Zinc oxide (if not recommended for 
toilet purposes). 

Zinc stearate powder (if not recom- 
mended for toilet purposes). 

Mimeograph Coll. No. 5828, C. B. 1045, 488, which contains a less 
extensive list of taxable articles, is hereby superseded. 

Auction sales by the United States Customs Service and by the 
United States Postal Service of confiscated, unclaimed, or damaged 
toilet preparations. See Rev. Rul. 58 — 57, page 863. 

Whether the term "sold at retail" is equivalent to "sale for purposes 
other than resale. " See Rev. Rul. 58 — 125, page 561. 

Taxability of elaborately designed cruets, vases, and decanters, 
in which toilet preparations are packaged and sold, see Rev. Rul. 
58 — 146, page 387. 

Applicability of the statute of limitations to the tax due on toilet 
preparations when not reported. by a retailer who files a return on 
other retailers excise taxes. See Rev. Rul. 58 — 274, page 495. 
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SUBCHAPTER D. — LUGGAGE, HANDBAGS, ETC. 

SI:CTIOX 4081. — IMPOSITION OF TAX 

Rev. Rul. 58 — 186 
Certain coin holders for use in holding coins for a particular pur- 

pose, such as for parking meters, are not purses within the meaning 
of section 4031 of the Internal Revenue Code of 1004 and, accord- 
ingly, are not subject to the retailers excise tax. 

Ikdvice has been requested whether the retailers excise tax on lug- 
gage, handbags, etc. , applies to sales of. certain coin holders which 
are designed for a pa~rticular purpose, such as holding coins to be used 
in parking meters or as street car or bus fares. 

These coin holders are usually made of metal or a nonpliable plastic 
material and. come in various shapes such as a bar, barrel, etc. They 
are designed to hold a, specific number of coins of a particular de- 
nomination. Sometimes the coin holders have key chains attached. 

Section 4061 of the Internal Revenue Code of 1954 imposes a re- 
tailers excise tax on the sale of luggage, handbags, etc. , including 
purses, handbags, pocket books, wallets, billfolds, anc( card, pass, and 
key cases. Section 320. 60(e) of Regulations 51, made applicable 
to the 1954 Code by Treasury Decision 6091, C. B. 1954 — 2, 47, defines 
the terms "purses, " "handbao's, " "pocketbooks " "wallets, " "billfolds, " 
and "card, pass, and key cases" to include receptacles commonly and 
commercially known and sold as such, regardless of design, size or 
materials from which made or the purpose for which they are to 
be used. 

It is held that coin holders of the type described above, which are 
not suitable for use as purses, are not purses within the meaning of 
section 4081 of. the Code and are not subject to the tax imposed there- 
under. While "key cases" are embraced within section 4031 of the 
Code, this term is not considered to include key chains and such 
chains are not taxable under that statute. 

See Revenue Ruling 56 — 274, C. B. 1956 — 1, as to taxability of a small 
plastic receptacle, which has a magnetized top for attachment to the 
dashboard of an automobile. 

Rev. Rul. 58 — 198 
A. so-called "insurance card folder" which is suitable for use in 

carrying cards and passes, is subject to the retailers excise tax on 
luggage, handbags, etc. , imposed by section 4031 of the Internal 
Revenue Code of 1054. 

Advice has been requested whether the retailers excise tax on lug- 
gage, handbags, etc. , applies to sales of so-called "insurance card 
folders. " 

The "insurance card folder" consists of a piece of imitation leather 
which when folded in half measures approximately four and one-half 
inches by two and seven-eighths inches and contains two full-length 
inside pockets opening along the center fold. The top sides of the 
pockets are made of stiff transparent cellophane. 
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Section 4031 of the Internal Revenue Code of 1954 imposes a tax 
upon luggage, handbags, etc. , including wallets, billfolds, and card, 
pass, and key cases. 

It is held that, since the "insurance card folder" described above 
is made with pockets that are suitable for use in carrying passes and 
cards, it is a card or pass case within the meaning of section 4031 of 
the Code. Therefore, retail sales of this article are subject to the tax 
imposed by that section. 

Rev. Rul. 58 — 199 

Sales of shoe mittens designed for the purpose of covering shoes 
to prevent soiling other clothing or luggage lining while packed for 
travel are subject to the retailers excise tax on luggage, handbags, 
etc. , imposed by section 4031 of the Internal Revenue Code of 1954. 

Advice has been requested whether sales of so-called "shoe mittens" 
are subject to the retailers excise tax on luggage, handbags, etc. 

A retailer sells shoe mittens made of knitted washable cotton yarn 
which fit over shoes as a protective covering for the purpose of pre- 
venting soiling of clothing or luggage lining with which the shoes 
may come in contact when packed For traveling. 

Section 4031 of the Internal Revenue Code of 1954 imposes a tax 
upon the retail sale of all cases, bags, and kits (without regard to size, 
shape, construction, or material from which made) for use in carrying 
toilet articles or articles of ~earing apparel. 

Shoes are articles of wearing apparel. Therefore, it is held that 
shoe mittens, designed for the purpose of covering shoes to prevent 
the soiling of other clothing and luggage lining when packed for 
travel, come within the classification of cases, bags, and kits for carry- 
ing articles of wearing apparel within the meaning of section 4031 of 
the Code. Accordingly, sales of shoe mittens are subject to the retail- 
ers excise tax imposed by section 4031 of the Code, regardless of the 
material from which such mittens are made. 

(Also Section 4051. ) Rev. Rul. 58 — 949 

Rain hoods are not taxable articles for purposes of any of the re- 
tailers excise taxes. However, plastic cases designed to carry the 
rain hoods are cases for carrying wearing apparel and are subject 
to the retailers excise tax on luggage imposed by section 4031 of the 
Internal Revenue Code. 

Advice has been requested concerning the applicability of the re- 
tailers excise tax to sales of a rain hood and a small plastic case which 
is designed for carrying the rain hood. The rain hood is made of 
plastic which is permanently pleated so that it may be folded easily 
to fit into the case. 

Section 4031 of the Internal Revenue Code of 1954 provides that a 
tax shall be imposed on the sale at retail of any case (without regard 
to size, shape, construction, or material from which made) for use in 
carrying articles of wearing apparel. 

The rain hoods are not taxable articles for purposes of any of the 
retai]ers excise taxes. Ho~ever, since the cases for the rain hoods are 
specifically designed and used for carrying articles of wearing apparel, 
they are subject to the retailers excise tax on luggage. 
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0 here the taxable case and the nontaxable rain hood arc sold at 
retail in combinatio», the tax applies only to that portion of the retail 
price charged for the combi»ation which is attributable to the taxable 
c use itself. If the case and the rain hood lra vc separate selling prices, 
the taxable portion of the combinatio» may be detertni»ed by applying 
to the retail selling price of the combination the ratio which the sepa- 
rate retail selling price of the case bears to the smn of the retail sell»tg 
prices of both the taxable and nontaxable articles. 9 here either of the 
articles is not sold separately at retail and floes»ot have an established 
retail sales price, the taxable portion of the combi»ation is to be de- 
termined by a comparison of the cost of the taxable article to the sum 
of the costs of the taxable and nontaxable articles. Accordingly, if 
the cost of the case represents one-tenth of the cost of both articles, 
the tax applies to one-tenth of the tax-excluded retail selling price of 
the conlbination. 

Rev. Rul. 58 — Ml 
Eyeglass cases made of beads, designed for use only in carrying 

eveglasses, and cigarette cases made of beads, designed for use only 
in carrying one pacl- of cigarettes, are not considered suitable for 
carrying toilet articles or articles of wearing apparel and therefore 
are not subject to the retailers excise tax on luggage, handbags, 
etc. , imposed by section 4031 of the Internal Revenue Code of 1054. 

Advice has been requested whether the retailers excise tax on lug- 
gage, handbags, etc. , applies to sales of eyeglass cases and cigarette 
c~ases made of be~ads. 

An eyeglass case, made of black beads, measures approximately 
three inches by six inches with an open top. Another eyeglass case 
is made of white beads with a colored bead design on the the front, 
measures three and one-half inches by seven inches, and has a gold 
colored frame and closure. The cigarette case, designed for holding 
one package of cigarettes, is also made of beads and is approximately 
two and one-half inches by four inches in size with a, fiap and snap 
closure. 

Section 4031 of the Internal Revenue Code of 1054 imposes a tax 
upon retail sales of luggage, handbags, etc. , including cases, bags, and 
skits (regardless of size, shape, construction, or inaterial from which 
made) for use in carryin~g toilet articles or articles of wearing apparel. 

In the instant case, the eyeglass cases are designed for use only 
in carrying eyeglasses and the cigarette case is designed only for the 
purpose of carrying one pack of cigarettes, Neither of the articles 
is adaptable for any other purpose, such as carrying toilet articles or 
articles of wearing apparel. Accordingly, it is held that eyeglass 
cases and cigarette cases of the type described above are not subject to 
the tax imposed by section 4081 of the Code. 

However, if the frame, closure, or any other part of the eyeglass 
cases or cigarette cases is made of gold or other precious metal or is 
plated with such metal or an alloy thereof to a thickness of one one- 
hundred-thousandth of an inch or more, it is an article ornamented, 
mounted, or fitted with a precious metal or imitation thereof within 
the meaning of. section 4001 of the Code and is subject to the retailers 
excise tax on jewelry and related items when sold at retail. Eyeglass 
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and cigarette cases would also be subject to the tax if they are 
ornamented, mounted or fitted with pearls, precious or semiprecious 
stones, or imitations thereof. 

Auction sales by the United States Customs Service and by the 
United States Postal Service of confiscated, unclaimed, or damaged 
luggage, handbags, etc. . See Rev. Rul. 58 — 57, page 866. 

Whether the term "sold at retail" is equivalent to "sale for purposes 
other than resale. " See Rev. Rul. 58 — 125, page 561. 

Applicability of the statute of limitations to the tax due on luggage, 
handbags, etc. , when not reported by a retailer who files a return on 
other retailers excise taxes. See Rev. Rul. 58 — 274, page 495. 

SUBCHAPTER E. — SPECIAL FUELS 

SECTION 4041. — IMPOSITION OF TAN 

Rev. Rul. 58-169 
The retailers excise tax on special fuels, imposed by section 4041 

of the Internal Revenue Code of 1954, does not apply to retail sales 
of diesel fuel which is delivered into a container other than the fuel 
supply tank of a diesel-powered highway vehicle, where the cus- 
tomer states that the fuel is for use as a weed killer. 

Advice has been requested. as to the applicability of the retailers 
excise tax on special motor fuels to retail sales of diesel fuel sold to a 
customer who furnishes a container for carrying the fuel and who 
states that the fuel is for use as a weed killer. 

Section 4041(a) of the Internal Revenue Code of 1954 imposes a tax 
upon any liquid, other than gasoline, sold by any person to an owner, 
lessee, or other operator of a diesel-powered highway vehicle, for use 
as a fuel in such vehicle, or used by any person as a fuel in a diesel- 
powered highway vehicle. 

Section M4. 21 of Regulations 119, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 2, 47, provides, in part, that the 
sale of diesel fuel is taxable when the fuel is delivered into the fuel 
supply tank of a diesel-powered highway vehicle or, when not so de- 
livered, the customer indicates in writing at the time of the sale that 
the entire quantity of the diesel fuel is for use as a fuel in diesel- 
powered highway vehicles. The regulations further provide that if 
such a written statement is not furnished by the vendee, he shall be 
liable for the tax on that quantity of the liquid which is used by him 
as fuel in a diesel-powered high~ay vehicle, or which is sold. by him in 
a taxable transaction. 

It is held that, where diesel fuel is sold and delivered into a con- 
tainer other than the fuel supply tank of a diesel-powered highway 
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veliicle, and the ventlee does not furnish the vendor a written state- 
ment that the liquid is for use as a fuel in a, diesel-powered highway 
vehicle, the retailers excise tax imposed by section 4041 of the Cocle 
rloes not attach to that sale of such liquid. Therefore, sales of diesel 
fuel, as described above, are not subject to the tax. 

SUBCHAPTER F. — SPECIAL PROVISIONS APPLICABLE TO RETAILERS 
TAX 

SZCTION 4051. — DEFINITION OF PRICI: 

Rev. Rul. 58 — 140 (Also Section 4021. ) 
Elaborately designed cruets, vases, and decanters, in which toilet 

preparations are packaged and sold, are consirlered to be containers 
within the meaning of section 4051 of the Internal Revenue Code of 
1954, even though the containers are also suitable for reuse other 
than for holding toilet preparations. 

Advice has been requested regarding the applicability of the re- 
tailers excise tax to cruets, vases, and decanters, which are used to 
hold toilet preparations wizen sold but which may be reused by the 
purchaser for other purposes. 

Certain toilet preparations are sold packaged in various types of 
cruets, vases, and decanters, which are very elaborately designed 
and wliich may be reused as bud and flower vases, lamp stands, or 
wine decanters, thereby creating an additional inducement to pur- 
chase the toilet preparations. The price for these toilet preparations 
vould be considerably reduced if they were packaged in ordinary 
bottles, plastic bags, paper boxes, or cans. 

Section 4021 of the Internal Revenue Code of 1954 imposes a tax 
on toilet preparations when sold at retail. Section 4051 of the Code 
provides ln part, that for tax computation purposes there must be 
included in the price of an article so sold any charges for coverings 
and containers of whatever nature and any charges incident to placing 
an article in condition packed ready for shipment. 

In the instant case, the cruets, vases, and decanters are used for 
the purpose of containing the toilet preparations for sale. Therefore, 
it is held that, under such circumstances, the cruets, vases, and de- 
canters are containers for toilet preparations within ~the meaning of 
section 4051 of the Code. The fact that the cruets, vases, and decanters 
may, after they have served as containers for the toilet preparations, 
be used for some other purpose is not material. Accordingly, the 
retailers excise tax imposed by section 4021 of the Code attaches to 
the entire price for which the toilet preparations and containers are 
sold at retail. 

Applicability of the retailers excise tax where a nontaxable rain 
hood is sold in combination with a taxable carrying case. See Rev. 
Rul. 58 — 240, page oo84. 
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SECTION 4058. — COMPUTATION OF TAX ON 
INSTALLMENT SALES, ETC. 

Rev. Rul. 58 — 288 

Where articles subject to the retailers excise tax are sold under 
installment sale contracts and thereafter the retailer sells the ac- 
counts to a third party, the retailer becomes liable, at the time of the 
sale of the accounts, for tax based upon the entire balance due under 
the contracts. However, if the retailer elects to turn the accounts 
over to a collection agency, the tax becomes due on the gross amounts 
collected by the agency and is payable by the retailer for the quarter 
during which such collections are effected. 

The Internal Revenue Service has been requested to explain the 
retailers excise tax consequences of selling installment sale contracts 
as contrasted to collecting those accounts through collection agencies, 

Articles subject to the retailers excise tax are sold by a retail dealer 
under contracts which provide that the price shall be paid by install- 
ments and that title to the art;icles so sold shall remain in the dealer 
until all installments are paid. Thereafter, the retailer may (1) 
collect the installment payments himself, (2) sell the accounts, usually 
at a discount, to a third party, or (8) turn the accounts over to an 
agency for collection under a percentage-fee arrangement. The excise 
tax consequences will vary, depending upon the way in which the 
retailer chooses to handle the accounts. 

Sections 4001, 4011, 4021, 4081 of the Internal Revenue Code of 
1954 impose upon certain articles when sold at retail a tax based on 
the price for which sold. Section 4058 of the Code provides, in part, 
that, in the case of a contract for the sale of an article wherein it is 
provided that the price shall be paid by installments and title to the 
article sold does not pass until a future date, there shall be paid upon 
each payment with respect to the article that portion of. the total tax 
which is proportionate to the portion of the total amount to be paid 
represented by such payment. 

Section 820. 4 of Regulations 51, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 2, 47, provides, in part, that 
in general the retailers excise tax attaches when the title to the article 
sold passes from the retailer to the purchaser. Section 4058 of the 
Code is in the nature of a relief provision applicable only in certain 
specified situations. While it does not aAect the general rule that 
liability for the tax attaches when the sale of the article is made, its 
eA'ect is to postpone the time for payment of the tax until such time 
as installments are received by the retailer from his vendee. The 
applicability of the section is contingent, ho~ever, upon the con- 
tinued existence of the conditions which brought it into play in the 
erst instance. Thus so long as the retailer continues to receive the 
payment of the purchase price periodically in installments under the 
contract, he is liable for a proportionate tax based upon the install- 
ments received. 

Therefore, it is held that if the retailer sells the accounts and re- 
ceives payment therefor, either in whole or in part, the relief provided 
in section 4058 of the Code ceases to be eQ'ective. The retailer may no 
longer postpone payment of the balance of the tax due based upon 
the entire amount outstanding in the accounts. The tax is then sub- 
ject to payment for the quarter in which the accounts were sold. 
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It is further held that, where the retailer elects to turn the accounts 
over to an agency for collection under a percentage-fee arrangement, 
such a situation does not constitute a sale of the accounts. Accord- 
ingly, under section 4053 of the Code, the retailer is liable for tax on 
the amounts collected from his vendees by the agency on his behalf 
at the time collections are ef['ected. The tax is based upon the gross 
amounts collected from the retailer's vendees, with no exclusion from 
the tax base for any fees or commissions paid to, or retained by, the 
agency. See Revenue Ruling 56 — 412, C. B. 1956 — 2, 951, which holds 
that an amount retained by a collection agency as a charge for collect- 
ing for a retailer the balance due on credit sales does not constitute a 
bona fide discount, rebate, or allowance within the meaning of section 
6416 of the Code. 

SECTION 4055. — STA. TE AND L 0 C A. L GOVERNihIENT 
EXEMPTION 

(Also Sections 4224, 4292. ) Rev. Rul. 58 — 156 

Certain state associations of municipalities, composed of towns 
and cities of their respective states, are instrumentalities of political 
subdivisions of those states and, therefore, come within the scope 
of the exemptions from certain excise taxes provided by sections 
4055, 4224, and 4292 of the Internal Revenue Code of 1954. 

The Internal Revenue Service has been asked whether various state 
associations of municipalities come within the scope of the exemptions 
from certain Federal excise taxes provided with respect to transactions 
with states and their political subdivisions. 

Many state associations of municipalities are voluntary organiza- 
tions composed of towns and cities of their respective states. Their 
activities, facilities, and services include research, information, refer- 
ence library, bulletins, magazines, and training meetings on behalf 
of the member municipalities. Any municipality may become a mem- 
ber upon application and payment of the association's dues, the amount 
of which is based on the applicant's population. Such dues paid by 
the municipalities are the basic financial support of the association. 

Sections 4055 and 4224 of the Internal Revenue Code of 1954 provide 
that the retailers and manufacturers excise taxes will not apply to the 
sale of any article for the exclusive use of any State, Territory of the 
United States, or any political subdivision of the foregoing, or the 
District of Columbia. 

Section 4292 of the Code provides that no tax shall apply to pay- 
ments received. for communication and transportation services and 
facilities furnished to the government of any State, Territory of 
the United States, or to any political subdivision of the foregoing, 
or the District of Columbia. That section also provides that the tax 
shall not be imposed upon amounts paid for the transportation of 
property to or from such governmental units. 

These state and local governmental exemptions apply to the Federal 
excise taxes tabulated below along with the applicable sections of the 
regulations which prescribe the manner of establishing the right to the 
exemptions. Those regulations issued under the 1989 Code have been 

475254' — 58 — 26 
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m:ide applicable to the 1054 Code by Treasury Decision 6091, C. B. 
1054 — o, 47. They are as follows: 

Exemption sec- 
tion of Code 

Applicable regulations 

(1) Retailers 

(2) lilanufacturcrs 

(8) Communications 
(4) Transportation of persons 

(5) Transportation of property 

Sec. 4055 

Sec. 4224 

Sec. 4292 
Sec. 4292 

Sec. 4292 

Regs. 51, Sec. 320. 20 
Regs. 119, Sec. 824. 80 
Regs. 44, Sec. 814. 24 
Regs. 46 Sec. 316. 24 
Regs. 42, Sec. 130. 44 
Sec. 42. 4292 — 1 of the Facilities 

and Services Excise Tax 
Regulations 

Regs. 118, Sec. 143. 24 

It is held that state associations of municipalities, as described above, 
are instrumentalities of political subdivisions of their respective states 
and, therefore, come within the scope of the exemptions set forth above. 

whether the North Je8co Metropolitan Recreation District of 
Colorado comes within the scope of the exemptions relating to state 
and local governmental units. See Rev. Rul. 58 — 59, page 428. 

'A'hether the Connecticut River 4 alley Flood Control Commission 
comes within the scope of exemptions from certain Federal excise 
taxes provided with respect to transactions with states and other local 
governmental units. See Rev. Rul. 58 — 61, page 456. 

CHAPTER 32. — MANUFACTURERS EXCISE TAXES 

SUBCHAPTER A AUTOMOTIVE AND RELATED ITEMS 
PART I. — MOTOR VEHICLES 

SECTION 4061. — IMPOSITION OF TAX 

Rev. Rul. 58 — 15 
Section 4061(a) (1) of the Internal Revenue Code of 1954 imposes 

a tax on the sale by the manufacturer, producer, or importer of auto- 
mobile truck chassis, automobile trucl- bodies, autolnobile bus chassis, 
automobile bus bodies, truck and bus trailer and semitrailer chassis, 
truck and bus trailer and semitrailer bodies, and tractors of the kind 
chief used for highway transportation in combination with a trailer 
or semitrailer. A company manufactures a tank on trailing wheels 
for storage of. bituminous material. The tank is specifically designed 
to be transported only when empty and a structural failure w~ould 
result if transported with a full or partial load of bituminous material. 
The trailing wheels are only used to transport the tank from job to job 
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and once on the job adjustable screw jacks support, the entire weight 
of the tank and contents. 47hen loaded, the tank's weight is far in 
excess of the weight limitations applicable to vehicles operating on the 
high~ay. Held, since the storage tank on trailing wheels is not 
intended for or capable of transporting property over the highways, 
it is not a taxable motor vehicle article within the meaning of section 
4061(a) (1) of the Code and is not subject to the manufacturers excise 
tax imposed by that section. 

(Also Sections 4068, 4220, 6416. ) Rev. Rul. 58 — 32 

The manufacturers excise tax on motor vehicles imposed by sec- 
tion 4001(a) of the Internal Revenue Code of 1054 applies to sales 
of funeral coaches and ambulances which are manufactured by 
converting regular passenger automobiles purchased on a tax-paid 
basis. The manufacturer of the coaches and ambulances may claim 
a credit or refund of the tax paid by the original manufacturer of 
the chassis, bodies, or other automobile parts used in the manufac- 
ture of the coaches and ambulances. On the other hand, the 
chassis, bodies, and parts could be purchased tax-free for use in 
the further manufacture of the coaches and ambulances. 

Advice has been requested whether the manufacturers excise tax on 
motor vehicles applies to sales of funeral coaches and ambulances 
made from regular passenger automobile chassis, or from complete 
passenger automobiles, purchased on a tax-paid basis. 

X company purchases regular passenger automobile chassis, each 
of which it lengthens sufficiently to accommodate a complete funeral 
coach or ambulance body of its own manufacture. X company sells 
the completed vehicle. 

X' company purchases a regular two-door sedan and lengthens it 
suKciently to convert it into a funeral coach or ambulance. This is 
accomplished by cutting both the body and the chassis and inserting 
the necessary parts and materials. 

Section 4061(a) of the Internal Revenue Code of 1954 imposes a 
tax upon automobile and/or truck bodies and chassis, and other 
enumerated motor vehicle articles (including in each case parts or 
accessories therefor sold on or in connection therewith or with the 
sale thereof) sold by the manufacturer, producer, or importer. Sec- 
tion 4061(b) imposes a tax upon parts or accessories (other than tires 
and inner tubes and other than automobile radio and television sets) 
for any of the articles enumerated in subsection (a) sold by the manu- 
facturer, producer, or importer. Section 4066(b) permits the tax- 
free sale of bodies to manufacturers of automobile trucks or other 
automobiles. 

Section 4220 provides exemption for sales or resales to manufac- 
turers, as follows: 

Under regulations prescribed by the Secretary or his delegate, no tax under 
this chapter [chapter 32] shall be imposed with respect to the sale of— 

(1) any article (other than an automobile part or accessory taxable 
under section 4001(b), a refrigerator component taxable under section 4111, 
a radio or television component taxable under section 4141, or a camera 
lens taxable under section 4171)— 

(A) for use by the vendee as material in the manufacture or pro- 
duction of, or as a component part of, an article enumerated in this 
chapter; or 
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(B) for resale by the veu&l& e for su&. h use l&y his vendee, if such 
a. rticle is in due course s&& resold; or 

(2) an anton&obile part or ac&ass&»y t;&xable under sectio~ 40(ll(b), a 
refrigerator con&ponent taxable under section 4111, a radio or television 
co&&u&oneut taxable unde& section 4141, or a camera lens taxable uncler 
sectiou 4171— 

(A) for use by his vendee as material iu the n&auufacture or pro- 
duction of, or as a component part of any article; or 

(B) for && s;&le by the vendee for such use bv his vendee, if such 
article is in due course resold. 

For the purposes of this chapter, the manufacturer or producer to vvhom an 
article is sold under paragraph (1) (A. ) or (2) (A) or resold under paragraph 
(1) (B) or (2) (B) shall be considered the manufacturer or producer of such 
article. The provisions of paragraph (1) aud (2) shall not apply with respect 
to tires, inner tubes, or auto&nobile radio or television receiving sets taxable 
under section 4141. 

Under the provisions of section 6416(b) (8) of the Code, if a manu- 
facturer purclrases an automobile chassis or body, on which the manu- 
facturers excise tax has been paid, and uses it in the manufacture of 
another article on which the manufacturers excise tax has been paid 
or which has been sold free of tax by virtue of section 4220 or 4224, 
relating to tax-free sales, the tax paid by the original manufacturer 
of the chassis or body may be credited or refunded to the purchasing 
manufacturer. Similarly, if a, manufacturer purchases automobile 
parts or accessories, on a tax-paid basis, and uses then1 in the manu- 
facture of any tax&able or nontaxable &article, the tax paid by the 
manufacturer of the parts or accessories may be credited or refunded 
to the purchasing manuf acturer. 

The conversion of a passenger automobile chassis to a chassis suit- 
able for use in making a fune~ral coach or ambulance, as in the case 
of X company, is considered to be an act of further manufacture, since 
a new and different chassis is the result of such conversion. Likewise, 
the conversion of a regular passenger automobile to a funeral coach 
or ambulance, under the circumstances in the case of Y company, is 
an act of fu&rtl&er manufacture on both the passenger automobile 
chassis and the body. 

Accordingly, it is held that, under the circumstances described, 
both X company and Y compa~ny are mantlfacturers of automobile 
trucks or other automobiles, that their sales of the funeral coaches 
are subject to the manufaci users excise tax on motor vehicles imposed 
by section 4061(a) (1) of the Code, and that their sales of ambulances 
and combination funeral coaches ~and ambulances are subject to the 
manufacturers excise tax imposed by section 4061(a) (2) . 

It is further held that where the chassis, bodies, and/or parts used 
in the conversion were purchased on a tax-paicl basis, the manu- 
facturer of. the funeral coaches or ambulances is entitled, under the 
provisions of section 6416(b) (8) of the Code, to claim a credit or re- 
fund of an amount equal to the tax paid by the original manufacturer 
on such chassis, bodies, or parts. IXov& ever, unde~r the provisions of 
section 4068(b) of the Code, either manufacturer L or manufacturer 
Y may purchase automobile bodies on a tax-free basis. Furthermore, 
under the provisions of section 4220 of the Code, the chassis, bodies, 
or parts for use in the manufacture of the funeral coaches or anibu- 
lances may be purchased on a tax-free basis. 

It was the former position of the Internal Revenue Service that 
the lengthening or conversion of an automobile chassis under cir- 
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cumstances similar to those described above did not constitute fur- 
ther manufacture. Therefore, to the extent that this Revenue Ruling 
holds such lengthening or conversion of chassis to be further manu- 
facture, it will not, under the authority contained in section 7805(b) 
of the Code, be applied to sales prior to April 1, 1958, of automobile 
chassis so converted, However, since the conclusion set forth above 
with respect to the conversion of one type of automobile body into 
another type of body does not represent a change in the position of 
the Service, this nonretroactive application will have no effect on the 
taxability of sales of bodies so converted. 

Rev. Rul. 58 — 71 

The manufacturers excise tax on motor vehicles, imposed by 
section 4061(a) of the Internal Revenue Code of 1964, does not apply 
to a specially constructed motor truck snow plow which is not de- 
signed or adapted for the transportation of persons or property on 
the highway. 

Advice has been requested concerning the applica. bility of the manu- 
facturers excise tax to sales of a heavy duty "four wheel steer" motor 
truck designed exclusively for rotary snow plow service. 

The vehicle is equipped with extra heavy front springs to accomo- 
date the weight of the rotary plow which is mounted on the front of 
the vehicle. The vehicle is also equipped with a special large reduc- 
tion auxiliary gear box providing for a low speed of less than one 
mile per hour. A special rear drive steering axle enables the vehicle 
to turn in a very small radius and also to drive at an angle, or oblique. 
Since this truck is of such an unusual design, it is considered to be 
impractical and dangerous for highway use. 

Section 4061(a) (1) of the Internal Revenue Code of 1954 imposes 
a tax on the sale by the manufacturer, producer, or importer of motor 
vehicle chassis and bodies, including automobile truck chassis and 
automobile truck bodies. Section 4061(b) of the Code imposes a 
tax on the sale by the manufacturer, producer, or importer of parts 
or accessories (with certain exceptions not here material) for any of 
the articles enumerated in section 4061(a). 

Since the chassis described above is designed and equipped for the 
exclusive purpose of accommodating the needs of the rotary snow 
plow. , it is held not to be designed or adapted for the transportation 
of persons or property on the highway and, accordingly, not to be a 
taxable chassis within the meaning of section 4061(a) (1) -of the Code. 
However, a truck chassis which is designed primarily for such high- 
way use is subject to the manufacturers excise tax when sold or used 
by the manufacturer, despite the fact that a snow plow may be mounted 
on such chassis. 

Rev. Rul. 58 — 79 

A vacuum cleaner, which is primarily designed and adapted for 
use in automobiles and works only on the battery current of such 
vehicles, is an automobile accessory within the meaning of section 
4061(b) of the Internal Revenue Code of 1954. Therefore, sales of 
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such vacuum cleaners by the manufacturer, producer or importer 
thereof are subject to the tax imposed by that section. 

Rev. Rul. 58 — 103 (A. iso Sections 4071, 4111, 4121, 4131, 
4141, 4151, 4161, 4171) 4181, 4191, 
4901) 4911. ) 
A United States Armed Forces disciplinary barracks manufactures 

and sells to the general public art, icles of the type which are subject 
to the manufacturers excise tax. The proceeds from the sale of such 
articles may be used in furnishing equipment, supplies, or services 
which contribute to the welfare and morale of the prisoners. B'eld, 
since the statute contains no provisions for exempting from tax sales 
by the United States or its instrumentalities, the disciplinary barracks 
is liable for the manufacturers excise tax on all sales of taxable articles 
of its manufacture. 

Rev. Rul. 58 — 104 

The manufacturing excise tax on automobile parts or accessories 
applies to the manufacturer's sale of a rubber flange strip and a 
rubber or plastic ring especially designed and adapted to be used 
on the wheels or tires of the motor vehicle articles enumerated in 
section 4061(a) of the Internal Revenue Code of 1964. 

Advice has been requested whether the manufacturers excise tax 
on automobile parts or accessories applies to sales of a rubber rim 
flange strip which may bh inserted between a rim and a worn tubeless 
tire for restoring the sealing qualities of the tire. Advice has also 
been requested concerning the taxability of sales of a white or colored 
ring, or disc, of rubber or plastic which is used to transform the 
appearance of a tire. This ring is manufactured in one model which 
may be glued to the wall of the tire. Another model may be "snapped 
on" by means of a small Hap between the tire and the rim. 

Section 4061(b) of the Internal Revenue Code of 1954 imposes a 
tax on the manufacturer's sale of parts or accessories (other than tires 
and inner tubes and automobile radio and television receiving sets) 
for the motor vehicle articles enumerated in section 4061(a). 

Section 816. 55(a) of Regulations 46, made applicable to the 1954 
Code by Treasury Decision 6091, C. B, 1954 — P. , 47, provides that the 
term "parts or accessories" for a taxable motor vehicle article includes 
(1) any article the primary use of which is to improve, repair, replace or serve 
as a component part of such vehicle or article, (2) any article designed to be 
attached to or used in connection with such vehicle or article to add to its utility 
or ornamentation, or (3) any article the primary use of which is in connection 
with such vehicle or article whether or not essential to its operation or use. 
However, such term does not include tires, inner tubes, or automobile radio or 
television receiving sets, since these articles are expressly excluded by the statute 
from the tax on parts or accessories. 

Accordingly, it is held that a rubber rim flange strip and a rubber 
or plastic ring especially designed and adapted to be used on the 
wheels or tires of the motor vehicle articles enumerated in section 
4061(a) of the Code are subject to the manufacturers excise tax on 
automobile parts or accessories v hen sold by the manufacturer, pro- 
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ducer, or importer. The manner in which these articles are held in 
place has no effect on their taxability. 

(Also Sections 4071, 4111, 4121, 4181, 
4141' 4151 ) 4161 

& 
4171, 4181, 4191, 4201, 

4211. ) 

Rev. Rul. 58 — 184 

Where a corporation owns patents under which a taxable article 
is fabricated by another company for it, the corporation is the 
manufacturer of the article for purposes of the manufacturers 
excise taxes. 

The Internal Revenue Service has been requested to determine, 
under the circumstances below, which company is the manufacturer 
or producer of an automobile part or accessory for the purposes of the 
manufacturers excise tax. 

3I corporation is the owner of a patent on a certain automobile 
part or accessory. It entered into an agreement with N company 
under which N company has been granted manufacturing rights to 
fabricate the article under the patent to 3I corporation's order. N 
company furnishes all materials and labor and packs the completed 
article. If N company is unable to meet 3I corporation's require- 
ments, 3I may have additional articles fabricated by other companies. 
N company is permitted to produce articles in excess of 3X corpora- 
tion's requirements and has been assigned the exclusive right to sell 
such excess articles to companies other than 3I. IIowever, N com- 
pany's sales of the excess articles must be made within a certain terri- 
tory designated by 3f. There are no financial or other relationships 
between the two companies except those arising out of the agreement 
itself. 

Section 816. 4(a) of Regulations 46, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 2, 47, defines the term 
"manufacturer" to include a person who produces a taxable article 
from scrap, salvage or junk material, as well as from new or raw 
material, (1) by processing, manipulatino, or changing the form of 
an article, or (2) by combming or assembling two or more articles. 
Section 816. 4(b) provides that, under certain circumstances, as where 
a person manufactures or produces a taxable article for a person who 
furnishes material and retains title thereto, the person for whom the 
taxable article is manufactured or produced, and not the person who 
actually manuf actures or produces it, will be considered the 
manuf acturer. 

Generally where a company not only owns the patents under which 
a taxable article is fabricated by another company, but also exercises 
control as to the amounts to be so fabricated and has exclusive rights 
to the output, and where the fabricator is not free to sell else~here, 
the company owning the patents is considered to be the manufacturer 
for purposes of the manufacturers excise tax. See Polaroid Corpora- 
tion t. United States, 285 F 2d 276' cert. den. 852 IT. S. 958. 

Based on the facts and circumstances of the present case, it is held 
that (1) where N company fabricates the automobile part or accessory 
for 3I corporation to 3I's order, 3I controls the output of N company 
to the extent that 3f has the exclusive or first right to the output, and 
N, the fabricator, is not free to sell the product elsewhere, with the 
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exception of sales in the assigned territory mentioned above, 3f cor- 
poration is considered to be the manufacturer of all those parts and 
accessories which it takes from E company's output and is liable for 
the manufacturers excise tax on its sales of such parts or accessories; 
and (9) where, under the agreement with . V, 1V company is assigned 
the exclusive right to sell the excess of its output over Ply's require- 
meiits ivithin a specific territory, S company, as the fabricator and 
also the company which actually makes the sales and collects the roy- 
alties thereon for transmission to 3I, is consiclered to be the manufac- 
turer and liable for the tax on all sales of its additional output of 
automobile parts and accessories. 

Rev. Rul. 58 — 147 

Sales by the manufacturer of automobile radiator cores which are 
primarily designed for use on taxable motor vehicles are subject to 
the manufacturers excise tax imposed by section 4061(b) of the 
Internal Revenue Code of 19o4. S. Y. 448, C. B. III — 1, 402 (1924), 
issued uuder a provision of law later repealed, is not determinative 
under present law. 

Advice has been requested whether automobile radiator cores are 
subject to the mamifacturers excise tax on automobile parts or 
accessories. The basis for the request is that S. T. 448, C. B. III — 1, 
462 (1M4), holds that radiator cores are not subject to the tax when 
sold separately. 

Section 4061(b) of the Internal Revenue Code of 1054 imposes 
a tax on the sale by the nianufacturer, producer, or importer of parts 
or accessories for the motor vehicle articles enumerated in section 
4061(a) of the Code. Section. 816. 55 of Regulations 46, made appli- 
cable to the 1954 Code by Treasury Decision 6091, C. B. 1954 — ~, 47, 
provides that the terni "parts or accessories" for an automobile tiuck 
or other automobile chassis or body includes (1) any article the 
primary use of which is to improve, repair, replace, or serve as a 
component part of such vehicle or articles, (9) any article designed to 
be attached to or used in connection with such vehicle or article to 
add to its utility or ornamentation, and (8) any article the primary 
use of which is in connection with such vehicle or article whether 
or not essential to its operation or usc. 

S. T. 448 was issued under regulations which were based upon a 
provision of law wliich later was~repealed. Consequently, that ruling 
is not determinative under present law, even though it has not been 
specifically revoked. 

At the present time, radiator cores are nianufactured in specific 
sizes and shapes and are designed and identified for use on specific 
niotor vehicles. Therefore, it is held that radiator cores which are 
primarily designed for use on taxable niotor vehicles are parts or 
accessories for such vehicles v ithin the meaning of section 4061(b) 
of the Code. Accordingly, sales of such radiator cores by the manu- 
facturer thereof are subject to the manufacturers excise tax imposed 
by that section. 

Because the position of. the Internal Revenue Service has not been 
consistent with the conclusion set forth above, and under the authority 
contained in section 7805(b) of the Code, the conclusion of this 
Revenue Ruling will not be applied to sales made prior to June 1, 1M8. 
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Rev. Rul. 58 — 148 

A company manufactures a small framed mirror with a tiny Qash- 
light installed in the center of the frame. It is equipped with two 
spring steel clips. It is sold for, and is particularly adapted for, at- 
tachment to an automobile sun visor for use after dark as a combination 
flashlight-mirror. It is also sold for possible use under certain con- 
ditions in the home. Held since the flashlight-mirror combination is 
primarily designed and adapted for attachment, to the sun visor of 
an automobile, it is, in automobile accessory within the meaning of 
section 4061(b) of the Internal Revenue Code of 1M4. Accordingly, 
the manufacturers excise tax imposed by that section of. the Code 
applies to the sale of such article by the manufacturer, producer, or 
importer. 

Rev. Rul. 58 — 170 
Trailer hitches designed to be installed on automobiles for the pur- 

pose of towing trailers over the highway constitute parts or acces- 
sories for automobiles and sales thereof are subject to the 
manufacturers excise tax imposed by section 4061 (b) of the Internal 
Revenue Code of 1064. The tax applies whether such hitches are de- 
signed for towing house trailers which are not taxable or for towing 
the type of trailers taxable under section 4061(a) of the Code. 

Advice lras been requested concerning the applicability of the manu- 
facturers excise tax on automobile parts or accessories to the sale of two 
types of trailer hitches designed to be installed on automobiles for the 
purpose of towing trailers over the highway. One type of hitch is 
designed for towing house trailers, which are not taxable, while the 
other is designed for towing trailers of the type subject to the manu- 
facturers excise ta, x. 

Section 4061(b) of the Internal Revenue Code of 1954 imposes a 
tax on the sale by the manufacturer of parts or accessories (other than 
tires and tubes and other than automobile radio and television receiv- 
ing sets) for any of the articles enumerated in section 4061(a) of the 
Code. 

It is held that trailer hitches designed to be installed on automobiles 
for the purpose of towing trailers over the highway are parts or ac- 
cessories for automobiles within the meaning of section 4061(b) of the 
Code and sales thereof by the manufacturer are subject to the tax im- 
posed by that section. The tax applies whether such hitches a, re 
designed for towing house trailers which are not taxable or for towing 
trailers of the type taxable under section 4061(a) of the Code. 

In the past, the position of the Internal Revenue Service relating to 
trailer hitches primarily designed for towing house trailers which 
are not taxable has not been consistent, with the position set forth 
herein; therefore, under the authority of section 7805(b) of the Code, 
this ruling, insofar as it relates to those particular hitches, will be 
applied without retroactive eQ'ect as to sales made prior to July 1, 
1958. 

Rev. Rul. 58 — 184 

Since there is no statutory provision authorizing exemption, the. 
manufacturers excise tax applies to the sale of an automobile pur- 
chased by a veteran with funds made available by Public Law 187, 
82nd Congress. 
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Advice has been requested whether the manufacturers excise tax 
applies to the sale of an automobile purchased by a veteran under 
the provisions of the Act of October 20, 1951, Public Law 187, 82nd 
Congress, 65 Stat. 574, 68 U. S. C. 252. 

Section 4061(a) (2) of the Internal Revenue Code of 1954 imposes 
a tax on the sale of automobiles by manufa. cturers, producers, or 
importers thereof. Public Law 187 provides that the Administrator 
of Veterans' Aff'airs is authorized and directed, under such regulations 
as he shall prescribe, to provide or assist in providing, for any veteran 
clescribed therein, an automobile or other conveyance by paying not 
to exceed $1, 600 on the purchase price. Public Law 187 does not 
provide an exemption from the nranufacturers excise tax on sales of 
automobiles for this purpose. Furthermore, there is no provision 
of the Internal Revenue Code which would authorize exemption of 
such sale. 

Since there is no statutory provision authorizing exemption, it is 
held that the manufacturers excise tax applies to the sale of an auto- 
mobile purchased by a veteran with funds made available by Public 
Law 187. 

Rev. Rul. 58 — 185 

Special controls which enable physically handicapped persons to 
drive an automobile constitutes parts or accessories for automobiles 
within the meaning of section 4001(b) of the Internal Revenue 
Code of 1954 and are subject to the manufacturers excise tax upon 
their sale by the manufacturer. 

Advice has been requested whether special controls which enable 
physically handicapped persons to drive an automobile are subject 
to the tax on automobile parts and accessories. 

A company manufactures special controls which attach to the steer- 
ing wheel and pedals of an automobile in such a manner as to enable 
physically handicapped persons to drive the automobile. 

Section 4061(b) of the Internal Revenue Code of 1954 imposes a 
tax on the sale by the manufacturer, producer, or importer of parts 
or accessories (other than tires and inner tubes and other than auto- 
mobile radio and television sets) for any of the articles enumerated 
in section 4061(a) of the Code. Section 816. 55 of Regulations 46, 
made applicable to the 1954 Code by Treasury Decision 6091, C. B. 
1954 — 2, 57, defines the term "parts or accessories" for an automobile 
truck, or other automobile chassis or body, as including any article 
designed to be attached to or used in connection with such vehicle or 
article to add to its utility or ornamentation, and also including any 
article the primary use of which is in connection with such vehicle 
or article whether or not essential to its operation or use. 

Therefore, it is held that, in the absence of a statutory exemption, 
special controls which enable physically handicapped persons to drive 
an automobile are parts or accessories within the meaning of section 
4061(b) of the Code. Accordingly, such special controls are subject 
to the manufacturers excise tax upon their sale by the manufacturer. 
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Rev. Rul. 58 — 200 

Electrically-driven or gasoline-powered miniature vehicles which 
resemble automobiles or automobile trucks, but which are designed 
for use by chil&lren and are not adaptable for street or highway use, 
are not subject to the manufacturers excise tax iniposed by section 
4001(a) of the Internal Revenue Code of 1004. Likewise, the tax 
imposed by section 4001(b) does not apply to separate sales, for re- 
pair or replacement purposes, of parts or accessories which are 
usable only in such nontaxable miniature vehicles. 

Advice has been requested whether the manufacturers excise tax 
applies to sales of (1) miniature vehicles vvhich resemble automobiles 
or automobile trucks, but which are designed for use by children, and 
(2) repair and replacement parts or accessories for these vehicles. 

The miniature vehicles are designed as (1) midget commercial trucks 
(2) a so-called "quarter midget" racing care for use only on a specially 
built race tr:ick, and (8) a scale mini~ature of 0 standard make auto- 
niobile. The vehicles are manufactured in both electrically-driven and 
gasoline-powered models; have steel chassis, fiber glass or plastic 
bodies, pneumatic or semipneumatic tires; and, with the exception of 
the racing car, attain maximum speeds of from five to twelve miles per 
hour. The vehicles are designed to accommod. ate children from four 
to fourteen years of age, are not adaptable for street or highway use, 
and cannot meet equipment requirements for such use. 

Section 4061(a) of the Internal Revenue Code of 1954 imposes a 
tax upon the sale by the manufacturer, producer, or importer of motor 
vehicles, including automobiles and automobile trucks. Section 
4061(b) of the Code imposes a tax upon the sale by the manufacturer, 
producer, or importer of parts and accessories (other than tires and 
tubes and other than automobile radio and television receiving sets) 
for any of the articles enumerated in section 4061(a). 

Since the above-described vehicles are designed for the use of chil- 
dren, are not adaptable for street or highway use, and cannot meet 
equipment requirements for such use, it is held that the vehicles are not 
automobiles or automobile trucks within the meaning of section 
4061(a) of the Code. Accordingly, sales of the vehicles by the manu- 
facturer thereof are not subject to the manufacturers excise tax im- 
posed by that section. 

Separate sales of parts or accessories for repair or replacement pur- 
poses are likewise not subject to the manufacturers excise tax on parts 
or accessories if they are usable only in such nontaxable vehicles. 
However, separate sales of parts or accessories, which are used in the 
vehicles for repair or replacement purposes, are properly subject to the 
tax if they are also usable in vehicles which are taxable under section 
4061(a) of the Code. 

Rev. Rul. 58 — 214 
A. self-propelled line marking machine which is designed for use 

in painting guide lines on highways, streets, parking lots, airports, 
playgrounds, etc. , is not a taxable motor vehicle within the mean- 
ing of section 4001(a) of the Internal Revenue Code of 1054. 

Advice has been requested whether the manufacturers excise fax 
on motor vehicles applies to sales by the manufacturer of a line mark- 
ing machine which is designed for use in painting guide lines on 
highways, streets, parking lots, airports, playgrounds, etc. 
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The machine consists primarily of an engine for driving a com- 
pressor and propelling tlie machine, a paint tank, air actuated spray 
guns, and necessary controls. It is equipped with a steel platform 
iipon ivhich a person may stand to steer the vehicle and operate the 
paint equipment controls. The machine uses 4, 00 x 8 pneumatic 
rubber tires ivhich liave an overall diameter of sixteen inches. The 
normal speed for painting is from three to six miles per hour. The 
machine does not have head lights or tail lights. 

Section 4061(a) (1) of the Internal Revenue Code of 1M4 imposes 
a tax on the sale by the manufacturer, producer, or importer of cer- 
tain motor vehicle articles, including truck chassis and truck bodies. 
Section 4061(a) (2) imposes a tax upon automobile chassis and bodies 
other than those taxable under paragraph (1). 

It is held that the above described line marking machine is not a 
taxable motor vehicle within the meaning of section 4061(a) of the 
Code. Accordingly, sales of the machine by the manufacturer, pro- 
ducer, or importer tliereof are not subject to the manufacturers excise 
tax imposed by tliat section. 

Rev. Rul. 58-284 

A certain three-ivheel autoniotive vehi& le designed for use in the 
delivery and collection of mail is an automobile truck within the 

eaning of section 4061(a) (1) of the Internal Revenue Code of 
1054. Sales of this vehicle by the manufacturer thereof are subject 
to the manufacturers excise tax imposed bv that section. 

Advice has been requesteil ivhether the manufacturers excise tax 
applies to sales of the three-wheel automotive vehicle described belo~. 

The vehicle is designed for use in the delivery and collection of mail. 
The vehicle has one front wheel and two rear wlieels which are axle 
driven by a, nine horsepower gasoline engine through a propeller shaft 
and automotive type differential. The body is of reinforced plastic 
or aluminum. It consists of a driver's compartment and a mail com- 
partment capable of accommodating a nlinimum of 40 cubic feet, of 
niail. There is no door frame or body side nienibers to interfere with 
ready entrance or exit fiom the vehicle. The veliicle is equipped with 
a head lamp, a tail liimp, directional signals, one seat, brake, clutcli, 
and accelerator foot pedals. It may be equipped for steering either 
by handle bars or a steering wheel, The maximum gross weight of 
the vehicle is 1, 450 pounds when loaded with 500 pounds of cargo and 
the driver, and the nraximum speed attainable is 85 iniles per liour. 

Section 4061(a) (1) of the Internal Revenue Code of 1054 imposes 
a t;ix on the sale by the manufacturer, producer, or iniporter of auto- 
mobile truck chassis, automobile truck bodies, automobile bus chassis, 
automobile bus bodies, truck and bus trailer and semitrailer chassis, 
truck and bus trailer a~nd seniitrailer bodies, and tractors of tlie kind 
chiefly used for highway transportation in combination with a trailer 
or semitrailer. 

Based on the facts stated above, it is held that the vehicle has the 
characteristics of an. automobile truck within the meaning of section 
4061(a) of the Code. Accordingly, sales by the manufacturer of this 
vehicle are subject to the Iilanufaqturers excise tax imposed by that 
section. 
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Rev. Rul. 58 — 985 

A company manufactures electric immersion heaters which are de- 
signed to operate on automobile electrical current. Each heater is 
equipped with a cord and a plug which may be inserted into the cig- 
arette lighter outlet in an automobile. They are sold for use in 
warming liquids while traveling in automobiles or other motor vehicles, 
such as, for example, by immersion of the heating element in a cup of 
water for the preparation of an "instant" beverage. VeM, since these 
immersion heaters are primarily designed and adapted for use in 
automobiles, the manufacturer's sales thereof are subject to the man- 
ufacturers excise tax imposed upon automobile parts or accessories 
by section 4061(b) of the Internal Revenue Code of 1954. 

Rev. Rul. 58 — 297 

Used automobiles of foreign manufacture are imported and sold 
in this country. The importer's sales of the used automobiles con- 
stitute the initial sales of the automobiles within the United States. 
Veld, the manufacturers excise tax on automobiles sold by the manu- 
tacturer, producer, or importer thereof, imposed by section 4061 of 
the Internal Revenue Code of 1954, applies to the importer's sales 
of the automobiles. It is imma. terial that the vehicles had been used 
prior to their importation. 

Rev. Ruh 58 — 3M 

4 self-powered grain or feed loader-unloader is not an automo- 
tive part or accessory within the meaning of section 4061(b) of 
the Internal Revenue Code of IM4 and sales thereof are not subject 
to the manufacturers excise tax. Similarly, a one-wheel trailer 
which merely serves as a mounting for the loader-uuloader is not 
subject to the manufacturers excise tax. 

Advice has been requested concerning the applicability of the manu- 
facturers excise tax to sales of a grain or feed loader-unloader and a 
one-wheel trailer upon which it may be mounted. 

The loader-unloader is completely self-powered and self-contained. 
It is designed so that it may be installed in a semitrailer van of the 
commercial freight hauling type for use in loa&ling and unloading 
grains, feeds, etc. , into and out of the van. Or it may be installed at 
a permanent location at a farm, mill, or anywhere else where loading- 
and unloading of grain and feed is desired. Some of these loader- 
unloaders are placed upon a. special one-wheel trailer which simply 
provides mobility and ease of transportation when attached to a tow- 
ing vehicle. Such trailer only carries the loader-!mloader, that is, no 
other goods or materials to be carried in the towing vehicle can be 
transported upon the trailer. The loader-unloader does not in any 
manner assist the movement of the trailer or towing vehicle, nor does 
it improve the means of transportation in any way. It is never used 
while in transit. 

Section 4061(a) (1) of the Internal Revenue Code of 1954 imposes 
a tax on the sale by the manufacturer, producer, or i!nporter of auto- 
mobile truck chassis, automobile truck bodies, automobile bus chassis, 
automobile bus bodies. truck and bus tr:!iler and semitrailer chassis, 
truck and bus trailer and semitrailer bod!es, and tractors of the kind 
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chiefly used for highway transportation in combination with a trailer 
or semitrailer (including in each case parts or accessories therefor 
sold on or in connection therewith or with the sale thereof). 

Section 4061(b) of the Code imposes a tax on the sale by the manu- 
facturer, producer, or importer of parts or accessories, with certain 
exceptions not liere material, for any of the articles enumerated in 
section 4061(a) of the Code. 

It is held that since the loader-unloader is self-powered and may 
be operated in the various places stated, as well as in trucks and trail- 
ers, it is an article susceptible of general use and not an automotive 
part or accessory within the meaning of section 4061(b) of the Code. 

It is further held that the special one-wheel trailer, on which the 
loader-unloader rests, is only a mounting for the loader-unloader and, 
therefore, is not a taxable article within the meaning of section 4061 
(a) (1) of the Code. Accordingly, sales of these articles are not sub- 
ject to the manufacturers excise tax. 

For determination of whether credit or refund of manufacturers 
excise taxes is available to an exporter of a truck chassis and body 
combination, see Rev. Rul. 58 — 216, page 480. 

Procedure whereby an importer of articles subject to the manu- 
facturers excise taxes may compute and prepay the tax at the time 
the taxable articles are imported. See Rev. Rul. 58 — 815, page 478. 

SECTION 4068. — EXEMPTIONS 

Further manufacture of passenger automobile chassis and bodies 
into funeral coaches, ambulances, and combination funeral coach and 
ambulance. See Rev. Rul. 58 — M, page 391. 

PART II. — TIRES AND TUBES 

SECTION 4071. — IMPOSITION OF TAX 
(Also Section 6416. ) Rev. Rul. 58-105 

No credit or refund of the manufacturers excise tax imposed by' 
section 4071 of the Internal Revenue Code of 1964 is allowable where 
tax-paid tread rubber is damaged or destroyed in the recapping or 
retreading process, or as a result thereof. 

Advice has been requested whether a credit or refund of the manu- 
facturers excise tax is allowable where tax-paid tread rubber is sub- 
sequently damaged or destroyed under the circumstances described 
below. 

A. manufacturer sells tread rubber on a tax-paid basis for use by 
the vendee in tire recapping or retreading of tires of the type used on 
highway vehicles. During the recapping or retreading process, the 
tread rubber is lost through unavoidable means. For example, a 
tire "blows up" in the recapping moM, or a recapping fails after being 
put into use and has to be adjusted, 
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Section 4071 of the Internal Revenue Code of. 1954, as amended 
by the Highway Revenue Act of 1956, Public Law 627, 84th Cong. , 
70 Stat. 887, C. B. 1956 — 2, 1150, imposes a tax on tread rubber sold 
by the manufacturer, producer, or importer. 

Section 4073(c) of the Code provides that the tax imposed by sec- 
tion 4071 on sales of tread rubber shall not apply to tread rubber sold 
by the manufacturer, producer, or importer, to any person for use 
by such person otherwise than in the recapping or retreading of tires 
of the type used on highway vehicles. 

Section 6416(b) (9) (M) of the Code provides, in part, that credit 
or refund of tax paid on tread rubber under section 4071 shall be 
made where such tread rubber is used or resold for use otherwise 
than in the recapping or retreading of tires of the type used on high- 
way vehicles. 

The tax on tread rubber imposed by section 4071 of the Code at- 
taches at the time of sale by the manufacturer, producer, or importer, 
unless the exemption provided under section 4078(c) of the Code 
applies. The subsequent loss of tax-paid tread rubber does not con- 
stitute a tt8e of the rubber "otherwise than in the recapping or re- 
treading of tires of the type used on highway vehicles" as contem- 
plated by section 6416(b) (o) (M) of the Code. There is no other 
provision whereby a credit or refund may be allowed for the tax paid 
on the scale of tread rubber because such tax-paid rubber is damaged 
in the recapping or treading process. 

Accordingly, it is held tllat no credit or refund may be allowed for 
manufacturers excise tax paid on the sale of tread rubber where 
such tax-paid rubber is damaged or destroyed in the recapping or 
retreading process, or as a result thereof. 

Sale of taxable articles by a United States Armed Forces dis- 
ciplinary barracks. See Rev. Rul. 58 — 108, page 394. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 184, page 895. 

Procedure whereby an importer of articles subject to the manu- 
facturers excise taxes may compute and prepay the tax at the time 
the taxable articles are imported. See Rev. Rul. 58 — 815, page 473. 

PART IIL — PETROLEUM PRODUCTS 

Subpart A. — Gasoline 

SECTION 4081. — IMPOSITION OF TAX 
Rev. Rul. 58 — 201 

There are no provisions in the Internal Revenue Code of 1954 
which would permit gasoline to be sold subject to tax at the rate of 
two cents a gallon. Therefore, sales of aviation gasoline are sub- 
ject to tax at the rate of three cents a gallon. 
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A. dvice has been requested whether the increase in the tax rate on 
gasoline from two cents a gallon to three cents a gallon, effective 
July 1, 1956, applies to sales of aviation gasoline, grades 80 — 87, 91- 
100, and 100 — 180 octane. 

Section 4081(a, ) of the Internal Revenue Code of. 1954, as amended 
by the Highway Revenue Act of 1956, P. L. 627, 84th Cong. , 70 Stat. 
887, C. B. 1956 — 2, 1150, imposes a manufacturers excise tax at the rate 
of three cents a gallon on gasoline sold by tlie producer or importer 
thereof, or by any producer of gasoline, Prior to the enactment of 
the Highway Revenue Act of 1956, gasoline was subject to tax at the 
rate of two cents a gallon. 

While under certain cond. itions diesel fuel and special motor fuels 
are sold subject to the retailers excise tax imposed by section 4041 
of the Code at the rate of two cents a gallon, there are no provisions 
in the Code which would permit gasoline to be sold subject to the 
manufacturers excise tax at the rate of two cents a gallon. Accord- 
ingly, it is held that sales of aviation gasoline by the producer or 
importer thereof. , or by any producer of gasoline, is subject to tax 
at the rate of three cents a gallon. Ho~ever, insofar as applicable 
to this situation, section 6421(a) of the Code provides, in part, that 
the ultimate purchaser is entitled to a payment equal to one cent for 
each gallon of gasoline which is purch. ased on or after July 1, 1956, 
and which is used othe', fige than as a fuel in a highway vehicle which 
(at the time of such use) is registered, or is required to be registered, 
for highway use under the laws of any state or foreign country. 

Procedure whereby an importer of articles subject to the manu- 
facturers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 815, page 473. 

SECTION 4088. — EXEIIPTION OF SALES TO PRODUCER 

Rev. Rul. 58 — 286 
The exemption provided bv section 4088 of the Internal Rerenue 

Code of 1954 does not apply to sales of gasoline to dealers in crude oil 
or to producers of crude oil ivho do not qualify as producers of gaso- 
line as defined in section 4082(a) of the Code. Accordingly, such 
sales of gasoline by producers thereof are subject to the manufac- 
turers excise tax imposed by section 4081 of the Code. 

Advice has been requested whether the manufacturers excise tax 
is applicable to sales of gasoline when sold by the producer to dealers 
in crude oil or to producers of crude oil. 

8ituutt'on 1. A dealer in crude oil purchases natural gasoline from 
a producer thereof. The dealer niixes such gasoline with the crude oil, 
which results in a crude oil having a, higlier gasoline content. The 
dealer then sells such crude oil to various refineries. 

S~tttation 8. A producer of crude oil purchases natural and casing- 
head gasoline from a producer thereof for the purpose of injecting 
such products into his oil producing wells, where they act as a solvent 
to dissolve the asplralt and paraSn residue which obstructs the flow 
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of oil from the wells. Thus, tlie gasoline loses its identity, as such, 
when blended with the crude oil. 

Section 4081 of the Internal Revenue Code of 1954 imposes a tax on 
gasoline sold by the producer or importer thereof, or by any producer 
of gasoline. Section 4082(a) of the Code defines the term "producer" 
to include a refiner, compounder, or blender, and a dealer selling gaso- 
line exclusively to producers of gtasoline, as a producer. Section 4083 
of the Code provides that, under regulations prescribed by the Secre- 
tary of the Treasury or his delegate, the tax imposed by section 4081 
shall not apply in the case of sales of gasoline to a. producer of gasoline. 

In the first situation described above, the purchaser of the gasoline 
is a dealer selling crude oil and not "a dealer selling gasoline exclu- 
sively to producers of gasoline. " Therefore, he does not qualify as 
a producer of gasoline, as defined by section 4082 (a) of the Code, for 
purposes of the exemption provided by section 4088 of the Code. 
A. ccordingly, it is held that sales of gasoline by the producer thereof 
to such a de~aler in crude oil are subject to the manufacturers excise 
tax imposed by section 4081 of the Code. 

In the second situation described above, the purchaser of. the gaso- 
line is a producer of crude oil and, therefore, does not qualify as a 
producer of gasoline as defined by section 4082 (a) of the Code. There 
is no provision that sales of gasoline may be made tax-free for use in 
the production of crude oil. Therefore, it is held that such sales by a 
producer of gasoline are subject to the manufacturers excise tax im- 
posed by section 4081 of the Code. 

Subpart B. — Lubricating Oil 

SECTION 4091. — IMPOSITION OF TAX 

Rev. Rul. 58-16 
nufacturers or producers of castor oil may sell such oil 

for nonlubricating purposes tax-free without obtaining exemption 
certificates from the purchasers; however, they must pav the tax im- 
posed by section 4001 of the Internal Revenue Code of 1054 with 
respect to any such oil vrhich may actually' be sold for lubricating 
purposes. 

The Internal Pevenue Service has been asked whether manufac- 
turers or producers of castor oil inay sell such oil for nonlubricating 
purposes without obtaining from the purchasers the exemption cer- 
ti6cates which are normally required when lubricating oil is sold 
for nonlubricating purposes. 

In recent years, the use of. castor oil as a lubricating oil has declined 
to the point where less than one-half of one percent of such oil is being 
sold for lubricating purposes. Approximately 991/2 percent of all 
castor oil produced and sold in the United States is used in sulfonation, 
plasticizers, hydraulic fluids (brakes and shock absorbers), paints, 
varnishes, synthetic resins, lacquers, cosmetics, pharmaceuticals, calks, 
adhesives, inks, carbon paper, disinfectants, and chemical processing. 

Section 4091 of the Internal Revenue Code of 1954 imposes a tax 
upon lubricating oils sold by the manufacturer or producer thereof. 

475254' — 5S — 27 
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Section 314. 43 (a) of Regulations 44, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 0, 47, provides that no tax 
attaches where oil is sold by the manufacturer direct to a person who 
uses it for nonlubricating purposes, provided the manufacturer has 
definite knowledge, prior to or at the time of sale, that the product is 
purchased for such purposes, and he obtains from such person a certifii- 
cate of nonlubricating use in the form prescribed by that section. No 
sale of oil may be made tax free by the manufacturer to a dealer for 
resale for a nonlubricating purpose even though it is known at the time 
of sale that the oil will be so resold. 

It is held that, since castor oil is seldom used for lubricating pur- 
poses even though it has qualities which make it capable of being used 
for such purposes, it may be sold free of the tax imposed by section 
4091 of the Code for nonlubricating purposes without the necessity of 
obtaining exemption certificates usually required with such sales, pro- 
vided, however, that the manufacturers of the product shall account 
for and pay the tax with respect to any such oil which may actually 
be sold for lubricating purposes. A complete record of all sales of 
such castor oil must be retained by the manufacturer or producer 
thereof for a period of at least four years and be kept available for 
inspection by representatives of the Internal Revenue Service. 

Rev. Rul. 58 — 81 
The manufacturers excise tax on lubricating oils, imposed by 

section 4091 of the Internal Revenue Code of 1054, applies to sales 
of oil by the manufacturer or producer thereof for use in cooling 
saws. 

Advice has been requested whether the manufacturers excise tax 
on lubricating oil applies to sales of oil by the manufacturer thereof 
for use in cooling saws. The oil permits the saw teeth to pass through 
lumber with less diiIiculty. 

Section 4091 of the Internal Revenue Code of 1954 imposes a tax 
on lubricating oils sold by the manufacturer or producer. Section 
314. 40 of Regulations 44, ma, de applicable to the 1954 Code by 
Treasury Decision 6091, C. B. 1954 — 9, 47, provides that the term 
"lubricating oils" includes all oils, regardless of their origin, which 
are sold as lubricating oils and all oils which are mitable for age a8 
a lubricant. Section 814. 43(a) of the regulations provides that no 
tax attaches where oil is sold by the manufacturer direct to a pur- 
chaser who uses it for nonlubricating purposes. 

In permitting the saw teeth to pass through lumber with less 
difhculty, the oil is used, in part, for lubricating purposes. Accord- 
ingly, it is held that the manufacturers excise tax imposed by section 
4091 of the Code applies to sales of oil by the manufacturer or 
producer thereof for use in cooling saws. 

Rev. Rul. 58 — 106 
The manufacturers excise tax on lubricating oil, imposed by sectiou 4001 of the Internal Revene Code of 1054, does not apply to a grease product, even though its consistencV is altered by the 

addition of a solvent which quickly vaporizes upon application of 
the grease product to gears or other machine parts by spraying, 
brushing, or swabbing. 
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Advice has been requesteil whether the manufacturers excise tax 
on lubricating oil applies to the sale of a nontaxable grease product 
whose consistency is altered by the addition of a solvent. 

An oil company manufactures a grease product which contains 
oil and which is of an unworked consistency of less tlian 860 penetra- 
tion units. However, before the grease is drawn from the production 
vessel into containers for shipment, a solvent is added to a]ter its 
consistency. The solvent renders the grease sufficiently ffuid to en- 
able its application to gears and other machine parts by spraying, 
brushing, or swabbing. After the application, the solvent quickly 
vaporizes, leaving only a film of grease of the consistency existing 
prior to the introduction of the solvent. The solvent itself has no 
lubricating value and if it did not evaporate would render the grease 
useless as a lubricant. 

Section 4091 of the Internal Revenue Code of 1954 imposes a tax 
on lubricating oils sold by the manufacturer or producer thereof. 
Section 814. 40(b) of Regulations 44, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 9, 57, provides that the 
term' "lubricating oils" does not include products of the type com- 
monly known as grease. Oleaginous substances which are classed as 
grease and which contain oil are not subject to the tax when of a 
worked consistency of less than 890 penetration units, or an unworked 
consistency of less than 860 penetration units, by the method of test 
of the American Society for Testing Materials D — 917 — 88 — T. 

The mere addition to a nontaxable grease product of a solvent 
which quickly vaporizes upon application, under the circumstances 
described above, would not change the classification of the product 
to taxable "lubricating oils, " even though the consistency of the non- 
taxable grease product is altered by the addition of the solvent. Ac- 
cordingly, it is held that the manufacturers excise tax on lubricating 
oils, imposed by section 4091 of the Code, does not apply to such 
a grease product sold by the manufacturer. 

SUBCHAPTER B. — HOUSEHOLD TYPE EQUIPMENT, ETC. 
PART E — REFRIGERATION EQUIPMENT 

SECTION 4111. — IMPOSITION OF TAX 

Sale of taxable articles by a United States Armed Forces dis- 
ciplinary barracks. See Rev. Rul. 58 — 108, page 894. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 184, page 895. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are iinported, See Rev. Rul. 58 — 815, page 478. 
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PART II. — ELECTRIC, GAS AND OIL APPLIANCES 

SECTION 4121. — IMPOSITION OF TAX 

Rev. Rul. 58 — 48 

A rug cleaning attachment, which is a specially designed acces- 
sory for an electric door polisher, is subject to the manufacturers 
excise tax imposed by section 4121(a) of the Internal Revenue 
Code of 1954 when sold by the manufacturer on or in connection 
with the sale of a household type electric floor polisher. 

The Internal Revenue Service has been asked whether a rug clean- 
ing attachment for an electric floor polisher is subject to the manufac- 
turers excise tax imposed by section 4121(a) of the Internal Revenue 
Code of 1054. 

A company, which manufactures a household type electric Hoor 
polisher, also manufactures a rug cleaning attachment which is a spe- 
cially designed accessory for use with the floor polisher. The Hoor 
polisher is~a complete functionable article in itself to be used for polish- 
ing, scrubbing, and general maintenance of all kinds of surfaces. By 
removing the brushes from the Hoor polisher and aflixing the rug 
cleaning attachment, the user is able, with the aid of commercial 
cleaning products, to clean rugs without removing them from the 
floor. 

Section 4121(a) of the Code imposes a tax upon sales by the manu- 
facturer of household type electric Hoor polishers and waxers, includ- 
ing parts or accessories therefor sold on or in connection with the sale 
thereof. 

It is held that where a manufacturer sells a complete taxable article, 
such as a household type electric floor polisher, together with specially 
designecl accessories, the tax imposed by section 4121(a) of the Code 
applies to the manufacturer's sale of the combination, even though 
he invoices the accessories separately. 

Whether parts or accessories are sold in connection with the sale of 
a taxable article or separately is a question of fact which must be de- 
cided in each instance on the basis of all surrounding circumstances. 
As stated above, the statute imposes a tax upon the sale by the manu- 
facturer. Therefore, the Service must be guided by the facts sur- 
rounding the manufacturer's sale and cannot look to the retailer or 
ultimate consumer as to the purpose for which certain parts or acces- 
sories are purchased. 

Rev. Rul. 58 — 58 
The manufacturers excise tax on household type electric, gas, 

and oil appliances, imposed by section 4121 of the Internal Revenue 
Code of 1954, does not apply to the sale by the manufacturer of a 
hand and face dryer Ivhich is designed to be used primarily in com- 
merical and industrial establishments. 

Advice has been requested whether the manufacturers excise tax 
on electric, gas, and oil appliances applies to the sale by the manu- 
facturer of a hand and face dryer. 

A company manufactures an electrically operated hand and face 
dryer which is designed to be permanently mounted on a wall. The 
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dryer is enclosed in a cast aluminmn cabinet with airRow outlets 
through which heated air is channeled to dry hands and face. An 
adjustable timer cuts ojF tile dryer at any desired limit. These dryers 
are used primarily in the washrooms of commercial and industrial 
establishments. 

Section 4121(a) of the Internal Revenue Code of 1954 imposes a 
tax upon the sale by the manufacturer, producer, or importer of cer- 
tain enumerated electric, gas, and oil appliances of the household 
type (including in each ca~se parts or accessories therefor sold on or 
in coimection with the sale thereof). Included in the articles enu- 
merated are electric air heaters (not includin~ furnaces), 

It is held that the hand and face dryer Ifescribed above is not 
considered to be an electric air heater of the household type or an 
appliance of the household type within the meaning of section 4121 
of the Code. Accordingly, the sale by the nianufacturer of such an 
article is not subject to the nianufacturers excise tax on electric, gas, 
and oil appliances of the household tvpe. 

Rev. Rul. 58 — 115 
Quick recovery type electric water heaters, designed for use in 

homes, which operate on one element at a time not exceeding 7, 500 
wa. tts, are electric water heaters of the household typo and are 
subject to the manufacturers excise tax unposed by section 4121(a) 
of the Internal Revenue Code of 1954. 

Rev. Rul. 54 — 280, C. B. 1M4 — 2, 414, amplified. 

Advice has been requested whether electric water heaters, designed 
for use in homes, with two heating elements aggregating over &, 500 
watts, are considered to be electric water heaters of the household 
type. 

A company manufactures so-called. "quick recovery" type electric 
water heaters with an upper and a lower heating element, each having 
a wattage of 4, 500 (41/2 KA ), or an aggregate wattage of 9, 000 (9 
KYV'). The heaters are equipped with an interlocking control so that 
only the upper element is energized until the water in tile top of the 
tank reaches the temperature set in the upper thermostat, at which 
time the upper element shuts os automatically and the lower ele- 
ment is energized to heat the water in the lower part of the tank. 

Section 4121(a) of the Internal Revenue Code of 1954 imposes a, 
tax upon the sale by the manufacturer, producer, or importer of 
various electric, gas, or oil appliances of the household, type (includ- 
ing in each case parts or accessories therefor sold on or in connection 
with the sale thereof). Included in the enumeration of articles are 
electric, gas, or oil water heaters. 

Revenue Ruling 54 — 386, C. B. 1954 — 2, 414, holds that an electric 
water heater with heating elements aggregating wattages not exceed- 
ing 7, 500 (71/2 KW) is a heater of thehousehold type, unless the 
heater, by reason of other features of design and construction is 
primarily adaptable for purposes other than household use. In 
reaching that conclusion, the Internal Revenue Service contemplated 
electric water heaters vvhich are designed to operate at wattages not 
exceeding 7, 500 (71/2 K%'). 
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The so-called "quick recovery" type electric water heaters described 
above are designed to operate on one heating element not exceeding 
7, 500 watts, although the aggregate wattages of the upper and lower 
heating elements, if energized at the same time, would exceed 7, 500. 
Accordingly, it is held that an electric water heater which is equipped 
with an interlocking control, or is so designed by the manufacturer 
that such a control may readily be installed, for operation on one ele- 
ment not exceeding 7, 500 watts, is an electric water heater of the 
household type. Therefore, the sale by the manufacturer, producer, 
or importer of such an electric water heater is subject to the manu- 
facturers excise tax on electric, gas, or oil appliances, imposed by 
section 4121(a) of the Code. [See Rev. Rul. 58 — 519, I. R. 13. 1958— 
42, 28. ] 

Revenue Ruling 54 — 386, supra, is hereby amplified. 

Rev. Rul. 58 — 116 

Section 4121(a) of the Internal Revenue Code of 1954 imposes a 
tax upon the sale by the manufacturer, producer, or importer of 
various articles of electric, gas, and oil appliances of the household 
type (including in each case parts or accessories therefor sold on or 
in connection with the sale thereof). Included in the enumeration 
of articles are "electric air heaters (not including furnaces). " HeLd, 
electric hair dryers are not considered to be electric air heaters as 
contemplated by section 4121(a) of the Code. Accordingly, the tax 
imposed by that section does not apply to sales of electric hair dryers, 
regardless of whether such dryers are of the portable type or where 
they are used. 

Rev. Rul. 58 — 186 

The manufacturer of a power lawn mower also produces a "sulky, " 
which is a four-wheel cart having a seat and its own engine. The 
"sulky, " when attached to the po~er lawn mower, can be used as a 
riding mower, in which event the mower and "sulky" are both powered 
by their own individual engines. Other equipment, such as a grass 
sower, fertilizer attachment, lawn roller, etc. , can also be used with 
the "sulky. " HeM, the "sulky" is not a part or accessory for a power 
lawn mower. Accordingly, sales of the "sulky" by the manufacturer 
are not subject to the manufacturers excise tax on power lawn mowers 
imposed by section 4121(a) of the Internal Revenue Code of 1954 
regardless of whether it is sold separately or on or in connection with 
the sale of a power lawn mower, provided it is billed separately on 
the manufacturer's invoice or the price thereof can be readily deter- 
mined from his records. 

Rev. Rul. 58 — 298 
The purpose for which an electric direct motor-driven fan, other 

than a desk, bracket, or pedestal type, is actually designed, rather 
than the blade diameter, is the decisive factor in determining its 
taxability. Accordingly, such a fan that is designed and adapted 
for air circulating purposes in the home is a nonindustrial type 
of circulator which is subject to the manufacturers excise tax im- 
posed by section 4121(b) of the Internal Revenue Code of 1954, 
irrespective of the diameter of the fan blades. 
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Where an electric direct motor-driven fan of the desk, bracket, 
or pedestal type is also designed for use as a ivindoiv exhaust or 
intake ventilating fan, such fan is subject to the manufacturers 
excise tax imposed by section 4121(b) of the code, regardless of the 
size of the blade diameter. Stand attachments and panels for use 
with this type of fan are considered accessories for such fan and 
are taxable when sold on or in connection therewith. No tax is 
due on the separate sales of these accessories. 

Advice has been requested whether the manufacturers excise tax 
ap lies to certain electric motor-driven fans described below. 

1) A company produces an electric direct motor-driven fan which 
is portable, 

' 

is equipped with a handle, and has a blade of 20 inches 
in diameter. The fan has no pedestal or bracket and is not adapted 
for use on a desk, but is desi~ed and adapted for air circulating 
purposes in the home. 

(2) Another company produces an electric motor-driven fan which 
has a handle attached and may be used on a desk, on a table, or on 
the Hoor. This fan may be used in the same locations with a low~ stand 
attachment that permits it to be tilted. It also may be used with a 
high stand attachment that permits it to be raised, tilted and rolled. 
In addition to these stands, there is a third optional accessory con- 
sisting of panels which permit insertion of the basic fan in a, window 
so that it may be used as an exhaust or intake ventilating fan. 

Section 4121(b) of the Internal Revenue Code of 1954 imposes a 
tax upon the sale by the manufacturer, producer, or importer of 
electric direct motor-driven fans and air circulators not of the in- 
dustrial type. 

Section 816. 110(b) of Regulations 46, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 2, 47, provides in part: 

The following list is illustrative of the direct motor-driven fans and air cir- 
culators which are of the nonindustrial type and therefore subject to tax: 

Ceiling fans of the wood blade type (regardless of whether the blades are 
made of wood or other material). 

Hassock type radial discharge fans and air circulators and modifications 
thereof, regardless of blade diameter. 

Exhaust or intake ventilating fans of the household type for use in window 
or attic. 

Exhaust or intake ventilating fans of the household kitchen type (built-in 
wall and built-in ceiling types). 

Desk, bracket, and pedestal type fans and air circulators with blade diameter 
of 16 inches and less. 

As stated in the regulations, the list is merely illustrative. Such 
list was not intended to include every possible type of taxable fan 
or air circulator. Thus, the items in the list are intended to provide 
merely a description of several types of fans which normally are 
classified as nonindustrial types and such list should not be construed 
to denote qualifying standards such as shape, size, etc. 

The Code imposes the tax on nonindustrial type fans and air cir- 
culators without qualification. In other words, once a fan or air cir- 
culator is determined to be designed or adapted primarily for non- 
inclustrial use, its characteristics or the size of its blade diameter is 
not a decisive factor in determining the taxability of the fan, unless 
it is of the desk, bracket, or pedestal type. 

It is held, therefore, that the purpose for which a fan or air cir- 
culator, other than a desk, bracket, or pedestal type, is actually de- 
signed is the decisive factor in determinmg its taxability, without re- 
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gard to the blade diameter. Accordingly, the electric fan described 
in (1) above is a nonindustrial type of fan designed and adapted for 
air circulating purposes in the home, and sales thereof are subject 
to the manufacturers excise tax imposed by section 4121(b) of the 
Code, irrespective of the size of the blade diameter. 

It is further held that an electric direct motor-driven fan which 
may be used on a desk, on a table, or on the Hoor, but, which also i» 
designed for use as a window exhaust or intake ventilating fan, is 
subject to the tax imposed by section 4121(b) of the Code. Accord- 
ingly, the electric fan described in (2) above, although of the desk, 
bracket or pedestal type, is also adaptable for use as a window ex- 
haust or intake ventilating fan and is, therefore, subject to the tax, 
irrespective of the size of the blade diameter. Stand attachments and 
panels for use with this type of fan are considered accessories of such 
fan and are taxable when sold on or in connection therewith. No 
tax is due on the separate sales of these accessories. 

Sale of taxable articles by a United States Armed Forces disci- 
plinary barracks. See Rev. Rul. 58 — 108, page 894. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 184, page 895. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 815, page 478. 

PART III. — ELECTRIC LIGHT BULBS 

SECTION 4181. — IMPOSITION OF TAX 
Rev. Rul. 58 — 85 

Sales of "glow lamps" designed for use as prayer lights, night 
lights, sick room lights, and other lights for subdued illumination 
are subject to the manufacturers excise tax imposed by section 4131 
of the Internal Revenue Code of 1954. 

Advice has been requested whether the sales of. . certain "glow 
lamps" are subject to the manufacturers excise tax on electric light 
bulbs. 

The "glow lamps" are gaseous discharge type bulbs which generate 
a very soft light. The purpose of the bulb is to provide a soft non- 
irritating light for use as prayer lights for religious purposes, 
night lights for children, sick room lights, and lights for sub- 
dued illumination. 

Section 4181 of the Internal Revenue Code of 1954 imposes a tax 
upon the sale by the manufacturer, producer, or importer of electric 
light bulbs and tubes. 

Section 816. 180 of Regulations 46, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 2, 47, defines an electric 
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light bulb or tube as any device designed for the cliffusion of artifi- 
cial light for illuminative or decorative purposes through the use of 
electricity. 

There is no restriction in the law or the regulations as to the scope 
or extent of the diffusion of light emitted by an electric light bulb 
or tube. No exemption from the excise tax is provided with respect 
to electric light bulbs or tubes sold or used for religious purposes. 

Since the "glow lamps" described above are primarily designed for 
illuminative or decorative purposes, it is held tlrat the lamps are elec. — 

tric light bulbs within the meaning of section 816. 180 of the regula- 
tions. Accordingly, sales of such "glow lamps" are subject, to the 
manufacturers excise tax imposed by section 4181 of the Code, 

Sale of taxable articles by a United States Armed Forces disci- 
plinary barracks. See Rev. Rul. 58 — 108, page 894. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 184, page 895. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may conIpute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 815, page 478. 

SUBCHAPTER C. — ENTERTAINMENT EQUIPMENT 

PART I. — RADIO AND TELEVISION SETS, PHONOGRAPHS AND RECORDS 

SECTION 4141. — I~IPOSITION OF TAX 
Rev. Rul. 58 — 888 

Radio receiving set kits which are designed advertised, and sold 
as toys, are made up of substandard components, and when assem- 
bled are capable of only a semblance of audio production are not 
radio receiving sets within the meaning of section 4141 of the 
Internal Revenue Code of 1054. 

Advice has been requested whether the manufacturers excise tax 
on radio receiving sets is applicable to sales by the manufacturer of 
the radio kits described below. 

The kits contain all the necessary parts for the assembly of so- 
called "radio receiving sets. " The kits are designed, advertised, and 
sold as toys and are made up of substandard components (tuning 
coils, transistors, and diodes). When assembled the sets are capable 
of only a semblance of audio production and do not meet the per- 
formance standards characteristic of a commercial radio receiving set 
with respect to tone and volume. From the standpoint of selecti~vity, 
only one station is obtainable. 

Section 4141 of. the Internal Revenue Code of 1954 imposes a tax 
upon sales by the manufacturer, producer, or importer of radio re- 
ceiving sets of the entertainment type. Revenue Ruling 56 — 807, 
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C. B. 1956 — o, 808, holds that kits which contain all of the necessary 
parts for the assembly of radio receiving sets are complete taxable 
articles in a knockdown condition even though the wire and/or solder 
for assembling the parts are not furnished. 

It is held that the radio kits described above are not radio receiv- 
ing sets as contemplated by section 4141 of the Code. Therefore, 
such sets are not subject to the manufacturers excise tax imposed by 
section 4141 of the Code. However, kits comprised of components 
which, when assembled, are suitable for use as radios of the conven- 
tional or commercial type, and are not merely made to simulate such 
sets, are radio receiving sets within the meaning of section 4141 of 
the Code regardless of their price or quality. 

Sale of taxable articles by a United States Armed Forces disci- 
plinary barracks. See Rev. Rul. 58 — 103, page 394. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 134, page 395. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 315, page 473. 

SECTION 4142. — DEFINITION OF RADIO AND 
TELEVISION COAIPONENT 

Rev. Rul. 58 — 97 

An amplitude-modulation or frequency-modulation radio tuner 
which includes the detection or demodulation stage and is designed 
to furnish the audio frequency output for an amplifier and speaker 
is not in itself a radio receiving set, but is considered to be a chassis 
for such sets for purposes of the manufacturers excise tax imposed 
upon radio and television components by section 4141 of the Internal 
Revenue Code of 1954. However, a television tuner is not con- 
sidered to be a chassis for a radio or television receiving set because 
it does not perform the detection or demodulation function as do 
ordinary radio tuners. 

The Internal Revenue Service has been asked whether an ampli- 
tude-modulation (AM) or frequency-modulation (FM) radio tuner 
or a television tuner is considered to be a radio receiving set or a 
chassis for such sets for purposes of the manufacturers excise tax 
imposed upon the sale of radio and television components. 

Section 4141 of the Internal Revenue Code of 1954 imposes a tax 
upon sales, by the manufacturer, producer, or importer~ of radio re- 
ceiving sets, automobile radio receiving sets, television receiving sets, 
automobile television receiving sets, phonographs, combinations of 
any of the foregoing, radio and television components, and phono- 
graph records (including in each case parts or accessories therefor 
sold on or in connection with the sale thereof). Except in the case 
of radio and television components and phonograph records, the tax 
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imposed by this se& tioii applies only to articles of the entertainment 
type. Section 414o of the Code defines the term "radio and televi- 
sion coniponents" to mean chassis, cabinets, tubes, speakers, ampli- 
fiers, power supply units, antennae of. the "built-in" type, and phono- 
graph mechanisms, which are suitable for use on or in connection 
ivith, or as component parts of any of the articles enumerated in 
section 4141 of the Code, whether or not prirnai ily adapted for such 
use. 

It is held that an amplitude-modulation or frequency-modulation 
radio tuner which includes the detection or demodulation stage and 
is designed to furnish the audio frequency output for an amplifier 
and speaker is not in itself a radio receiving set but is considered to 
be a chassis for such sets. See Revenue Ruling 56 — 307, C. B. 1956 — 9, 
808. However, a television tuner is not considered to be a 
radio receiving set or a chassis for a radio or television receiving 
set since it does not perform the detection or demodulation function 
as do ordinary radio tuners. Therefore, since an amplitude-modula- 
tion or frequency-modulation radio tuner is considered to be a chas- 
sis and a chassis is one of the components named in section 4142 of 
the Code, sales of such tuners are subject to the tax imposed by sec- 
tion 4141 of the Code. However, since a television tuner is not con- 
sidered to be a chassis, separate sales of such tuners are not subject 
to the tax imposed by section 4141 of the Code. 

PART II. — MUSICAL INSTRUMENTS 

SECTION 4151. — I iIPOSITION OF TAX 

Sale of taxable articles by a United States Armed Forces disci- 
nary barracks. See Rev. Rul. 58 — 103, page 394. 

Determination of who is the "Inanufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 134, page 395, 

Procedure whereby an importer of articles subject to the. manufac- 
turers excise taxes may compute and prepay the tax at tlie time the 
taxable articles are imported. See Rev. Rul. O8 — 315, page 473. 

SUBCHAPTER D. — RECREATIONAL EQUIPMENT 
PART I. — SPORTING GOODS 

SECTION 4161. — IMPOSITION OF TAX 

Rev. Rul. 58 — 28 

Sales of archery equipment, rubber catapuits, boomerangs, and 
blow guns are not subject to the manufacturers excise tax on 
sporting goods iniposed by section 4101 of the Internal Revenue 
Code of 1954. 
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Advice has been requested whether the manufacturers excise tax 
on the sale of sporting goods applies to archery equipment, rubber 
catapults, boomerangs, and blow guns. 

cV company manufactures archery equipment which it sells as 
complete sets. N company manufactures various components of arch- 
ery equipment, such as arrowheads, arrow shafts, bow staves, etc. , 
which it sells separately to archery equipment manufacturers as well 
as directly to sportsmen. 0 company manufactures and sells rub- 
ber catapults, commonly called "sling shots, " boomerangs, and blow 
guns, tubes from which arrows or darts may be propelled by the 
breath. 

A. rchery equipment, catapults& boomerangs, and blow guns are not 
included in the articles of sporting goods enumerated in section 4161 
of the Internal Revenue Code of 1954. Accordingly, it is held that 
sales of these items by the manufacturer, producer, or importer are 
not subject to the manufacturers excise tax on sporting goods. 

Rev. Rul. 58 — 187 
The manufacturers excise tax on sporting goods, imposed by 

section 4161 of the Internal Revenue Code of 19o4, applies to the 
sale of a canvas bag which is designed and sold for use bv anglers 
for carrying fish. 

Advice has been requested whether the manufacturers excise tax on 
sporting goods applies to the sale of a canvas bag which is commonly 
known and sold as a fishing creel. 

The canvas bag, which is designed and sold for use by anglers for 
carrying fish, is approximately 15 inches long, nine inches high, and 
three inches wide, with a large air vent on each end covered with 
small mesh wire. The opening at the top, which is lo inches long, is 
held closed by means of steel spring hinges. The inside of the bag 
is rubber lined and the outside has three pockets of. dijYerent sizes. 
The bag is equipped with adjustable web shoulder straps. 

Section 4161 of the Internal Revenue Code of 1954 imposes a tax 
upon the sale by the manufacturer, producer, or importer of various 
articles of sporting goods (including in each case parts or accessories 
of such articles sold on or in connection therewith, or with the sale 
thereof. ). Included in the taxable articles specified are fishing rods, 
creels, and reels. 

AVhile most fishing creels are of wickerwork construction, it is the 
purpose for which designed, rather than the material from which 
made, that determines whether a receptacle is a "fishing creel" within 
the meaning of section 4161 of the Code. 

Accordingly, it is held that the canvas bag described above is a 
fishing creel within the meaning of section 4161 of the Code and the 
sales of this article by the manufacturer, producer, or importer are 
subject to the tax imposed by that section. 

Rev. Rul. 58 — 909 
Skis and ski poles designed for use by children are subject to 

the manufacturers excise tax on sporting goods, imposed by section 
4101 of the Internal Revenue Code of 1954, if such skis and ski 
poles are constructed so as to be suitable for practical use in the 
sport of skiing. 
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Advice has been requested whether skis and ski poles designed for 
use by children are subject to the manufacturers excise tax on sport- 
l1 ig goods. 

A. manufacturer sells sets consisting of skis and ski poles specifi- 
cally designed for use by children. The skis range from three feet 
to five feet and six inches in length. Soine ol the skis are equipped 
with professional type ski bindings, which consist of adjustable metal 
clamps and metal springs or clasps, and otherii ise are so constructed 
that they are suitable for use in the sport of skiing. The other so- 
called "skis" are, by the very nature of their construction, unfit for 
any use except in children's play, such as in backyards and on side- 
walks, The poles which are sold with the latter "skis" also are of 
such a quality and design that they are inadequate for any use except 
in children's play. 

Section 4161 of the Internal Revenue Code of 1054 imposes a tax 
upon the sale by manufacturers, producers, or importers of certain 
enumerated articles of sporting goods. The enumeration of such 
articles includes skis and ski poles. It is the position of the Internal 
Revenue Service that the tax is imposed on sporting goods enumerated 
in section 4161 if they are constructed so as to be fit for practical use 
in the sport to which they relate, irrespective of whether they are 
designed to be used by children or by adults. 

Accordingly, it is held that skis and ski poles designed for use by 
children are taxable sporting goods articles if such skis and ski poles 
are constructed so as to be suitable for practical use in the sport of. 
skiing. Therefore, the manufacturers excise tax imposed by section 
4161 of the Code applies to the manufacturer's sale of those skis and 
ski poles described in the instant case ivhich are so constructed that 
they are suitable for use in the sport of skiing, but the tax does not 
apply to the sale of those so-called "skis" and "ski" poles which are 
suitable only for use in children's play, such as in backyards and on 
sidewalks. 

Rev. Rul. 58 — 254 

A ball designed with a wooden center for use only as part of a 
child's game, and which cannot be used in a regular golf game, is 
not a sporting goods article subject to the manufacturers excise 
tax imposed bv section 4161 of the Internal Revenue Code of 1954, 
even thou h from outward appea. rance it resembles a golf ball. 

Advice has been requested whether a ball made to resemble a golf 
ball but which, because of its wooden center, cannot be used in playing 
a regular game of golf, is subject to the manufacturers excise tax on 
sporting goods. The ball is produced by the manufacturer for use 
only as a part of a child's game. 

Section 4161 of the Internal Revenue Code of 1M4 imposes a tax 
upon the sale by a manufacturer, producer, or importer of sporting 
goods, including golf balls. 

Since the ball described above is designed with a wooden center 
for use only as part of a cliild's game and cannot be used in a regular 
game of golf, it is held that such a ball is not a golf ball within the 
meaning of section 4161 of the Code despite its outward resemblance 
to a golf ball. A. ccordingly, sales of the ball by the manufacturer are 
not subject to the tax imposed by that section. 
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Rev. Rul. 58 — 271 
The manufacturers excise tax on sporting goods, imposed by sec- 

tion 4161 of the Internal Revenue Code of 1054, applies to sales of 
complete badminton, squash, and tennis rackets of taxable length 
which are produced by combining racket frames and string pur- 
chased on a tax-paid basis. 

Advice has been requested whether a person selling a badminton, 
squash, or tennis racket, under the circumstances described below, is 
liable flor the manufacturers excise tax on sporting goods. 

The person selling such rackets purchases, on a tax-paid basis, bad- 
minton, squash, and tennis r acket frames of taxable length and racket 
string. He then combines the frames and string to produce complete 
rackets of taxable length. 

Section 4161' of the Internal Revenue Code of 1954 imposes a tax 
upon the sale by the manufacturer, producer, or importer of certain 
enumerated articles of sporting goods. The enumeration of articles 
includes badminton, squash, and tennis racket frames and rackets 
(measuring 22 inches overall or more in length) and racket string. 

Section 4220 (1) of the Code provides, in part, that under regulations 
prescribed by the Secretary of the Treasury or his delegate, no tax 
under Chapter M shall be imposed with respect to the sale of any 
article (with certain exceptions not applicable here) for use by the 
vendee as material in the manufacture or production of, or as a compo- 
nent part of, an article enumerated in that chapter. 

Under the provisions of section 6416(b) (3) (A) of the Code, if a 
manufacturer purchases an article of sporting goods on which the 
manufacturers excise tax has been paid and uses it in the manufacture 
of another article on which the manufacturers excise tax has been paid 
or which has been sold free of tax by virtue of section 4220 or 4224, 
relating to tax-free sales, the tax paid by the manufacturer of the first 
article may be credited or refunded to the manufacturer of the second 
article. 

It is held that where a person produces complete rackets (measuring 
22 inches overall or more in length) by combining frames and string, 
as in the instant case, that person is the manufacturer of the complete 
rackets and is liable for the manufacturers excise tax imposed by 
section 4161 of the Code on his sales thereof. 

However, where the frames and string have been purchased on a 
tax-paid basis, such person is entitled, under the provisions of section 
6416 (b) (8) (A. ) of the Code, to claim a credit or refund of an amount 
equal to the tax paid by the manufacturer of the frames and string. 
Moreover, under the provisions of section 4220(1) of. the Code, the 
frames and string for use in the production of the complete rackets 
may be purchased on a, tax-free basis. 

Rev. Rul. 58 — 312 
Applicability of the manufacturers excise tax on sporting goods, 

imposed by section 4161 of the Internal Revenue Code of 1954, to 
the sale by the manufacturer of a so-called golf set which is de- 
signed for use in playing a garne which simulates golf. 

Advice has been requested whether the manufacturers excise tax on 
sporting goods applies to sales by the manufacturer of simulated 
golf sets designed for use primarily in confined areas. 



419 

company manufacturer's so-called "golf sets" ivhich consist. ol 
clubs made in the shape of and resembling golf clubs, plastic cups, 
and plastic balls. The clubs are 35 inches in length, inveigh approxi- 
mately seven ounces, and are constructed of pin~tie heads aAixed to 
wooden shafts. The clubs reselnble "Xo. 8" irons, "iso. 3' woods and 
puttcrs, and are suitable for use only ~vith the pla~stic balls furnished 
or with lightweight balls made of sponge rubber or some similar 
material. The pl~astic heads of the clubs are not of sulFicient strength 
to be used with regulation oi golf balls and ivould ci ack or shatter if 
they were so used. The plastic cups are designed to be inserted in the 
ground and utilized as hole cups so that a game similar to golf may 
be played. The clubs ~vill drive balls of tin ti pe supplied ~vith the 
set approximately 60 feet. 

Section 4161 of the Internal Revenue Code of 1054 imposes a tax 
on the sales by the manufacturer, producer, or importer of certain 
sportings goods, includings golf bags (measuring 26 inches or more 
in length), balls, and clubs (measuring 30 inches or more in length). 
In construing the law, it is the position of the Internal Revenue 
Service that the golf equipment taxecl under this section includes 
eqiupment constructed for use in l&laying the conventional game of 
golf, since this is the context in which the term "golf" is employed. 

It is held that the balls and clubs described in the instant case are 
not designed or constructed for use in a conventional game of golf, 
but can be used only to play a game which in some aspects merely 
simulates golf. In spite of their outward resemblance to the articles 
used in golf. , such balls and clubs are not considered golf balls and 
clubs within the meaning of the statute. Therefore, sales by the 
manufacturer of the balls and clubs contained in the sets described 
above are not subject to the manufacturers excise tax on sporting 
goods. 

Applicability of the manufacturers excise tax on sporting goods to 
a manufacturer's sale of an underwater rubber-powered spear gun. 
See Rev. Rul. 58 — 82, page 421. 

Sale of taxable articles by a United States Armed Forces discipli- 
nary barracks. See Rev. Rul. 58 — 103, page 3M. 

Determination of who is the "manufacturer" where an article is 
produced under patented ri~&hts. See Rev. Rul. 58 — 134, page 3M. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 315, page 473. 
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PART II. — PHOTOGRAPHIC EQUIPMENT 

SECTION 4171. — IMPOSITION OF TAX 

Sale of taxable articles by a United States Armed Forces discipli- 
nary barracks. See Rev. Rul. 58 — 103, page 394. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 134, page 395. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 315, page 473. 

SECTION 4172. — DEFINITION OF CERTAIN VENDEES 
AS MANUFACTURERS 

Rev. Rul. 58 — 36 

A company which purchases unexposed microfilm in lengths of 
more than one hundred and fifty feet and resells such film in one 
hundred-foot reels is liable for the manufacturers excise tax under 
the provisions of section 4172 of the Internal Revenue Code of 
1954 with respect to such sales. 

Advice has been requested concerning the applicability of the man- 
ufacturers excise tax to sales of unexposed micro6lm under the cir- 
cumstances described below. 

A company modifies a standard 16 millimeter movie camera in such 
a way that it is used by banks, hotels, market operators, and others 
to micro61m invoices, checks, and similar items. The company pur- 
chases in bulk from film manufacturers large quantities of a special 
type of. microfilm. Since the camera uses a maximum load of 100 
feet of film, the company cuts the micro6lm in 100-foot lengths and 
winds it on reels for sale to its customers. 

Section 4171 of the Internal Revenue Code of 1954 imposes a tax 
upon sales by the manufacturer, producer, or importer of unexposed 
photographic film in rolls (including motion picture film). Section 
4172 of the Code provides that any person who acquires unexposed 
photographic film not subject to tax and sells such unexposed film 
in form and dimensions subject to tax (or in connection with a sale 
cuts such film to form and dimensions subject to tax) shall for the 
purposes of section 4171 be considered the manufacturer of the film 
so sold by him. 

Section 4173(3) of. the Code provides that the tax imposed under 
section 4171 shall not apply to X-ray film, unperforated microfilm, 
film more than one hundred and fifty feet in length, or film more 
than twenty-five feet in length and more than thirty millimeters in 
width. 

Since the bulk film purchased by the company is in leno'ths of 
more than one hundred and fifty feet, sales of such film hy the 
manufacturer thereof are not subject to the tax. However, the 100- 
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foot reels of film which are resold by the purchasing company are 
in fornI and dimensions which are subject to the tax. Therefore, it 
is held that, under the provisions of. section 4179 of the Code, the 
sales of such film by that company are subject to the manufacturers 
excise tax. 

PART III. — FIREARMS 

SECTION 4181. — IMPOSITION OF TAX 

(Also Section 4161. ) Rev. Rul. 58 — 82 

neither the manufacturers excise tax on sporting goods nor the 
manufacturers excise tax on firearms, imposed by sections 4161 
and 4181 of the Internal Revenue Code of 1054, respectively, applies 
to the sale of an underwater rubber-powered spear gun. 

Advice has been requested whether the manufacturers excise tax on 
sporting goods or the manufacturers excise tax on firearms applies 
to the sale of a spear gun which is designed for underwater deep sea 
fishing. The force necessary to project the spear is furnished by 
means of rubber bands or rubber tubes, rather than by an explosive. 

Section 4161 of the Internal Revenue Code of 1954 imposes a tax 
upon the sale by the manufacturer, producer, or importer of certain 
enumerated articles of sporting goods, including fishing rods, creels, 
reels and artificial lures, baits and Ries. Since a spear gun is not one 
of the items enumerated in section 4161, the tax imposed by that 
section does not apply. 

Section 4181 of the Code imposes a tax upon the sale by the manu- 
facturer, producer, or importer of firearms, shells, and cartridges. 
Section 316. 80 (b) of Regulations 46, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 2, 47, defines the terln "fire- 
arms" to include all portable weapons, such as rifies, carbines, machine 
guns, shotguns and fowling pieces, from which a shot, bullet, or 
projectile may be discharged by an explosive. 

It is held that a spear gun which projects a spear by means of 
rubber bands or rubber tubes, rather than by an explosive, does not 
constitute a "firearm" within the meaning of section 4181 of the 
Code; therefore, sales thereof are not subject to the manufacturers 
excise tax imposed by that section. 

Sale of taxable articles by a United States Armed Forces discipli- 
nary barracks. See Rev. Rul. 58 — 103, page 394. 

Determination of who is the manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 134, page 395. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 315, page 473. 
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SUBCHAPTER E. — OTHER ITEMS 

PART L — BUSINESS MACHINES 

SECTION 4191. — IMPOSITIOX OF TAX 

Rev. Ru). 58 — 47 

The manufacturers excise tax on business machines imposed by 
section 4191 of the Internal Revenue Code of 19o4 applies to checit 
perforating machines and nuiriber perforating machines, but does 
not apply to such perforating machines as a fixed die machine, a 
receipting machine, and certain dating machines. 

Advice has been requested concerning the applicability of the manu- 
facturers excise tax on business machines to several types of perforat- 
ing machines. The machines are described as follows: 

(1) A check perforating machine designed to make perforations 
of three lines, with the word "paid" on the first line, the date on the 
second line, and the bank's "ABA" number or initials on the third 
line, or the third line drilled solid. 

(3) Numbering machines, such as a straight line numbering ma- 
chine; a mod. el with fixed wording above or below the number; a 
niodel that provides a combination of dating and numbering which 
is used for perforating instalhnent loan coupon books; and a model 
that provides a combination of dating and numbering on one line. 

(8) A fixed die machine, which cannot date or number, used in 
canceling warehouse receipts, coupons and tickets; in marking and 
coding labels; and in voiding notes, bonds, and bills. 

4) A dating machine which is used for dating purposes only. 
5) A dating machine which has the date and, on either side 

thereof, a wide selector ring with ten inscriptions, such as "paid, " 
"void, " etc. , with the wording and date to be sho~n all on one line. 

(6) A receipting machine with two dating heads and a knife in 
the die, used for receipting utility and tax bills. The machine perfo- 
rates the word "paid&" the date, and other wording, such as the name 
of the utility. With the exception of the date, all inforination is fixed 
in the die and cannot be changed. 

(7) A. code dating machine with wheels drilled for special code 
dating applications, particularly on perishable foods and drug items 
where the manufacturer wants a code date on the label to identify the 
date of shipment or manufacture. 

(8) A single line dating machine with inserting keys which perfo- 
rate above or below the date, the name of a person, or any special 
wording for dating or receipting purposes. The wording on the first 
or third line can be changed by inserting the proper key with the word 
or name desired. 

(0) A dating machine with a two-line die which has the date, and 
above or below the date, the initials of a company or wording, such 
as "received, " "canceled, " "void, " "paid, " etc. , used particu)ar~)y in 
invoice dating, perforating the date on incoming mail, and also 
perforating re~veiiue stamps. 

Section 4101 of the Internal Revenue Code of 1954 imposes a tax 
on the sale by the manufacturer, producer, or importer of various 
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business machines, including in each case parts and accessories of such 
articles sold on or in connection therewith, or with the sale thereof. 
Among the many types of machines included in the enumeration in 
that section are numbering ntachines ancl check writing, signing, can- 
celing, perforating, cutting, and dating machines, and other check 
protector devices. 

It is held that the perforating machines described in examples (1) 
and (2) above are, respectively, check perforating machines and num- 
bering machines as contemplated by section 4191 of the Code and are 
subject to the manufacturers excise tax imposed by that section. 

It is further held that the perforating machines described in 
examples (3) to (6), are not business machines for the purposes of 
the manufacturers excise tax imposed by section 4191 of the Code 
and are, therefore, not subject to the tax, unless the particular machine 
involved is suitable for numbering or check perforating purposes, 
in which event it is considered subject to the tax. 

The perforating machines described in examples (7), (8) and (9) 
are also held to be not subject to the excise tax, provided the code 
dating machine, example (7), is not suitable for numbering; the single 
line dating machine with inserting keys, example (8), is not sold for 
or is not suitable for check perforating, canceling, etc. ; and the dating 
machine, example (9), is not equipped with dies which perforate bank 
numbers, bank initials, or are drilled solid. If these machines are 
suitable for numbering or check perforating, or are so equipped, they 
are then numbering machines or check perforating machines within 
the meaning of section 4191 of the Code, and are accordingly subject 
to the excise tax imposed by that section. 

Rev. Rul. 58 — 117 

A manufacturer sells a household type stapler designed for wall 
mounting in the kitchen of the home. The stapler has an overall 
dimension at the base of five and five-eighths inches, a width of two 
inches, and a height of one and seven-eighths inches. The base of 
the stapler is provided with two holes for mounting purposes, but 
the stapler operates in an efficient and satisfactory manner without 
being mounted on a wall. FIeld, the stapler is a portable paper 
fastening machine within the meaning of. section 4191 of the Internal 
Revenue Code of 1954. Accordingly, the manufacturer of the stapler 
is liable for the manufacturers excise tax imposed by that section 
on his sales thereof. Compare Revenue Ruling 57 — 288, C. B. 
1957 — 1, 880, which holds that the tax does not apply to an automatic 
eyeleter which is not suitable for performing its function in an effi- 
cient and satisfactory manner without being fastened to a desk, 
bench, or table. 

Rev. Rul. 58 — 250 

The sale of an independent carrying ease for a typewriter is not 
subject to the manufacturers excise tax imposed by section 4191 of 
the Internal Revenue Code of 1954, whether sold separately or with 
a typewriter. However, where a typewriter and the ease constitute 
one complete unit, such as where the typewriter is built into the 
base of a carrying case, the tax applies to the sale price of the 
complete unit, including the'ease. 
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Advice has been requeste&l vvhether the manufacturers excise tax 
on business macliines is applicable to the sale of carrying cases with 
portable typewriters. 

Soine of the cases are made of imitation leather and others are 
made of wood covered with fabric. One type is an independent 
ca, rrying case. Another type has the typewriter built into the base. 

Section 4191 of the Internal Revenue Code of 1954 imposes a tax 
on sales by the manufacturer, producer, or importer of the business 
nrachines enumerated in such section, including parts and accessories 
sold on or in connection therewith, or with the sale thereof. Type- 
writers are included in that enumeration. 

It is held that the independent carrying cases are not parts or 
accessories for typewriters and, accordingly, are not subject to the 
tax imposed by section 4191 of the Code, whether sold separately or 
with a typewriter. However, it is further held that where a type- 
writer and the case constitute one complete unit, such as where the 
typewriter is built into the base of a carrying case, the tax applies 
to the sale price of the complete unit, including the case. 

Sale of taxable articles by a United States Armed Forces discipli- 
nary barracks. See Rev. Rul. 58 — 108, page 394. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 184, page 895. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 315, page 473. 

PART II. — PENS AND MECHANICAL PENCILS AND LIGHTERS 

SECTION 4o01. — IMPOSITION OF TAX 
Rev. Rul. 58 — 114 

A company, which furnishes the necessary materials and uses its 
own tools and dies in the production of an unpatented mechanical 
lighter, is the manufacturer for the purposes of the manufacturers 
excise tax imposed by section 4201 of the Internal Revenue Code 
of 1954. 

The Internal Revenue Service has been requested to determine which 
company is the Inanufacturer or -producer of a mechanical lighter, 
for the purposes of the manufacturers excise tax, under the circum- 
stances described below. 

ill corporation makes mechanical lighters for cigarettes, cigars and 
pipes and sells them to cV company. 3I designs the lighter; how- 
ever, it is subject to change of style and design to suit the purchaser. 
3E supplies all materials, tools and dies used in the manufacture of 
the lighter. The tools and dies remain the property of ilI. There is 
no contract, other than a verbal agreement between the parties, that 
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the lighters will be produced and shipped to N company in the quan- 
tities specified and at the agreed prices. 3I has consented to sell the 
lighters only to N company. The lighter is not patented; however, 
it bears a trade-mark owned by N company. The companies ai e sepa- 
rate entities, having no financial or other connections. All sales 
are bona fide arm's length transactions. 

Section 4201 of the Internal Revenue Code of 1954 imposes a tax 
upon the sale by the manufacturer, producer, or importer of me- 
chanical lighters for cigarettes, cigars and pipes. 

Section 816. 4(a) of Regulations 46, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 2, 47, defines the term 
"manufacturer" to include a person who produces a taxable article 
from scrap, salvage, or junk material, as well as from new or raw 
material, (1) by processing, manipulating, or changing the forin of 
an article, or (2) by combining or assembling two or more articles. 
Section 816. 4(b) provides that under certain circumstances, as where 
a person manufactures or produces a taxable article for a person v ho 
furnishes materials and retains title thereto, the person for whom the 
taxable article is manufactured or produced, and not the person who 
actually manufactures or produces it, will be considered the manu- 
f acturer. 

It is held that, under the circumstances described here, cV corpo- 
ration is the inanufacturer of the mechanical lighters and is liable 
for the manufacturers excise tax imposed by section 4201 of the Code. 

In determining whether a person is a manufacturer or producer, 
each case must be decided upon its own particular facts and. circum- 
stances. The result in any case not coming within the circumstances 
set forth above must be based solely on the facts involved in such case. 

Sale of taxable articles by a United States Armed Forces discipli- 
nary barracks. See Rev. Rul. 58 — 108, page 894. 

Determination of who is the "manufacturer" where an article is 
nary barracks. See Rev. Rul. 58 — 108, page 894. 

Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 815, page 478. 

PART III. — MATCHES 

SECTION 4211. — IMPOSITION OF TAX 

Sale of taxable articles by a United States Armed Forces discipli- 
nary barracks. See Rev. Rul. 58 — 108, page 894. 

Determination of who is the "manufacturer" where an article is 
produced under patented rights. See Rev. Rul. 58 — 184, page 895. 
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Procedure whereby an importer of articles subject to the manufac- 
turers excise taxes may compute and prepay the tax at the time the 
taxable articles are imported. See Rev. Rul. 58 — 315, page 478. 

SUBCHAPTER F. — SPECIAL PROVISIONS APPLICABLE TO 
MANUFACTURERS TAX 

SECTION 4216. — DEFINITION OF PRICE 
Rev. Rul. 58 — 287 

A finance or carrving charge on an installment sale of articles 
subject to the manufacturers excise taxes may be excluded from the 
tax base (1) if it computed on the unpaid balance of the sale price 
and the length of time agreed upon for payment of the balance due, 
(2) if the purchaser receives a credit or adjustment of the charge 
proportionate to any accelerated payment, (g) if the amount of the 
charge is stated separately on the installment sale agreement or on 
some other document pertinent to the transaction so that the 
purchaser is aware of his privilege to reduce the charge by ac- 
celerated pavments, and (4) if there is nothing present which would 
negate the bona fides of the transaction. 

Advice has been requested whether a finance or carrying charge 
on an installment sale is excludable from the taxable selling price for 
the purpose of computing the manufacturers excise tax. 

A company sells business machines under an installment payment 
agreement. On all installment payment sales, a finance or carrying 
charge is computed on the unpaid lialance of tlie sale price after de- 
duction of the cash down payment. The charge is payable, along with 
the unpaid balance of the sale price, in monthly installments for tlie 
life of the installment payment agreement. The amount of the charge 
is stated separately on the installment payment agreement. The 
purchaser may accelerate the payments and receive a credit or ad- 
justment of a proportionate part of the charge. 

The manufacturers excise taxes which are based upon the price for 
which articles are sold, such as the tax on business machines imposed 
by section 4101 of the Internal Revenue Code of 1954, are subject to 
certain inclusions and exclusions set forth in section 4216 of the Code. 

Whether a finance or carrying charge may be excluded in determin- 
ing the selling price which is subject to the manufacturers excise 
tax should be ascertained in accordance with principles similar to 
those set forth in Revenue Ruling 57-N7, C. 13. 1957 — 2, 717, which 
pertains to the exclusion of bona hde service charges for the purpose 
of computing the retailers excise taxes. 

The determination of whether a finaiice or carrying charge is to 
be excluded from tlie table selling price is a question of fact and 
is to be made from the circumstances in each case. In order for the 
charge to be excluded, . (1) it must be based on tlie unpaid balance of 
the sale price and the length of time agreed upon for payment of the 
ba1ance due, (2) the purchaser must receive a credit or adjustment of 
the charge proportionate to any accelerated payment, (3) the amount 
of the charge must be stated separately on the purchase agreement 
or on some other document pertinent to the transaction so that the 
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purchaser is aware of his privilege of reducing the charge by making 
accelerated payments, and (4) there must not be present any factors 
which negate the bona fides of the transaction. The finance or carry- 
ing charge may include not only lawful interest but also charges to 
compensate the manufacturer for the bookkeeping and other expenses 
actually incurred as a result of the time payment purchase. 

Accordingly, it is held that a finance or carrying charge made by 
a manufacturer in accordance with the conditions set forth above 
may be excluded from the ma, nufacturer's taxable selling price. 

Rev. Rul. 58 — 313 

Where a manufacturer sells articles in smaller quantities than 
usual and makes a special charge to cover the cost of repacking 
them for shipment, such special charge becomes a part of the manu- 
facturer's sales price and is subject to the manufacturers excise 
taxes imposed by Chapter 92 of the Internal Revenue Code of 1954, 
irrespective of whether such charge is separately stated to the 
customer. 

Advice has been requested whether the special charges made by a 
manufacturer, under the circumstances described below, should be 
included in tlute selling price of articles for purposes of computing 
the manufacturers excise taxes imposed by Chapter 32 of the Inter- 
nal Revenue Code of 1954. 

A manufacturer of certain articles, which are subject to the manu- 
facturers excise taxes imposed bv Chapter M of the Code, normally 
packs such articles for sale in cartons containing a certain number 
of articles. IIowever, the manufacturer sometimes sells these arti- 
cles in quantities less than a full carton. In such cases, the manu- 
facturer makes an additional charge to cover the cost of repacking 
the articles. The customer is billed for the established selling price 
of the articles plus this additional charge. 

Section 4216(a) of the Internal Revenue Code of 1954 provides 
that in determining the price for which an article is sold, there shall 
be included any charge for coverings and containers of whatever 
nature and any charge incident to placing the article in condition 
packed ready for shipment. 

Since the additional charge for repacking described above is inci- 
dent to placing the articles in condition packed ready for shipment 
to those customers who purchase smaller quantities of the articles, 
it is held that such charge becomes a part of the manufacturer's sales 
price which is subject to the manufacturers excise tax, irrespective 
of whether such charge is separately stated to the customer. 

SECTION 4220. — EXEMPTIONS FOR SALES OR RESALES 
TO MANUFACTURERS 

Futher manufacture of passenger automobile chassis and bodies 
into ambulances, funeral coaches, and combination funeral coach and 
ambulance. See Rev. Rul. 58 — 32, page 391. 
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SECTION 4222. — EXEMPTION FROM TAX OF CERTAIN 
SUPPLIES FOPi VESSELS AND AIRPLANES 

(A. iso Section 6416. ) Piev. Piul. 58 — 171 
Articles subject to the manufacturers excise tax may not be sold 

tax-free to a contractor for installation on vessels of war he is con- 
structing for the United States Navy in fulfilling a Government 
contract. However, the manufacturer may claim refund or credit 
by securing a proper exemption certificate signed by an authorized 
official of the Navv Department. 

Advice has been requested whether, under section 4222 of the In- 
ternal Revenue Code of 1954, articles which are subject to the manu- 
facturers excise tax may be sold tax-free to a contractor for use in 
fulfilling a Government contract for the construction of a vessel for 
the United States Navy. 

Section 4222 of the Code provides that, under regulations pre- 
scribed by the Secretary of the Treasury or his delegate, no manufac- 
turers tax will apply to articles sold for use as fuel supplies, ships' 
stores, sea stores, or legitimate equipment on vessels of war of the 
United States and certain other vessels. 

Section 816. 28 of Regulations 46, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 2, 47, provides that sales of 
articles for use on these vessels may be made tax-free only if the sales 
are made by the manufacturer direct for use as fuel supplies, ships' 
stores, sea stores, or legitimate equipment on such vessels. 

It is held, therefore, that articles subject to the manufacturers tax 
may not be sold tax-free to a contractor for installation on vessels of 
war he is constructing for the United States Navy in fulfilling a 
Government contract. Eiowever, the manufacturer may file a claim 
for credit or refund under section 6416(b) (2) (B) of the Code by 
complying with the provisions of section 816. 204 of Regulations 46, 
whereby he must secure a proper form of exemption certificate signed 
by an authorized official of the Navy, or he must obtain a statement 
from the ultimate vendor as prescribed. 

SECTION 4224. — STATE AND I. OCAL GOVERNMENTAL 
EXEMPTION 

(Also Sections 4055, 4292. ) Rev. Rul. 58 — 59 
The North Jeffco Metropolitan Recreation District is a political 

subdivision of the State of Colorado within the meaning of sections 
4055 and 4224 of the Internal Revenue Code of 1954, ivhich relate to 
sales of articles, otherwise subject to the retailers or manufacturers 
excise taxes, for the exclusive use of a State, Territory of the United 
States, or any political subdivision of the foregoing, or the District 
of Columbia. The recreation district also comes within the scope 
of the exemption provided by section 4292 of the Code, which re- 
lates to excise taxes on conimunicatinn and transportation services 
and facilities furnished to such governmental units. 

Advice has been requested whether tlie North Jefico Metropolitan 
Recreation District comes within the scope of the exemptions from 
certain Federal excise taxes provided with respect to transactioiis 
with states and other local governmental units. 
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The North JeQ'co Metropolitan Recreation District was created 
in 1956 under the Colorado Revised Statutes of 1953, Chapter 89 — 12, 
for the purpose of supplying recreational facilities within the district. 
Pursuant to that statute, the recreation district is a governmental 
subdivision of the State of Colorado and a body corporate with all 
the powers of a public or quasi-municipal corporation. Among such 
powers are the right of perpetual existence and the power of. eminent 
domain, whereby, in the manner provided by law for the condem- 
nation of private property for public use, the district may take any 
property within the district, necessary to the exercise of the powers 
granted in the statute. As a means of obtaining revenue or carry- 
ing out its purposes and activities, the district is authorized by law to 
assess taxes not exceeding, in any one year, four mills of the assessed 
valuation of the real property within the limits of the recreation 
district. Such taxes are collected by the appropriate county officers 
and paid over to the treasurer of the district. 

Sections 4055 and 4224 of the Internal Revenue Code of 1954 pro- 
vide that the retailers and manufacturers excise taxes will not apply 
to the sale of any article for the exclusive use of any State, Territory 
of the United States, or any political subdivision of the foregoing, 
or the District of Columbia. 

Section 4292 of the Code provides that no tax shall apply to pay- 
ments received for communication and transportation services and 
facilities furnished to the government of any State, Territory of the 
United States, or any political subdivision of the foregoing, or the 
District of Columbia. That section also provides that the tax shall 
not be imposed upon amounts paid for the transportation of property 
to or from such governmental units. 

It is held that the North JeGco Metropolitan Recreation District 
formed under Colorado law is a political subdivision of that State 
within the meaning of (1) section 4055 of the Internal Revenue Code 
of 1954, relating to the retailers excise taxes, (2) section 4224 of the 
Code, relating to the manufacturers excies taxes, and (8) section 4292 
of the Code, relating to the tax on communications and transporta- 
tion services and facilities. Acordingly, v here taxable articles are 
sold to the recreation district for its exclusive use or where communi- 
cation and transportation services and facilities are furnished to such 
district, the exemptions will apply, provided the requirements of the 
law and applicable regulations with respect to the particular exemp- 
tion are met. 

Rev. Rul. 58-107 
There is no provision of the Internal Revenue Code which exempts 

from the manufacturers excise tax the sale of an article by a man- 
ufacturer, producer, or importer, where the purchaser of such 
article donates it to a State or political subdivision thereof. 

Advice has been requested whether the manufacturers excise tax ap- 
plies to the sale of an article by the manufacturer, producer, or im- 
porter, where the purchaser of such article donates it to a public school 
or other instrumentality of a State or political subdivision thereof. 

In the instant case, a manufacturer sold a, taxable article to a local 
unit of the Parent-Teachers A. ssociation, which in turn donated the 
article to a State-operated school. 
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Section 4224 of the Internal Revenue Code of 1954 provides that 
under regulations prescribed by the Secretary or his delegate, no manu- 
facturers excise tax shall be imposed upon the sale of any article for 
the exclusive use of any State or political subdivision thereof. Section 
816. 24(a) of Regulations 46, made applicable to the 1954 Code by 
Treasury Decision 6091, C. B. 1954 — 2, 47, provides that no tax attaches 
to articles sold by the manufacturer direct to any State or political sub- 
division thereof for its exclusive use, 

Section 6416(b) (2) (A. ) of the Code provides that credit or refund 
shall be allowed where an article subject to the manufacturers excise 
tax is resold by any person for the exclusive use of any State or political 
subdivision thereof. 

The above provisions of law and regulations apply to articles which 
are soM direct by the manufacturer, or tesoM by another person to a 
State or political subdivision thereof. The statute contains no pro- 
vision which exempts from tax the sale of an article by the manufac- 
turer, where the purchaser of the article donate8 it to such a govern- 
mental unit. Furthermore, there is no provision of the Code whereby 
the tax paid by the manufacturer may be credited or refunded. because 
the purchaser donates the article to such a governmental unit. 

Accordingly, it is held that the manufacturer's sale of a taxable 
article to the Parent-Teachers Association is not exempt from tax 
under section 4224 of the Code; neither does the subsequent donation of 
the article to a State-operated school establish a basis for a credit or 
refund under section 6416 (b) (2) (A) of the Code. 

Rev. Rul. 58 — 288 

Sales of articles subject to the manufacturers excise taxes to 
a public school which makes payment out of a fund belonging to, con- 
trolled by, and administered by the school, although collected from 
the school children, are exempt from tax under the provisions of 
section 4224 of the Internal Revenue Code of 1M4. The tax-exempt 
character of the transaction must be supported by an appropriate 
exemption certiQcate executed by an authorized ofhcer of the school. 

Advice has been requested concerning the applicability of the man- 
ufacturers excise taxes to sales of. articles to a public school under 
the circumstances described below. 

A. public school has a fund made up of amounts collected from 
students. This fund is used to purchase needed supplies for the ex- 
clusive use of the school. From the fund, the school purchased 
several portable paper fastening ma. chines which are used by the 
students and by the teachers in carrying out the school program. 

Section 4191 of the Internal Revenue Code of 1954 imposes a tax 
upon sales by the manufacturer, producer, or importer of business 
machines, including portable paper fastening machines. Section 4224 
of the Code provides for exemption from the manufacturers excise 
tax in the case of articles sold for the exclusive use of any State, Ter- 
ritory of the United States, any political subdivision of the foregoing, 
or the District of Columbia. 

It is the position of the Internal Revenue Service that the exemption 
from the manufacturers excise taxes authorized under section 4224 of 
the Code applies to articles sold for the exclusive use of educational 
institutions which are operated and supported by any State, Territory 
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of the United States, any political subdivision of the foregoing, or the 
District of Columbia, and for which payment is made from funds be- 
longing to, administered by, and controlled by the educational institu- 
tion. The exemption applies even though the funds may contain 
money other than that appropriated by the State or other govern- 
mental unit. The essential factor is that the funds used to pay for the 
equipment or supplies must belong to, and must be controlled and 
administered by, the institution. 

Accordingly, it is held that sales of articles subject to the manu- 
facturers excise taxes to a public school which makes payment out of 
a fund belonging to, controlled by, and administered by the school, 
although colle~cted from the school children, are exempt from tax under 
the provisions of section 4224 of the Code. The tax-exempt character 
of the trunsaciion must be supported by an appropriate exemption 
certificate executed by an authorized oSicer of the school as provided 
by section 316. 24 of Regulations 46, which have been made applicable 
to the 1954 Code by Treasury Decision 6091, C. B. 1954 — 2, 47. 

Whether the Connecticut River Valley Flood Control Commission 
comes within the scope of exemptions from certain Federal excise 
taxes provided with respect to transactions with state and other local 
governmental units. See Rev. Rul. 58 — 61, page 456. 

Whether state associations of municipalities come within the scope 
of exemptions from certain Federal excise taxes provided with respect 
to transactions with states and local governmental units. See Rev. 
Rul. 58 — 156, page 389. 

CHAPTER 33. — FACILITIES AND SERVICES 

SUBCHAPTER A. — ADMISSIONS AND DUES 

PART I. — ADMISSIONS 

SECTION 4233 EXEMPTIONS 
Rev. Rul. 58 — 203 

Admissions the proceeds of which inure exclusively to a retire- 
ment, pension, or disability fund uiaintained for the benefit of 
members of a policemen's or firemen's benevolent association are 
exempt from the tax on admissions, if such fund is maintained sep- 
arately from other funds and accounts of the association and is 
dedicated exclusively for the benefit of the members of the police 
or fire departruent, or to a fund for the heirs of such members. 

The Internal Revenue Service has been asked whether, in order 
to qualify for the exemption from the admissions tax provided by 
section 4233(a) (1) (B) of the Internal Revenue Code of 1954, a 
policemen's or firemen's benevolent association must establish by 
incorporation or trust agreement a separate retirement, pension, or 
disability fund. 
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Section 42ooo(a) (1) (B) of the Code provides, subject to the ex- 
ceptions set forth in section 4283(a) (1) (C) of the Code, that the tax 
on admissions shall not apply to any admissions all the proceeds of 
which inure exclusively to the benefit of a police or fire department of 
any city, town, village, or any municipality, or exclusively to a re- 
tirement, pension, or disability fund for the sole benefit of members 
of such a police or fire department, or to a fund for the heirs of 
such members. 

It is held tliat in order for admissions, the proceeds of which inure 
to a retirement, pension, or disability fund maintained by a police- 
men's or fiiremen's benevolent association, to qualify for the admissions 
tax exemption provided by section 4288(a) (1) (B) of the Code, the 
fund must be maintained separately from other funds and accounts of 
the association, but not necessarily by incorporation or trust agree- 
ment, and must be dedicated exclusively for use as a retirement, pen- 
sion, or disability fund for the sole benefit of members of such police 
or fire department, or to a fund for the heirs of such members. See 
Revenue Ruling 54 — 248, C. B. 1954 — 1, M, which relates to the requi- 
sites for the est:iblishment of' separate funds by organizations now 
within the scope of section 501(c) of the Code. 

Rev. Rul. 58 — 204 

A municipal police department, too small to finance an independent 
retirement, pension, or disability fund, such as is maintained by 
policemen's and fiiremen's organizations of large cities, purchases 
health and accident insurance for the benefit of its members. Funds 
with which to purchase this insurance are derived, in part, from 
charges for admission to dances sponsored by members of the police 
department. All of the proceeds from the admissions are applied 
to the purchase of the insurance described. Held, where the pro- 
ceeds from admissions to a dance, or other similar afFair, are used 
exclusively to provide the same benefits for members of a police or 
fire department as those that would inure to them from an inde- 
pendent retirement, pension, or disability fund, the admissions qualify 
for the exemption provided with respect to policemen's and firemen's 
disability funds by section 42M(a) (1) (B) of the Internal Revenue 
Code of 1954. In the instant case, since the benefits derived by the 
members of the police department from the health and accident in- 
surance are the same as those that they would receive from an inde- 
pendent disability fund, charges for admission to the dances are 
exempt from the tax. See Revenue Ruling 58 — 203, page 481, which 
holds that the exemption provided by section 4288(a) (1) (B) of the 
Code applies only in respect of admissions all the proceeds of which 
inure to the benefit of. a separate fund maintained by the association 
exclusively for the requisite statutory purposes, and fixes the requisites 
for such separate fund. 

Rev. Rul. 58 — 334 
A clinic for the treatment of diseases of children's eyes does not 

qualify as a "hospital for crippled children" as contemplated by sec- 
tion 4233(a) (1) (c) of the Internal Revenue Code of 1954, which 
exempts from the admissions tax amounts paid for admission to an 
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athletic game between teams composed of students from elementary 
or secondary schools, or colleges, if the entire gross proceeds from 
such game inure to the benefit of a hospital for crippled children. 

Advice has been requested whether, for purposes of the exemption 
from the admissions tax, a clinic for the treatment of diseases of 
children's eyes may be considered to be a "hospital for crippled 
children. " 

The clinic was organized and is operated solely to provide medical 
care and treatment for the diseases of children's eyes and to conduct 
research on the causes of and cures for such diseases. The treatment 
is extended only to needy children. To raise money to help defray 
expenses in connection with the operation of the clinic, the association 
which organized it sponsors an annual all-star football game between 
teams composed of high school students of the area. The entire gross 
proceeds from the game inure to the benefit of the clinic. 

Section 4%8 of the Internal Revenue Code 1954 confers exemption 
from the tax on admissions under certain conditions and within certain 
limitations. Included in the exemptions conferred by that section are 
charges for admission to any athletic game between teams composecl 
of students from elementary or secondary schools, or colleges, if the 
entire gross proceeds from such game inure to the benefit of a hospital 
for crippled children. 

As contemplated by the Code, a hospital for crippled children is an 
institution providing such hospital facilities as beds, meals, rooms 
equipped for operating and/or therapy, and other forms of correc- 
tional treatment, a staff of physicians, and a full-time complement of 
nurses, in which children suffering from major bone, joint or muscle 
abnormalities or diseases or injuries affecting the bones, joints or 
muscles, such as poliomyelitis, muscular dystrophy, cerebral palsy, 
osteomyelitis, etc. , whether congenital or acquired by accident, injury 
or disease, are treated with a view to rehabilitation or ultimate cure. 
Additionally, the institution must be a hospital specializing in the care 
and treatment of children afflicted with such abnormalities and dis- 
eases and operated solely for that purpose, except that emergency 
treatment of adults and emergency treatment of children not admitted 
for care and treatment of these abnormalities and diseases by reason of 
the fact that no other hospital is available, will not, in itself, deny such 
an institution status as a hospital for crippled children. 

Pursuant to the foregoing construction of the words "hospital for 
crippled children, " and consistent with Revenue Ruling 56 — 175, C. B. 
1956-1, 516, wherein it was concluded that the routine dental exami- 
nations and treatments generally characteristic of a dental clinic do 
not qualify the clinic as a "hospital for crippled children, " it is held 
that an eye clinic principally performing the functions of a dispensary 
administering routine eye examinations and treatments to children 
does not qualify as a hospital for crippled children, because such a 
clinic is neither a hospital nor an institution operated for the care and 
treatment of "crippled children" within the meaning of section 4288 
of the Code. 

Admissions to certain musical or dramatic performances and to 
certain athletic games. See P. L. 85 — 880, page 688. 
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PART II. — CLUB DUES 

SECTION 4241. — I3IPOSITION OF TAX 
Rev. Rul. 58 — 188 

A 20-year non-dues-paying membership given to a member of a 
social, athletic, or sporting club who has reached 70 years of age and 
who has been a member of such club for 20 years is not a life mem- 
bership within the meaning of section 4241 of the Internal Revenue 
Code of 1054. 

Revenue Ruling 5o — 108, C. B. 1955 — 1, 510, amplified. 

An inquiry has been received regarding the applicability of the 
club dues tax on life memberships to a 20-year non-dues-paying 
membership under the circumstances described below. 

The by-laws of a social, athletic, or sporting club provide that any 
resident member who has reached 70 years of age and who has been 
a member of such club for 20 years may exchange his membership 
for a 20-year non-dues-paying membership. 

Section 4241(a) (1) of the Internal Revenue Code of 1954 provides 
that a tax is imposed on any amount paid as dues or membership fees 
to any social, athletic, or sporting club or organization, if the dues or 
fees of an active resident annual member are in excess of $10 per year. 
Section 4241(a) (8) of the Code provides that, in the case of life 
memberships, a tax is imposed equivalent to the tax upon the amount 
paid by active resident annual members for dues or membership fees 
other than assessments, but no tax shall be paid upon the amount paid 
for life membership. 

Section 101. 29 of Regulations 48, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 2, 47, provides, in part, that 
the tax on club dues or membership fees attaches to amounts paid for 
membership for more than one year but for less than life, such as 
10-year or 20-year memberships. However, unless the holders of such 
memberships are required to pay annual dues or membership fees, or 
assessments, they are exempt from the annual tax imposed. on active 
resident annual members and life members. If any dues or member- 
ship fees or assessments are levied on such 10-year or 20-year members, 
the amounts so paid by them are taxable. 

Revenue Ruling 55 — 198, C. B. 1955 — 1, 510, holds, in part, that 
honorary memberships which are granted for a definite period of time 
and are in fact terniinated at the expiration of that period, and not 
renewed, are not considered life memberships and are not subject to 
the tax provided no dues or membership fees are paid. 

In the instant case, the membership is granted for a definite period 
of 20 years. It is immaterial that such period may cover the life of' the 
recipient. Accordingly, it is held that the 20-year non-dues-paying 
membership, granted by the club to any resident member who has 
reached the age of 70 and who has been a member of such club for 
20 years, is not a life membership within the meaning of section 4241 
of the Code. Therefore, since the membership terminates at the ex- 
piration of the 20-year period, such membership is not subject to the 
club dues tax on life memberships imposed by section 4241(a) (8) of the 
Code. 

Revenue Ruling 55 — 198, 8I& p& a, amplified. 
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Rev. Rul. 58 — 272 

The club dues tax on initiation fees, imposed by section 4241 of 
the Internal Revenue Code of 1!&;&&, does not apply to amounts 
deposited in escrow by subscribers to a club until such time as the 
escrow is ternunated an(1 the funds are transferred to the club. 

Acb ice has been requested concerning the applicability of the club 
dues tax on initiation fees to amounts deposited in escrow by sub- 
scribers to a social, athletic, or sporting club. 

A club has been organized and incorporated as n social, athletic, or 
sporting clul& ivithin the nleaning of section 4241 of the Internal 
Revenue Code of 1954. EIowever, the development of physical facili- 
ties of the club is dependent upon the number of club members ob- 
tained. Under the terms of a contract between the club and an insur- 
ance company, each subscriber deposits $100 with the insurance 
company to be held in escrow to the credit of the subscribers. The 
deposits are to be held in escrow until the club receives subscriptions 
for not less than 500 memberships or until sufficient subscriptions 
have been received to permit. the development of a substantial portion 
of the club facilities and the board of directors elect, by resolution, to 
proceed with such improve»&ents. The club has no control over the 
deposits made by the subscribers, unless and until the requisite number 
of memberships or subscriptions have been paid, at which time they 
will be paid over to it. 

Section 4241(a) (2) of the Code imposes a tax on any amount paid 
as initiation fees to any social, athletic, or sporting club or organi- 
zation, if such fees amount to more than ten dollars, or if the dues or 
membership fees, not including initiation fees, of a~n active resident 
annual member are in excess of ten dollars per year. Section 4242(b) 
of the Code defines "initiation fees" to include any payment, contri- 
bution, or loan, required as a condition prececlent to membership, 
whether or not any such payment, contribution, or loan is evidenced 
by a certificate of interest or indebtedness or share of stock, and 
irrespective of the person or organization to whom paid, contributed, 
or loaned. 

In accordance with the provisions of. section 4242(b) of the Code, 
the initial fee required as a condition precedent to membership in a 
social, athletic, or sporting club or organization, is an initiation fee. 
However, it is held that where the initial fees are deposited in escrow 
by the subscribers to the club for future transfer to the club, the in- 
cidence of the tax does not arise until the funds are paid over to the 
club. Accordingly, the tax on initiation fees, imposed by 4241(a) (2) 
of the Code, will become due and payable when the club has met the 
conditions prescribed and the amount held in escrow is paid over to 
and ofiicially accepted. by the club. Where the applicable tax has not 
been deposited together with the initial deposit, the club is required 
to collect the tax due from the members at the time the escrow is 
terminated. 

Compare S. M. 1781, C. B. III — I, 459 (1924), which holds that the 
tax applies at the time a'mounts are deposited into a special fund 
which is administered by the club. 



) 4251. l 436 

SUBCHAPTER B. — COMMUNICATIONS 

SECTION 4251. — IMPOSITION OF TAX 

Rev. Rul. 58-299 

In addition to the usual listing in the so-called "white, " or al- 

phabetical, pages of a telephone directory, a subscriber has an ad- 
ditional listing in the white pages and another listing in the so-called, 
"yellow, " or classified, section of the directory. For purposes of 
the excise tax on communications, section 130. 40 of. Regulations 42, 
made applicable to the Internal Revenue Code of 1954 by Treasury 
Decision 6091, C. B. 1954 — 2, 47, states that "the term 'local telephone 
service' relates generally to the ordinary residential or business or 
commercial telephone service within a local exchange area and in- 
cludes all types of such service, such as individual line and party 
line telephones, and extension telephones. " hei, the alphabetical 
listing, whether primary or additional, of subscribers in the white 
pages of telephone directories is a feature of local telephone service, 
and the tax imposed by section 4251 of the Code applies to amounts 
paid for such listings. On the other hand, the listing of subscribers 
m the yellow pages of the directory is regarded as advertising rather 
than a feature of local telephone service, and amounts paid for such 
listings are not taxable under section 4251 of the Code. 

SUBCHAPTER C. — TRANSPORTATION 

PART L — PERSONS 

SECTION 4261. — IMPOSITION OF TAX 

26 CFR 42. 4261 — 2: Rate and application 
of tax. 

Where a sightseeing company furnishes, in addition to the driver 
of the vehicle, a separate guide-lecturer for a sightseeing tour, 
the services performed by the guide-lecturer constitute nontrans- 
portation services and the charges for such services may be ex- 
cluded from the total charge for the tour in determining the basis 
for computing the excise tax on the transportation of persons. 

Pursuant to the foregoing, the Internal Revenue Service approves 
a formula whereby 25 percent of the total charge for a sightseeing 
tour may be allocated to the services of a separate guide-lecturer 
furnished bv the sightseeing company. If the total charge also 
includes other nontransportation services, such as meals, hotel 
accommodations, admissions, etc. , such services will be deducted 
from the total charge before applying the exclusion of 25 percent. 

The Internal Revenue Service has been asked to determine a reason- 
able basis for allocating total charges for sightseeing tours between 
taxable transportation and nontaxable. services performed in connec- 
tion with such transportation under the circumstances described 
below. 

Sightseeing tours, as conducted by various companies throughout 
the nation, usually consist of transportation by rail, bus, or other 
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vehicle along routes prescribed by the sightseeing company and in- 
chide points of interest selected by tlie company. In many instances, 
the. driver of the vehicle acts as a guide aiid imparts interesting in- 
forniation to tlie passengers during' the course of the tour. In other 
instances, the company fur»ishes, in addition to the driver, a sep- 
arate auide-lecturer who performs such service. Some tours a~re quite 
extensive andmai include meals and. hotel accomniodations as well 
as admissions to historical sites and similar places. A total charge 
is usually made by tlie compa»y for the entire tour and such charge 
includes all services and acco»»»o&lations. The question arises as to 
ivhat constitutes a reasonable basis for allocati»g the total charge 
between tazable transportation and nontaxable seivices for purposes 
of computing and collecting the taz on t!ie tr;insportation of persons. 
The examples set forth belov. are illustrative of the various types of 
toill's 'illd the extent of the services performecl with each. 

Era&»@le (1). The driver, in addition to his duties as such, acts 
as a guide-lecturer, and there are»o meals, admissions, or other non- 
transportation services included in the toui. A total charge of four 
dollars (per person), excluding taz, is made for the tour. 

Exanij&/e (9). 4 separate guide-lecturer is furnished, but there 
are no other services included. A total charge of siz clollars, ez- 
cluding taz, is made. 

Example (8). A separate guide-lecturer is furnished and the tour 
also includes a one hour stop at a liistorical site for wliich the sight- 
seeing company pays the liistorical society an admission charge of 
50 cents (per person). 4 total cliarge of seven dollars, ezcliiding 
taz, is made for the tour. 

Encamp/e (4). A tour includes a separate guide, meals, liotel room 
for o»e night, and admissions to various i&laces of interest. The 
sightseeing company incurs ezpenditures (per person) of siz dollars 
for meals, four clollars for hotel room, and two dollars for admissions. 
V total charge of &'4, excluding taz, is niade by the siglitseeing com- 

paiii. for the tour. 
Ilany sightseeing companies have filed tariffs with the Interstate 

Conmierce Commission which set forth their own allocations of total 
charges between taxable transportation and separate guide-lecturer 
service. These al!ocations vary considerably and some show a much 
higher percentage applied to nontaxable guide-lecturer services than 
others. 

Section 4'i&1 of the Internal Revenue Cocle of 1054 imposes a taz 
on the amount paid within the United States for taxable transpor- 
tation of anv person by rail, motor vehicle, water, or air. Section 
4202 of the Code defines "tax~able transporta~tion" to include "trans- 
portation which begins in the I nited States or in the &'~o-mile zone 
and ends in the ti»ited States or in the 225-mile zone. " 

Section 42. 42'&1 — 2(d) of the Facilities and Services Excise Taz 
Regulations provides that where a payment covers charges for non- 
transportation services as well as for transportation of a person, such 
as charges for meals, hotel accommodations, etc. , the charges for the 
nontransportation services may be excluded in computing the tax 
payable with respect to such paynient, provided such charges are 
separable and are shown in the exact amounts thereof in the records 

4752si' — 58 — 29 
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$6. 00 
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pertaining to the transportation charge. If the charges for nontrans- 
portation services are not separable from the charge for transporta- 
tion of the person, the tax must be computed upon the full amount 
of the payment. Section 42. 4261 — 8(f) (4) of the regulations pro- 
vides that charges for admissions, guides, meals, hotel accommoda- 
tions, and other nontransportation services are exempt from the tax 
where such charges are separable from the payment for the trans- 
portation of a person and are shown in the exact amount thereof on 
the records pertaining to the transportation payment. 

It is held that where the driver of the vehicle also acts as a guide- 
lecturer no amount may be excluded from the total charge as a pay- 
ment for nontransportation services of a guide-lecturer. 

However, where a sightseeing company furnishes, in addition to 
the driver of the vehicle, a separate guide-lecturer for a sightseeing 
tour, the services performed by the guide-lecturer constitute non- 

transportation services, and the charges for such service may be ex- 
cluded from the total charge for the tour in determining the basis 
for computing the transportation tax. It is further held that in such 
cases where a total charge is made for a tour which includes a separate 
guide-lecturer, an exclusion of 25 percent will be applied on a nation- 
wide basis to represent the allocation for the separate guide. Where, 
in addition to the separate guide-lecturer, the tour also includes costs 
for admissions, hotels, meals, and other nontaxable services, these 
costs will be deducted from the total charge before applying the 
exclusion of 25 percent for the guide. 

Thus, in Encamp/e (1) (above), the tax is computed on the entire 
charge of four dollars, as follows: 

Total charge $4. 00 
Tax (10% of $400)— . 40 

In Excmp/e (2), the computation is as follows: 
Total charge 
Nontaxable portion (25% of $6. 00) 

Taxable portion of charge (75% of 86. 00) 
Tax (10% of $4. 50) 

4. 50 
4) 

In Ezump/e (3), the following computation would be used. : 
Total charge $7. 00 
Less: Cost of admission . 50 

Balance 
Nontaxable portion (25% of $6. 50) 

$6. 50 
1. 62 

Taxable portion of charge (75% of $6. 50) 4. 88 
Tax (10% of $4. 88) . 49 

In example (4), the computation ~ould be as follows: 
Total charge 
Less: llfeals, hotel, and admissions 

$24. 00 
12. 00 

Balance 
Nontaxable portion (25% of $12. 00) 

$12. 00 
8. 00 

Taxable portion of charge (75% of $12. 00) 9, 00 
Tax (10% of $900)- . 90 
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If a tariff filed Ivith the Interstate Commerce Commission indicates 
an allocation in excess of 25 percent for separate guide-lecturer ser- 
vices, such allocation will not be acceptable unless the carrier is able 
to substantiate such allocation from its records. In the absence of 
such substantiation, the o5 percent formula will apply, regardless 
of the allocation listed in the tariA'. 

26 CFR 4P. . 4961 — 7: Examples of payments Rev. Rul. 58 — 915 
subject to tax. 

Where a corporation owns an aircraft and appoints an airline 
company as its agent to service, maintain, overhaul, and operate 
such aircraft for the purpose of transporting the corporation's per- 
sonnel, the airline company is not furnishing transportation service 
to such corporation within the purview of section 4201 of the 
Internal Revenue Code of 1954. Therefore, amounts paid for such 
services are not subject to the tax on the transportation of persons. 

Revenue Ruling 50 — 008, C. B. 1950 — 2, 878, distinguished. 

The Internal Revenue Service has been asked whether the tax on 
the transportation of persons applies to payments by the owner of 
an aircraft to an airline company for the service, maintenance, over- 
haul, and operation of such aircraft under the circumstances described 
below. 

A corporation made a bona fide purchase of an aircraft from an 
airline company for the purpose of transporting its own personnel 
and to use as a "fiying-once car. " Because of the airline's long ex- 
perience in the operation of this type of aircraft, the corporation 
entered into an agreement v-hich appointed the airline company its 
agent to service, maintain, overhaul, and operate the aircraft. 

The aircraft is serviced, maintained, and overhauled by the airline 
company on a scheduled basis for a specified amount, which is paid 
for by the corporation. The corporation pays to the airline company 
a certain sum for each hour fiown for gasoline, oil, and hydraulic 
fiuid. Also, at its own expense, the corporation maintains all risk and 
liability insurance on the aircraft and its operations, with the airline 
company named as an additional insured for the liability insurance. 
Furthermore, the corporation reimburses the airline company for 
landing fees. However, weather and flight information is furnished 
by the airline company at no cost to the corporation. Also, the 
airline company indemnifies the corporation for any loss or damages 
arising out of the hangering, maintaining, servicing, and overhauling 
of the aircraft. 

According to the terms of the agreement, the airline company fur- 
nishes, subject to the approval of the corporation, the pilot and co- 

ilot to operate the aircraft. After the pilot and the co-pilot have 
een selected and approved, they are permanently based at a place 

designated by the corporation. If for any reason the corporation de- 
sires that the pilot andjor the co-pilot be relieved of his duties, a 
new pilot and/or co-pilot will be assigned by the airline subject to the 
approval of the corporation. The pilot and the co-pilot assigned to 
the aircraft are under the corporation's exclusive control, subject to 
the discretion of the pilot and the co-pilot as to safety of operation. 
The corporation pays to the airline company the salaries of the fiight 
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crew based on the established pay scale for the crew selected and 
approved. Moreover, the airline company maintains workmen's com- 
pensation and employees liability insurance on all its employees par- 
ticipating in, or in any way connected with, the operation of the 
aircraf t. 

Section 4261 of the Internal Revenue Code of 1954 imposes a tax 
upon the amount paid within the United States for taxable trans- 
portation of persons by rail, motor vehicle, water, or air within the 
United States. 

It is held that, since the corporation owns the aircraft, has exclusive 
control over the aircraft's personnel, pays the operating expenses of 
the aircraft, and maintains liability and risk insurance and the airline 
operates the aircraft as an agent for the corporation, the airline com- 
pany is not, with respect to this service, furnishing a transportation 
service for hire. Accordingly, the tax on the transportation of persons 
does not apply to amounts paid by the corporation to the airline com- 
pany. Compare Revenue Ruling 57 — 545, C. B. 1957 — 2, 749, which 
holds that the tax on the transportation of persons is applicable to 
amounts paid by a company to an airline company for the lease of an 
aircraft, including the maintenance and operation thereof. 

The views expressed herein are not inconsistent with those expressed 
in Revenue Ruling 56 — 608, C. B. 1956 — 2, 878, which holds that where 
a carrier operates a shipper's tank truck equipment with its own em- 
ployees, under its own exclusive control, management, and supervision 
as an independent contractor, at its own expense, and not in the name of 
or as the agent for the shipper, the carrier furnishes a transportation 
service for hire, irrespective of the fact that the shipper owns the equip- 
ment in which its products is transported by the carrier. Therefore, 
in such a case the amounts paid to the carrier by the shipper are subject 
to the tax on the transportation of property. 

Revenue Ruling 56 — 608, C. B. 1956 — 2, 878, distinguished. 

PART II. — PROPERTY 

SECTION 4271. — IMPOSITION OF TAX 
Rev. Rul. 58 — 6 

A logging contractor, in performing a complete logging operation, 
including transportation of the logs from the timber tract to a 
millpond, sawmill, or other designated place, is not a "person en- 
gaged in the business of transporting property for hire" within the 
meaning of section 4272(a) of the Internal Revenue Code of 1M4. 
Therefore, payments for a complete logging operation are not sub- 
ject to the tax on transportation of property. However, a person 
who as an independent contractor, contracts only for loading the 
logs and hauling them to a designated place is a "person engaged 
in the business of transporting property for hire, " and payments for 
such loading and hauling are subject to the tax on tran'sportation 
of property. 

Advice has been requested concerning the applicability of the tax 
on transportation of property imposed by section 4271(a) of 
Internal Pevenue Code of 1954 to payments for the transpoltatlon of 
logs in connection with a logging operation. 
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A lumber company purchases tracts of standing timber from which 
it has all of the merchantable timber cut and clelivered to its sawmill. 
The lumber company contracts with two logging contractors, each for 
performance of the complete logging ope~ra~tions as separate tracts. 
These operations include felling, toppmg, limbing, yarding, and 
skidding the logs to designated log dumps along the ed~re of the tracts, 
loading~the logs from the log dumps onto trucks and transporting 
them to a millpond. In order to perform these operations, the logging 
contractors, at their own expense, must build access roads into the 
timber tracts, and also nrust build certain. other roads over which the 
logs are hauled to the millpond. The lumber company owns the road 
building equipment but the logging contractors are responsible for its 
repair and maintenance. The logging contractors are paid a set price 
per thousand feet of logs delivered to the millpond. 

1, one of the logging contractors, performs all of the logging opera- 
tions from the cutting of the timber to the delivery of the logs at the 
millpond. B, the other logging contractor, performs only the logging 
operations up to and including delivery of the logs at the log dumps 
along the edge of the tract. B contracts with C, as an independent 
contractor, to load the logs from the log dump onto trucks owned and 
operated by C and to tra~nsport them to the millpond. C is required 
to build the necessary roads over which he hauls the logs and is respon- 
sible for the repair and maintenance of the hunber company's equip- 
ment used for this purpose. B pays C a set price per thousand feet 
of logs hauled. 

Section 4271(a) of the Code imposes a tax upon the amount paid for 
the transportation of property by rail, motor vehicle, water, or air 
from one point in the United States to another. Section 4272(a) of 
the Code provides that the tax shall apply only to amounts paid to 
a person engaged in the business of transporting property for hire. 

Section 148. 1(b) of Regulations 118, made applicable to the 1954 
Code by Treasury Decision 6001, C. B. 1954 — 2, 47, defines the term 
"person engaged in the business of transporting p~roperty for hire" 
to include a colnmon carrier, contract carrier, local moving or drayage 
concern, freight forwarder, express company, or other person trans- 
porting property for hire wholly or in part by rail, motor vehicle, 
water or air. That section defines the term "transportation" to mean 
the movement of property by a person engaged in the business of 
transporting property for hire. 

Although transportation is an important part of a logging con- 
tractor's work in the performance of a complete logging oper~ation, 
it is only one of a large number of important operations, and it is 
considered as being incidental to the performance of the complete 
logging operation. It is held that, in performing a complete logging 
operation, including the transportation of the logs by trucks to & 

millpond, sawmill, or other designated place, a logging contractor is 
not a "person eng~aged in the business of transporting property for 
hire" within the meaning of section 4272(a) of the Code. Accord- 
ingly, payments for such a complete logging operation are not subject 
to the tax on transportation of property. 

However, where a logging contractor engages a subcontractor 
uncler circumstances which make him an independent contractor, to 
haul the logs which the logging contractor has cut and delivered to a 



$ 4271. 1 442 

designated place, the subcontractor is a "person engaged in the busi- 
ness of transporting property for hire" within the meaning of the 
Code. Accordingly, payments received bv the subcontractor are sub- 
ject to the tax on transportation of property. The same is true ~here 
the lumber company contracts with a person who performs only the 
hauling and other services which are accessorial to the hauling. 
Furthermore, the cost incurred in building roads over which the logs 
are hauled and in mainta, ining and repairing equipment used for that 
purpose is not deductible from the contract price for hauling the 
logs in computing the transportation tax. 

In the instant case, since both A and B contracted to perform the 
complete logging operations, no part of the payments to them by the 
lumber company are subject to the tax on transportation of property. 
However, since C contracted with B only for the loading and hauling 
operations, the entire amount paid by B to C is taxable. 

Rev. Rul. 58 — 149 

The tax on the transportation of property imposed by section 4271 
of the Internal Revenue Code of 10o4 applies to an amount paid to 
a carrier for weighing empty tank cars at the request of a shipper or 
consignee, regardless of whether the charge for such service is billed 
separately. 

Advice has been requested whether the tax on the transportation of 
property applies to an amount paid by a shipper to a carrier for 
weighing empty tank cars. 

A. carrier billed a shipper for weighing an empty tank car before 
it was loaded for an outbound shipment. The weighing was performed 
at the request of the shipper to determine the exact weight of the tanl- 
car. The shipper also has had occasion to request the carrier to weigh 
inbound tank cars after they have been unloaded as an additional 
check on the weight of the contents of the tank car. The tarifFs of the 
carrier provide that, when either an empty or a loaded car is weighed 
or rewelghed at the request of the consignor or consignee, a charge 
will be made by the carrier for the weighing, switching, and/or spot- 
ting services performed in connection with each weighing. However, 
there will be no charge made by the carrier provided that (1) in the 
case of the reweighing of a, car containing a commodity which is not 
subject to shrinkage from its inherent nature, the reweighing discloses 
error in the billed weight of more than the tolerance provided in the 
tariff, (2) in the case of the weighing or reweighing of an empty car, 
such weighing or reweighing discloses error in the tare weight in ex- 
cess of the tolerance provided in the tarifF and, (8) in the case where 
reweighing requires the weighing of both the loaded and empty car, 
the di6'erence between the net weight obtained by the weighing and 
the previous net weight exceeds the tolerance provided in the tariff. 

Section 4271(a) of the Internal Revenue Code of 1954 imposes a 
tax upon the amount paid within or without the United States for the 
transportation of property by rail, motor vehicle, water, or air from 
one point in the United States to another. Under the provisions of 
section 148. 1(d) of Regulations 118, made applicable to the 1954 Code 
by Treasury Decision 6091, C. B. 1954 — 9, 47, the term "transportation" 
means the movement of property by a person engaged in the business 
of transporting property for hire, including interstate, intrastate, and 
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intracity or other local movements, as well as towing, ferrying, switch- 
ing, etc. In general, it includes accessorial services furnished in con- 
nection with a transportation movement, such as loading, unloading, 
storage, , demurrage, ventilation, refrigeration, icing, and similar serv- 
ices and facilities. 

The weighing service requested by the shipper is primarily for the 
purpose of determining errors in the billed weight, tare weight, etc. 
Accordingly, it is held that such weighing service is an accessorial 
service furnished in connection with the prior or subsequent transpor- 
tation of the commodity involved. Therefore, the amount paid to the 
carrier for such service, when furnished at the request of a shipper or 
consignee and in connection with a taxable transportation movement, 
is subject to the tax on the transportation of property, regardless of 
whether the charge is billed separately. 

Rev. Rul. 58 — 150 

The tax on the transportation of propertv imposed bv section 4271 
of the Internal Revenue Code of 1954 does not apply to amounts 
charged to milk producers by a milk processing company f' or haul- 
ing milk, in trucks which it owns and operates, from the producers' 
farms to its processing plant. 

The Internal Revenue Service has been asked whether the tax on 
the transportation of property applies to amounts charged to milk 
producers by a milk processing company for hauling milk from the 
producers' farms to its processing plant. 

A. company is engaged in the manufacture and sale of dairy prod- 
ucts. In connection with the manufacture of its products, the com- 
pany purchases milk from producers and hauls the milk, in trucks 
which it owns and operates, from the various farms to its own plant 
for processing. Upon arrival at the company's plant, the milk is 
weighed and tested. If the milk meets certain prescribed standards, 
the company accepts the milk and credits the farmer's account. A 
charge for hauling the milk is computed on the basis of the rate per 
hundred-weight applicable to milk hauled in that particular area and. 
such charge is deducted from the gross amount due the producer for 
milk purchased during each month. 

Section 4971 of the Internal Revenue Code of 1954 imposes a tax 
upon the amount paid for the transportation of property by rail, 
motor vehicle, water or air from one point in the United States to 
another. Section 42'4(a) of the Code provides that the tax applies 
only to amounts paid to a person engaged in the business of transport- 
ing property for hire. The tax is payable by the person making the 
taxable transportation payment and is collectible by the person 
receiving such payment. 

Section 148. 1(b) of Regulations 118, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 9, 47, defines the term 
"person engaged in the business of transporting property for hire" 
to include a common carrier, contract carrier, local moving or drayage 
concern, freight forwarder, express company or any other person 
transporting property for hire wholly or in part by rail, motor vehicle, 
water or air. 

In the instant case, it is held that since the milk processing company 
purchases milk from producers and hauls the milk to its own plant in 
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trucks which it owns and operates, and the milk is necessary to the 
conduct of the processing company's business, such hauling is merely 
incidental to the company's processing business. Accordingly, the 

rocessing company is not considered to be a "person engaged in the 
usiness of transporting property for hire" within the meaning of 

section 4979(a) oi the Code with respect to such hauling. Therefore, 
the tax on the transportation of property is not applicable to the 
amounts charged by the processing company to the i'armers for such 
hauling services. See Revenue Ruling 55 — 7M, C. B. 1955 — 9, 466, 
which relates to the trucking by a cooperative association of its mem- 
bers' produce to its general retail store. 

(Also Section 4272. ) Rev. Rul. 58 — 157 

For purposes of the tax on transportation of property, a person 
who transports property for others as a regular practice and makes 
a charge therefor is considered to be engaged in the business of 
transporting property for hire, even though such business may not 
constitute his principal means of livelihood. 

Advice has been requested whether the tax on the transportation of 
property applies to amounts paid to a person for transporting prop- 
erty, even though such hauling does not constitute his principal busi- 
ness or means of livelihood. 

Illustratively, a publishing Arm contracts with individuals, who 
have other means of livelihood, to transport newspapers from its plant 
to adjoining towns. Those individuals transport the newspapers 
daily in their own personal automobiles. Similarly, a farmer hauls 
milk for his neighbors to a creamery as a regular practice and makes 
a charge theref or. 

Section 4971(a) of the Internal Revenue Code of 1954 imposes a tax 
on the amount paid within or without the United States for the trans- 
portation of property by rail, motor vehicle, water, or air from one 
point in the United States to another. Section 4279(a) of the Code 
provides, in part, that the tax imposed on the transportation of prop- 
erty shall apply only to amounts paid to a person engaged in the 
business of transporting property for hire. 

It is held that if a person transports property for others as a regular 
practice and makes a charge therefor, he ls considered to be engaged 
in the business of transporting property for hire even though such 
business may not constitute his principal business or means of liveli- 
hood. Accordingly, the tax on the transportation of property imposed 
by section 4271(a) of the Code properly applies to the amounts paid 
for transporting property in each of the examples mentioned above. 

Rev. Rul. 58 — 159 
The tax on transportation of property does not apply to amounts 

paid to a moving and storage company, which transports office 
sects and equipment from one location to another, for the services 
of (1) tagging and marking effects prior to removal, (2) planning 
of removal, (S) packing effects prior to removal, (4) marking of 
iioors for equipment at destination, (S) unpacking and arranging 
effects after removal, and (6) installing appliances after movement 
to the new location, if such charges are shown separately on the 
invoices. The tax does not apply to amounts paid for unloading 
eff'ects from another carrier's vans if the moving company does not 
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transport the ei'fects, but does apply if unloaded from the van into 
the moving company's trucks for further transportation. 

Advice has been requested concerning the applicability of the tax 
on transportation of property to amounts paid for certain services 
performed by the carrier in connection with the moving of. ofiice e8ects 
and equipment from on location to another. 

A moving and storage company contracted with a business firm to 
perform the complete moving operations of. the firm's once efi'ects and 
equipment from several separate locations to a new location. In addi- 
tion to the actual transportation of the efFects, the moving and storage 
company was required to furnish the following related services; (1) 
tagging and marking e8ects prior to removal, (2) planning of removal, 
(8~) packing efFects prior to removal, (4) ma~rkino of Hoors for equip- 
ment at destination, (5) unpackino and arranging efFects after re- 
nioval, and (6) installing appliances after movement to the new 
location. The contract a~lso included the unloading of additional 
equipment from vans owned and operated by a trucl-ing company. 
Some of the equipment delivered by these vans was unloaded by the 
moving and storage company at the fiirm's new location, and. the re- 
mainder was unloaded from the vans into the moving and storage 
company's own trucks and delivered to a. warehouse. The charges for 
the various services rendered by the moving and storage company are 
listed as separate items on the invoices. 

Section 4971 of the Internal Revenue Code of 1954 imposes a tax 
upon the amount paid within or without the United States for the 
transportation of property by rail, motor vehicle, water, or air from 
one point in the United States to another, with certain exceptions not 
here applicable. Under section 4979 of the Code, the tax applies only 
to amounts paid to a person engaged in the business of transporting 
property for hire. 

Section 148. 1 (d) of Regulations 118, made applicable to the In- 
ternal Revenue Code of 1954 by Treasury Decision 6091, C. B. 1954 — 9, 
47, provides that the term "transportation" means the movement of 
property by a person engaged in the business of transporting property 
for hire, including inteistate, intrastate, and intra-city or other local 
movements. In general, the term includes accessorial services fur- 
nished in connection with a transportation movement, such as loading, 
unloading, storage, handling, and similar services and facilities. 

M. T. 15, C. B. 1948, 1158, hoMs that amounts paid for packing and 
unpacking, or crating and uncrating, occurring before and after a 
transportation movement, are not taxaible if the charges therefor are 
billed separately. Also, see Rev. Rul. 55 — 126, C. B. 1955 — 1, 586. 

It is held that, under the circumstances described above, the services 
of (1) tagging and marking efi'ects prior to removal, (2) planning of 
removal, (8) packing efFects prior to removal, (4) marking of fioors 
for equipment at destination, (5) unpacking and arranging efFects 
after removal, and (6) installing appliances after movement to the new 
location, are not accessorial to the transportation movement performed 
by the moving and storage company in moving the firm's once eQ'ects 
and equipment to the new location. Therefore, the amounts paid for 
these services are not subject to the tax on transportation of property, 
provided the charges are shown as separate items on the invoices. Like- 
wise, the tax does not apply to amounts paid to the moving and storage 
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company for unloading equipment from the vans of another company 
at the firm's new location, provided the moving and storage company 
does not transport the property. However, where the property is un- 
loaded from such vans into the moving and storage company's trucks 
and is transported by such trucks to another location, the unloading is 
accessorial to the taxable transportation movement furnished by the 
moving and storage company. In the latter case, the amount paid for 
unloading, as well as the amount paid for transporting the property 
involved, is taxable. 

Rev. Rul. 58 — 160 
Amounts paid to a trucking company for frozen food warehouse, 

assembly, and clerical services are not considered to be accessorial 
to a transportation movement and, therefore, are not subject to the 
transportation of property tax imposed by section 4271 of the 
Internal Revenue Code of 1954. 

The Internal Revenue Service has been asked whether, under the 
facts stated below, the amounts paid by a retail grocer to a trucking 
company for frozen food warehouse, assembly, and clerical services are 
subject to the tax on the transportation of property. 

A trucking company has a contract with several retail chain food 
stores under which it performs transportation services. Under a 
separate contract, the trucking company performs so-called "other 
services" for these customers. These "other services" consist of frozen 
food warehousing, assembly, and clerical service in which the stocks 
of frozen foods that are owned principally by packers are stored and 
made available for an assemblv operation ~hereby orders from retail 
chain food stores are assembled from these frozen food stocks. 

To perform these services, the trucking company leases space in a 
public cold storage warehouse wherein serveral frozen food packers 
store large quantities of their products. This leased space, which is 
known as a "break-up" room, is used for storage and for the assembly 
of orders of. frozen foods received from the retail grocers. The truck- 
ing company receives orders for the frozen foods from the retail gro- 
cers on specially designed order forms furnished by the trucking com- 
pany. Merchandise is selected from the "break-up" room stock to fill 
those orders. The merchandise is brought to the loading platform 
after it has been assembled, checked, and marked to fill a particular 
order. Title to the products remains in the packer until they are 
loaded onto trucks for delivery to the grocer. The packer is advised 
by the trucking company of the quantities of his products that have 
been delivered to each of the retail grocers. The packer then bills each 
grocer directly for that merchandise. At the end of each week, the 
trucking company bills the grocer for the warehousing while the goods 
were in the break-up room, and for the assembly, and clerical services 
furnished, and makes a separate charge for the delivery of the order 
tn the retail store. 

Restocking of the "break-up" room is based upon estimated needs 
for filling the next day's orders. The merchandise is usually with- 
drawn from the public portion of the warehouse in standard ware- 
house pallet loads. Some items may remain in the "break-up" room 
for an indeterminate period of time depending upon orders from retail 
grocers. One of the customers has in its warehousing service agiee 



447 [$ 4271, 

nient with the trucking company a provision requiring the trucking 
company to maintain stockpiles. Some of the merchandise which 
has been transferred from the public portion of the warehouse to the 
"break-up" room may be hauled by the customer or some other carrier 
after it has been assembled by the trucking company. Since the prod- 
ucts moved to the "break-up" room are not intended for sale to a par- 
ticular customer, the sale of the products by the packers does not oc- 
cur at this time. Therefore, the stocks in the "break-up" room are 
still the property of the packers and the trucking company assumes a 
warehouseman's responsibility to the packers for all the merchandise 
in the "break-up" room. 

Section 4271 of the Internal Revenue Code of. 1954 imposes a tax 
upon the amounts paid for the transportation of property by rail, 
motor vehicle, ~ater, or air, from one point in the United States to 
another. The tax is payable by the person making the taxable trans- 
portation payment and is collectible by the person receiving such pay- 
ment. Section 143. 1(d) of Regulations 113, made applicable to the 
1954 Code by Treasury Decision 6091, C. B. 1954 — 2, 47, defines the 
term "transportation" as used in the statute and regulations to mean 
the movement of property by a person enga, ged in the business of 
transporting property for hire, including interstate, intrastate, and 
intracity or other local movements. In general, it includes accessorial 
services furnished in connection with a transportation movement, such 
as loading, unloading, storage, handling and similar services and 
f acilities. 

The services described above are not merely assembling services but 
are actually a specialized type of warehouse service. The services 
furnished include the assembling of frozen foods to fill orders for de- 
livery to retailers, but are much broader in scope than the assembling 
services normally furnished by a carrier. This is established by (1) 
the fact that the trucker does not merely withdraw from the public 
warehouse the quantity of merchandise necessary to fill orders on hand 
but withdraws on the basis of estimates of retailers needs and usually 
in standard warehouse pallet loads and stores such products in the 
"break-up" room until needed to fill particular orders, (2) the fact 
that the trucking company assumes a warehouseman's responsibility 
to the packers for all frozen foods withdrawn from the public portion 
of the cold storage warehouse ancl placed in the break-up room re- 
gardless of whether such merchandise is to be delivered by it or by 
another carrier, and (3) the nature and purpose of the records main- 
tained by the trucking company. 

Accordingly, it is held that the warehousing, assembling, and cleri- 
cal services, described above, performed by the trucking company are 
not considered accessorial to the delivery services which it performs 
and the separate charges billed therefor are not subject to the tax 
on the transportation of property imposed by section 4271 of the 
Code. 

Rev. Rul. 58 — 205 

AVhere, under a reciprocal agreement betu een cotton warehouses, 
a warehouse receives carloads of "mixed cotton" and drays that 
portion of the cotton consigned to other warehouses to the receiving 
warehouses, such warehouse is, to the extent that it performs dray- 
age services for other warehouses, "a person engaged in the business 
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of transporting property for hire" within the meaning of section 
4272(a) of the Internal Revenue Code of 1954. Accordingly, 
amounts paid for the drayage services are subject to the tax on 
transportation of property imposed by section 4271(a) of the Code. 

Advice has been requested whether the tax on transportation of 
property applies to payments made to a cotton warehouse for dray- 
age services rendered under the circumstances described below. 

The 3f company is engaged in the storage, compression, and 
handling of cotton. In the course of its business, cV receives and 
unloads carloads of cotton for which it receives allowances from the 
railroads. Among the cars received are a few carloads of "mixed 
cotton, " which means that a portion of the cotton is destined for other 
warehouses. Under a reciprocal agreement between 3J' and other 
cotton warehouses, such cars are placed at the warehouse to which 
is consigned the greatest portion of the cotton. That warehouse un- 
loads all the cotton, and loads that cotton consigned to other ware- 
houses on drays and hauls it to the receiving warehouses. The re- 
ceiving warehouse pays to the warehouse which performs the drayage 
a fixed drayage charge for each bale of cotton received. 

Section 4271(a) of the Internal Revenue Code of 1954 imposes a tax 
upon the amount paid for the transportation of property by rail, 
motor vehicle, water, or air from one point in the United States to 
another. Section 4279(a) of the Code provides that the tax applies 
only to amounts paid to a person engaged in the business of transport- 
ing property for hire. Section 143. 1(b) of Regulations 118, made 
applicable to the 1954 Code by Trea. sury Decision 6091, C. B. 1954 — 2, 
47, defines the term "person engaged in the business of transporting 
property for hire" to include a common carrier, contract carrier, local 
moving or drayage concern, freight forwarder, express company or 
any other person transporting property for hire wholly or in part by 
rail, motor vehicle, water or air. 

On the basis of. the facts stated above, it is held that, since 3f's 
drayage of cotton consigned to other warehouses under the reciprocal 
agreement is not incidental to 3f'8 business of storing, compressing, 
and handling cotton, cV is, to the extent that it performs the drayage 
of cotton to other warehouses, "a person engaged in the business of 
transporting property for hire" within the meaning of section 4272 (a) 
of the Code. Accordingly, amounts paid to N for such drayage 
services are subject to the tax on transportation of property imposed 
by section 4971(a) of the Code. 

Rev. Rul. 58 — 206 
Where a shipper obtains his own cargo insurance protection and 

is given an allowance therefor by the carrier, the excise tax on the 
transportation of property, imposed by section 4271(a) of the In- 
ternal Revenue Code of 19o4, applies to the actual amount paid 
by the shipper after the deduction for the insurance allowance. 

Advice has been requested concerning the proper handling of a 
shipper's insurance allowance with respect to the computation of 
the excise tax on the transportation of property. 

A carrier provides transportation services which ordinarily include 
cargo insurance protection paid for by the carrier, such costs being 
included in the charge made for transportation. However, several 
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shippers obtain their own insurance protection. In such instances, 
the carrier makes a, percc»tage deduction, called an i»surance allow- 
ance, from the transportation charge. 

Section 4071(a) of the I»terna~i Revenue Code of. 1054 imposes 
a tax upon the amount paid for the transportation of property by 
rail, motor vehicle, water& or air, from one point in the United States 
to another. 

Iii the instant case, where the carrier includes insurance protection 
as a part of the transportation service he furnishes, the tax applies 
to the entire amount paid to the carrier for that, service, without any 
reduction for that portion of the amount charged by the carrier to 
cover his cost of the insurance. However, where the shipper obtains 
his own insurance, the carrier is, in effect, providing the transporta- 
tion service without insurance protection, and the ta7 should be based 
upon the actual amount paid by the shipper for that transportation 
service. 

Therefore, it is held that where the shipper obtains his own car~o 
insurance protection. , and in turn is given an allowance therefor 6y 
the carrier, the excise tax on the transportation of property applies 
to the actu~al amount paid by the shipper after the deductio» for the 
insurance allowance. 

Rev. Rul. 58 — 227 

The cxci. e tax ou transportation of propertv. imposed by sec- 
tion 42&71(a) of the Internal Revenue Code of lt&~4, does not apply 
to pay&neuts for ihe transportatiou of export shipnients n&ade on 
coMruerci &I bills of lading to a port of exporiation in fulfdhnent of 
a contract xviih the &&. rnied Services, provided evidence is sub&uitted 
to the carrier when the iransportation clrarges are paul vrhich will 
establish the exeurpt character of the transpori:&tion. 

5linieograi&h S&i)S&, C. B. 1040 — 1, 300, revel&ed. 

The Internal Revenue Service has been asl. -ed whether Mimeograph 
5987, C. B. 1046 — 1, 800, relating to the applicability of the excise 
tax on the transportation of property to export shipments consigned 
on commercial bills of lading to Armv or Navy o6cers at the ports of 
exportation, is afFected by the decision in the case of 6. lÃ. Potcers and 
Ide Potcerg& d/b/a Poteen Produce Company v. United States, de- 
cided Febru&ary 8, 1056, by the United States District Court for the 
District of Minnesota, Fourth Division, Civil Action No. 5155, 565 
C. C. H. 0658 

& 
1056 P-H 44, 000. 

Mimeograph 5087 states that in some cases the 9 ar and Navy 
Departments require the inclusion of the tax on transportation of 
property in the price fixed by a prime contract (including related 
subcontracts) in respect of an export shipment made on a commercial 
bill of lading consigned to an Army or Navy ofhcer at a port of 
exportation. In other cases, the transportation tax is expressly ex- 
cluded from the contract price by the terms of the contract. 

Mimeograph 5087 held that an export shipment made on a com- 
mercial bill of lading consigned to an Army or Navy ofhcer at a port 
of exportation is not exeinpt from the transportation tax where the 
shipment is made pursuant to a contract of the War or Navy Depart- 
ment which expressly provides for iiaclusion of such tax in the 
contract price. Ho~ever, such a shipment is exempt from the trans- 
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portation tax where the contract expressly provides for the exclusion 
of such tax from the contract price. 

In the Poured case, the Army Quartermaster located in Chicago 
issued to Powers contracts for the purchase of eggs for export. 
The contracts provided that (a) all of the eggs were to be of standard 
export grade, (b) the eggs were to be "packed and marked for over- 
seas, " (c) the eggs were to be shipped to property overs in Quarter- 
master Market Centers of the United States Army in various ports 
of exportation in the United States, and (d) the terms of delivery 
to the carrier should specify that the eggs were being shipped for 
"export storage in transit. " All of the shipments were consigned 
on commercial bills of lading to Army property overs in various 
seacoast ports in the United States. 

The court said that all of the shipments were intended to be ex- 
ported by the Department of the Army and were, in fact, sent to 
overseas destinations and possessions of the United States other than 
Alaska and Hawaii; that there was no break in the course of ex- 
portation of any of the shipments, and sucli shipments from the date 
of their delivery by the plaintifFs to the original carrier until the 
date of their arrival at, their ultimate destination overseas were in 
one continuous course of exportation. In that case the transporta- 
tion tax had been paid. The court held that the plaintifFs were en- 
titled to a refund of the taxes which they had paid on the shipments. 

Section 4271(a) of the Internal Revenue Code of 1954 imposes a 
tax on the amount paid for the transportation of property, except 
coal, by rail, motor vehicle, water, or air from one point in the 
United States to another. 

Section 148. 30 of Regulations 118, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 9, 47, provides that the 
tax will not apply to an amount paid for transportation of property 
in course of exportation to a foreign destination, or shipment to a 
possession of the United States, in accordance with the applicable 
requirements of these regulations. Property will be considered. to be 
in course of exportation from the time of delivery to a carrier in the 
United States for transportation by continuous movement to a point 
beyond the boundaries of the United States. The term "United 
States" means the States, the Territories of Alaska and Hawaii, and 
the District of Columbia. 

Section 148. 83 of the regulations provides that an amount paid 
for an export shipment not made on a through bill of lading, a 
through export bill of lading, or a domestic bill of lading showing tlie 
name of the foreign consig~nee and the ultimate foreign destination, 
will be exempt from the transportation tax, provided (1) the ship- 
ment is covered by an Export Exemption Certificate, Form 1363, and 
(2) proof of exportation is obtained as required by section 1-N. 34 
of the regulations. 

It is held that property which under Armed Services contracts is 
intended for export and is shipped on commercial bills of lading to a 
port of exportation in fulfillment of sucli contract is considered to be 
in the course of exportation from the time of delivery to the carrier 
in the United States until delivered to overseas destinations, other 
than Alaska or Hawaii. Accordingly, amounts paid for such trans- 
portation are not subject to the transportation tax, provided evidence 
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is submitted to the carrier in the Uni(ed States ivhen tlie ti a»sporta- 
tion charges are paid which will cleaily establisli the exempt charac- 
ter of the transportation. The exempt character of the transporta- 
tion. is not governed by any provision in the contract which requires 
the inclusion of the tax in the contract price or the exclusion of the 
tax from the contrai t price. 

Where export shipnients made on commercial bills of lading in 
fulfillment of an Arined Services contract are consigned to an Army, 
N;ivy, or otlier Armed Services othcer at the flesignate&l port, of ex- 
portation, such shipments will be exempt from the tax, provicled 
tlie person paying the transportation cliarges files with the carrier 
at the time such charges are paid an Expoit Lx mption Certifii ate, 
Form 1868, modified by entering across the bottom thereof tlie follow- 
ing statement: 

Shipped under prime contract No. for export. 
In such. case, further evidence of actual exportation will not be 
required. See Rev. Rul. 57 — 888, C. B. 1957 — o, 755. 

However, where export shipments made in fulfillment of an Aimed 
Services contract are not consigned to an A. rmy, Navy or other 
Armed Services ofhcer at the port of exportation, the export require- 
ments of the regulations must be fully complied with. 

Mimeograph 5987, C. B. 1946 — 1, 300, is hereby revoked. 

SECTION 4272. — EXEMPTIONS 
Rev. Rul. 58 — 88 

Where a truck broker (1) does not contract with the shipper 
to transport property or assume primary responsibility for such 
transportation, (2) is not liable for payment of the trucker's 
charges, and (3) receives remuneration only from the trucker, he is 
not considered to be "a person engaged in the business of traiis- 
porting property for hire" within the meaning of section 4272 of the 
Internal Revenue Code of 1954. 

Rev. Rul, 54 — 54, C. B. 1954 — 1, 273, modified. 

A. dvice has been requested whether a truck broker who performs 
the services described below is considered to be a person engaged in 
the business of transporting property for hire. 

A truck broker solicits business by advertising in trade publications, 
by distributing calendars arid scratch pads, arid by placing notices in 
various meeting places of truckers. He does not own or opei ate:iny 
transportation equipment. When a shipper contacts the broker cle- 
scribing the goods to be transported and the destination, the broker 
informs the shipper of the "going rate" being asked and received by 
truckers. If the rate is satisfactory, the shipper states the time and 
place the trucker is to pick up the merchandise. The broker then 
contacts a trucker and set forth the conditions of the shipment. If 
the conditions are unsatisfactory to the trucker and. the broker is un- 
able to locate other truckers to perform the transportation, the shipper 
has the alternative of ofi'ering an increased rate or contacting another 
broker. 

Where the trucker agrees to the conditions of the sliipment, he 
signs the bill of lading given to the shipper, which is furnished by 
the broker or the shipper. On a prepaid shipment, the broker collects 
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the amount of the transportation charge and the excise tax from the 
shipper, deducts his commission, and, after receiving a receipt from 
the trucker showing delivery and acceptance of the shipment by the 
consignee, pays the trucker the amount agreed upon. In the case of 
a collect shipment, the trucker normally pays the broker's commis- 
sion in advance and collects the amount of the transportation charge 
and the tax from the consignee. In some instances, the consignee 
is instructed by the broker to forward directly to the broker an 
amount which covers the commission and to pay the balance to the 
trucker. The broker receives no remuneration from the shipper or 
the consignee, but collects his commission from the trucker's charges. 

There is no written agreement between the broker and the shipper, 
but the broker expressly or impliedly agrees to indemnify the shipper 
against any loss resulting to the shipper from the failure of the 
trucker to perform and deliver the load on time and in good condi- 
tion. In the event of loss, the shipper is paid by the broker. How- 
ever, the bill of lading normally provides that the trucker assumes 
full responsibility for any and all loss or damage of any nature 
whatever to the load while in his possession and until delivery to the 
consignee at destination, as well as any loss occasioned by delay. In 
some cases, the trucker executes a receipt for the merchandise in good 
condition and guarantees to deliver the load free from damage; in 
others, the trucker merely states that he is fully insured to cover 
the shipment. 

Section 4271(a) of the Interna, l Revenue Code of 1054 imposes 
a, tax upon the amount paid within or without the United States for 
the transportation of property by rail, motor vehicle, water, or air 
from one point in the United States to another. 

Under the provisions of section 4272(a) of the Code, the tax applies 
only to amounts paid to a person engaged in the business of trans- 
porting property for hire. Section 148. 1(b) of Regulations 118, made 
applicable to the 1954 Code by Treasury Decision 6091, C. B 1%4 2& 

47, delines the term "person engaged in the business of transporting 
property for hire" to include a common carrier, contract carrier, local 
moving or drayage concern, freight forwarder, express company, or 
other person transporting property for hire wholly or in part by rail, 
motor vehicle, water or air. 

It is held that, the term "person engaged in the business of trans- 
porting property for hire" for the purpose of the tax imposed by 
section 4271(a) of the Code applies only to a person who actually 
transports the property or to one who contracts to transport property 
for compensation and assumes the responsibility for such transporta- 
tion but who assigns the transportation to another to perform. Since 
the truck broker in the instant case (1) does not contract with the 
shipper to transport the property or assume primary responsibility 
for such transportation, (2) is not liable to the trucker for payment 
of the trucker's charges, and (8) receives a commission payable by 
the trucker as the only remuneration for the services he performs, 
he is not considered to be "a person engaged in the business of trans- 
porting property for hire" within the meaning of section 4272(a) 
of the Code. Accordingly, he is not liable for reporting and remitting 
the transportation tax to the Government. However, ivhere the trans- 
portation charge is paid to the truck broker, he is required to collect 
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the transportation tax from the person making the payment and to 
forward such tax to the trucker. See Revenue Ruling 55-501, C. B. 
1955-2, 469, which sets forth a similar conclusion with respect to a 
trucking exchange. 

Revenue Ruling 54 — 54, C. B. 1954 — 1, 278, is modified to the extent 
that it defines the term "person engaged in the business of trans- 
porting property for hire" to include not only a carrier who actually 
transports the property but also a person who holds himself out to 
the public as one who for compensation sells, provides, procures, 
furnishes, or arranges for the transportation of property. 

9 hether a person who transports property for others as a regular 
practice is considered to be engaged in the business of transporting 
property for hire, even though such hauling does not constitute his 
principal business or means of livelihood. See Rev. Rul. 58 — 157, 
page 444. 

PART III. — OIL BY PIPELINE 

SECTION 4281. — IXIPOSITION OF TAX 

Rev. Rul. 58 — 814 
Where butane and propane, under pressure, are transported in 

liquid form through a pipeline, the transportation is subject to the 
excise tas imposed by section 4281 of the Internal Revenue Gode 
of 1954 on the transportation of oil by pipeline. 

Advice has been requested whether the excise tax on the trans- 
portation of oil by pipeline applies to the transportation, by pipeline, 
of butane or propane. 

A company which sells and delivers butane and propane to some of 
its customers in small containers and cylinders also sells and delivers 
such products to other customers by means of a pipeline. The com- 
pany maintains storage tanl-s at several strategic points along the 
pipeline system. These petroleum products, liquefied by pressure, 
are put into these tanks from railroad tank cars and motor trans- 
ports. They are then moved in liquid form through the pipeline to 
various customers, either commercial or residential, who have indi- 
vidual storage tanks and heating or cooking units connected to the 
pipeline system. Wlien the valves of the heating units are opened, 
the liquid is released from pressure and is thereby converted into a 
gas to be used for heating or cooking purposes. The complete charge 
for the gas and service is based on individual meters. No separate 
cliarge is stated for the transportation movement by pipeline. 

Section 4281 of the Internal Revenue Code of 1954 imposes a tax 
on the amount paid for transportation of crude petroleum and liquid 
products thereof by pipeline. That section further provides that if 
no charge is made for transportation by pipeline, either by reason of 
ownership of the commodity transported or for any other reason, then 
such tax shall be imposed on the fair charge for such transportation. 
The tax is to be paid by the person furnisliing the transportation. 

4752S4' — S8 — SO 
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Section 428o of the Code provides that the fair charge for trans- 
portation shall be computed (1) from actual bona fide rates or tariffs; 
or (~2) if no such rates or tai i8s exist, then on tlie basis of the actual 
bona fide rates or tariff's of other pipelines for like services, as deter- 
mined by the Secretary of the Treasury or bis delegate; or (:3) if no 
such rates or tai iff's exist, then on the basis of a reasonable charge for 
such transportation, as determined by the Secretary or his delegate. 

Since butane aiid propane are products of crude petroleum, it is 
held that where, as in the instant case, they are transported by pipe- 
line in liquid form their transportation is subject to the excise tax 
imposed by section 4981 of the Code. In the absence of a separate 
charge for such transportation, the tax should be computed in ac- 
cordance with the provisions of section 428u of the Code. 

SUBCHAPTER E. — SPECIAL PROVISIONS APPLICABLE TO SERVICES 
AND FACILITIES TAXES 

SECTION 4991. — CASES %VHERE PERSONS RECEIVING 
PAYMENT MUST COLLECT TAX 

(Also Sections 6601, 6651; 26 CFR 801. 6601 — 1. ) Rev. Rul. 58 — 300 
(A. iso Part V, 96 CFR 601. 403. ) 

Where a "taxpayer" refuses to pay so-called "collected" excise 
taxes to a collecting agency and the tax is to be assessed directly 
against the "taxpayer, " there will be no basis for assertion of a 
delinquent filing penalty. However, interest on the amount of 
unpaid tax will be assessed from the date the tax should have been 
paid to the collecting agency to the date when payment of the tax is 
made by the "taxpayer. " 

Procedures pertaining to the "collected" excise taxes whereby 
direct assessment may be made against a "taxpayer" who refuses 
to pay the tax to a collecting agency. 

Advice has been requested concerning the penalties and interest 
which are applicable in cases where a "taxpayer" refuses to pay any 
of the so-called "collected" excise taxes to a collecting agency and the 
tax is to be assessed directly against such "taxpayer. " The Internal 
Revenue Service has also been asked to explain the procedure to be 
followed in making an assessment directly against such "taxpayer" in 
the examples described below. 

Lxample 1. A shipper refused to pav the excise t;ix on the pay- 
ments made for transportation of property and the carrier, being 
unable to collect the tax, reports such information to the Director 
of Internal Revenue for the district in which its returns are filed. 

Ezamp/e 9. A sporting club is unable to collect the tax on all 
amounts paid as dues and initiation fees from its members inasmuch 
as some members refuse to pay the tax. The club informs the District 
Director that it ha, s been unable to collect the full amount of the tax. 

The term "collected" excise taxes refers to those miscellaneous 
excise taxes imposed on the person making the taxable payment for 
certain facilities and services and which are collectible by the person 
receiving such payment. This classification includes the excise taxes 
on communications, admissions, club dues and initiation fees, leases 
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of safe deposit boxes, and the transportation of persons and of 
property. 

Section 4o91 of the Internal Revenue Code of 1954 provides, with 
a certain exception not here in issue, that every person receiving any 
payment for facilities or services on which a tax is imposed upon 
the payor thereof under Chapter 88 of the Code, shall collect the 
amount of the tax from the person making such payment. The 
collecting agency is then required by regulations to file returns and 
pay the tax to the government. Section 6601(a) of the Code provides 
that if any amount of tax imposed by the Code (whether required 
to be shown on a return, or to be paid by stamp or by some other 
method) is not paid on or before the last date prescribed for pay- 
ment, interest on such amount at the rate of six percent per annum 
shall be paid for the period from such last date to the date paid. 
Section 6601(c) (4) of the Code provides that in the case of taxes 
payable by stamp and in all other cases in which the last date for 

ayment is not otherwise prescribed, the last date for payment shall 
e deemed to be the date the liability for tax arises. Section 6651 

of the Code imposes a penalty for failure to file certain tax returns 
required by the Code or regulations, including those returns required 
to be filed to report the "collected" excise taxes. 

It is held that the date the liability for a "collected" tax arises 
is the date on which the taxpayer makes payment to the collecting 
agency for the services rendered. Accordingly, where a direct assess- 
ment is made against a taxpayer of such a tax incurred on and after 
January 1, 1955 (the eQ'ective date of the 1954 Code with respect 
to excise taxes), interest on the amount assessed is due from the date 
the tax should have been pa, id to the collecting agency until payment 
of the tax is made. Since it is the collecting agency which must file 
the tax returns, tlie "taxpayer" is under no duty to file a return. 
Therefore, it is further held that, in nonpayment cases where the tax 
is to be assessed directly against the "taxpayer, " there will be no 
basis for assertion of a delinquent filing penalty. 

In accordance with section 601. 408(c) (9) of the Statement of Pro- 
cedural Rules, C. B. 1955 — 9, 991, if. the person from whom the tax 
is required to be collected refuses to pay it, or if for any reason it is 
impossible for the collecting agency to collect the tax from such per- 
son, the collecting agency is required to report to the District Di- 
rector of Internal Revenue for the district in which its returns are 
required to be filed the name and address of such person, the nature 
of the service or facility provided, the amount paid therefor, and the 
date on which paid. This section further provides that upon receipt 
of the above information, the tax due will be assessed against the 
person for whom the facilities were provided or the services rendered. 

In any case involving "collected" excise taxes where the person 
liable for paying the tax has refused to make payment to the collect- 
ing agency, the District Director will proceed against such person 
by following generally the prescribed procedures applicable to other 
excise tax cases, but usually utilizing o[Iice audit methods. Before 
a direct assessment is made, the taxpayer will be accorded all of the 
privileges to which other excise taxpayers are entitled, such as the 
right to execute an agreement form, the right to an informal con- 
ference, the right of protest, and the opportunity for consideration 
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of the case before the Regional Appellate Division, unless the tax 
is in jeopardy. 

Thus, in the first example described above, the District Director, 
if he determines the tax to be due, will proceed pursuant to estab- 

lished procedures to make a direct assessment against the shipper for 
the amount of the unpaid transportation tax, plus applicable inter- 
est accruing from the date the payment was made by the shipper to 
the carrier for the services rendered. Likewise, in the second ex- 

ample, the District Director will follow established procedures in 

making direct assessments against the individual club members for 
the amounts of unpaid tax on club dues and initiation fees, plus 
interest accruin~ from the dates the respective payments of dues or 
fees were made Ky the members to the club. The procedures followed 

by the Service prior to entering a direct assessment in these cases 
is applicable with respect to all "collected" excise taxes and applies 
equally in cases arising as a result of examinations of collecting agen- 
cies by internal revenue agents. 

SECTION 4292. — STATE AND LOCA. L GOVERNMENTAL 
EXEMPTION 

(Also Sections 4055, 4224. ) Rev. Rul. 58-61 

The Connecticut River Vallev I lood Control Commission is an 
instrumentality of the participatin ~ States and, therefore, comes 
~vithin the scope of the exemptions from certain excise taxes pro- 
vided by sections 40SG, 4224, and 4292 of the Internal Revenue Code 
of 19o4. 

Advice has been requested whether The Connecticut Iliver Valley 
Flood Control Commission comes within the scope of the exemptions 
from certain Federal excise taxes provided with respect to transactions 
with states and other local govet nmental units. 

The Connecticut River Valley Flood Control Commission was 
created and is operated under the Connecticut River Flood Control 
Compact as a joint and common agency of the Commonwealth of 
Massachusetts and the States of Connecticut, New Hampshire, and 
Vermont. The compact, which has been approved by the legisla- 
tures of each State and by the Congress of the United States, provides 
tlrat the Commission shall constitute a body, both corporate and 
politic. The purpose of the Commission is to accomplish the object 
of Rood control and water resources utilization in the basin of the 
Connecticut River and its tributaries. The individual members of the 
Commission are chosen by their respective States and the compensa- 
tion of the members is fixed, determmed, and paid by the State which 
they represent. The Commission's funds, out of which are paid all 
of its operating expenses, come from appropriations made for that 
purpose by the legislature of each of the four participating States. 
The Commission is required to make an annual report to the governor 
and legislature of each of the states setting forth. in detail the opera- 
tions and transactions conducted by it pursuant to the compact. 

Sections 4055 and 4224 of the Internal Revenue Code of 1954 pro- 
vide that the retailers and manufacturers excise taxes will not apply 
to the sale of any article for the exclusive use of. any State, Territory 
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of the United States, or any political subdivision of the foregoing, or 
the District of Columbia. 

Section 4292 of the Code provides that no tax shall apply to pay- 
ments received for communication and transportation services and 
facilities furnished to the government of any State, Territory of 
the United States or to any political subdivision of the foregoing, or 
the District of Columbia. That section also provides that the tax 
shall not be imposed upon amounts paid for the transportation of 
property to or from such governmental units. 

These state and local governmental exemptions apply to the Federal 
excise taxes tabulated below along with the applicable sections of the 
regulations which prescribe the manner of establishing the right to 
the exemptions. Those regulations issued under the Internal Revenue 
Code of 1989 have been made applicable to the 1954 Code by Treasury 
Decision 6091, C. B. 1954 — 2, 47. 

Exemption section of 
Code 

Applicable regulations 

(1) Retailers 

(2) Manufacturers 

(3) Communications 
(4) Transportation of 

persons. 
(5) Transportation of 

property. 

Sec. 4055 

Sec. 4224 

Sec. 4292 
Sec. 4292 

Sec. 4292 

Regs. 51, Sec. 320. 20. 
Regs. 119, Sec. 324. 30. 
Regs. 44, Sec. 314. 24. 
Regs. 40, Sec. 316. 24. 
Regs. 42, Sec. 130. 44. 
Sec. 42. 4292 — 1 of the Facilities and 

Services Excise Tax Regulations. 
Regs. 113, Sec. 143. 24. 

It is held that the Connecticut River Valley Flood Control Commis- 
sion is an instrumentality of the participating States and, therefore, 
comes within the scope of the exemptions set~forth above. 

Whether the North Je8co Metropolitan Recreation District of 
Colorado comes within the scope of the exemptions relating to state 
and local governmental units. See Rev. Rul. 58 — 59, page 428. 

Whether state associations of municipalities come within the scope 
of exemptions from certain Federal excise taxes provided with re- 
spect to transactions with states and local governmental units. See 
Rev. Rul. 58 — 156, page 889. 

PART II. — ISSUANCE OF CERTIFICATES OF INDEBTEDNESS 

SECTION 4811. — IMPOSITION OF TAX 

(Also Section 4818. ) Rev. Rul. 58 — 49 

A mere agreement to change a mortgage bond arrangement so as 
to make pavments on a first and a second mortgage on the same date 
does not constitute such a material change in the mortgage bond as 
to make it taxable as a new issue under sections 4811 and 4313 of 
the Internal Revenue Code of 1954. 
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Advice has been requested whether an agreement to change a mort- 
gage bond arrangement so as to make payments on a first and a second 
mortgage on the same date constitutes such a material change as to 
make the mortgage bond taxable as a new issue under sections 4811 
and 4818 of the Internal Revenue Code of 1954. 

In the instant case, a loan, evidenced by a bond and mortgage, was 
inade for the purpose of expanding the facilities of a certain institu- 
tion. An additional loan was made for the same purpose which also 
was evidenced by the borrower's bond and secured by a second 
mortgage. Documentary stamps were a]fixed to both bonds. An 
agreement was made between the institution and the mortgagee where- 
by the payments on the first mortgage and the second mortgage were 
to be made on the same day. The agreement was limited to this one 
change in the terms of the bonds and mortgages. The maturity dates 
of the bonds were not extended. 

Section 4811 of the Code provides that a tax shall be imposed on all 
certificates of indebtedness issued by a corporation. Section 4818 
of the Code provides that every renewal of any certificate of indebted- 
ness shall be taxed as a new issue. 

It is held that a mere agreement to make payments on a first and 
a second mortgage on the same date does not constitute such a material 
change in the mortgage bond as to make it taxable as a new issue under 
sections 4811 and 4818 of the Code. 

SECTION 4818. — RENEWALS 

Whether an agreement to make payments on a first and second 
mortgage on the same date makes it taxable as a new issue. See Rev. 
Rul. 58-49, page 457. 

SUBCHAPTER B. — SALES OR TRANSFERS OF CAPITAL STOCK AND 
CERTIFICATES OF INDEBTEDNESS OF A CORPORATION 

PART L — SALES OR TRANSFERS OF CAPITAL STOCK AND SIMILAR INTERESTS 

SECTION 4M1. — IMPOSITION OF TAX 
(Also Sections 4881, 4842, 4848. ) Rev. Rul. 58-78 

In the State of New York the transfer of securities from a donor 
to a custodian of a minor constitutes a transfer of legal title to the 
minor and is, therefore, subject to the documentary stamp tax im- 
posed by sections 4321 and/or 4331 of the Internal Revenue Code of 1%4. The subsequent transfer of such securities from the custodian 
to the minor upon the latter's attaining his majority is exempt from 
the documentary stamp taxes by section 4343(a) of the Code. 

Advice has been requested concerning the applicability of the docu- 
mentary stamp tax to the transfer of securities from a custodian, 
under Article 8 — A of the Personal Property Law of New York, to a 
minor upon the minor's attaining the age of 91 years. 



Sections 4821 and 4M1 of the Internal Revenue Code of 1954 im- 
pose a tax on the sale or transfer of shares of stock and certificates of 
indebtedness, respectively. 

Section 4842(2) (A) of the Code provides that the taxes imposed 
by sections 4821 and 4881 of the Code shall not apply to any delivery 
or transfer from the owner to a custodian if, under a written agree- 
ment between the parties, such instruments are to be held or disposed 
of by such custodian for, and subject at all times to the instructions 
of, the owners; or from such custodian to such owner. 

Section 4848(a) (2) of the Code provides that the taxes imposed 
by sections 4321 and 4M1 of the Code shall not apply to any delivery or 
transfer from a minor to his guardian, or from a guardian to his ward 
upon attaining maj ority. 

Section 4344 of the Code provides that no exemption shall be granted 
uncler section 4842 or 4848 (a) of tlie Code unless the delivery or trans- 
fer is accompanied by an exemption certificate. 

Article 8 — A of the Personal Property Law of New York provides 
that a gift of securities to a minor in the manner prescribed by the 
statute irrevocably conveys to the minor indefeasibly vested legal title 
to the securities. The law also provides that all registered securities 
held by the custodian shall be registered in his name followed by the 
words "as custodian for X, a minor under article eight — a of the personal 
property law of New York. " When the minor attains the age of 
21 years, all property held by the custodian shall be delivered to the 
minor, and if the minor dies before attaining the age of 21 years the 

roperty must be delivered to the estate of. the minor. The custodian 
olds "a power in trust" over the subject matter of the gift and also 

has the power to hold, manage, invest, and reinvest the property, 
collect the income therefrom and apply so much of. the income and so 
much of the other property as he may deem advisable for the support, 
maintenance, education, and. benefit of the minor. 

The terms of tlie New York statute indicate clearly that the custodian 
has discretionary power in the management of the securities and is 
not a mere custodian within the meaning of the Code. Accordingly, 
the transfer of the securities from the donor to the custodian is not 
exempt from the tax under section 4842(2) (A) of the Code. However, 
the term "guardian" as used in section 4848(a) (2) of the Code is 
broad enough to comprehend. the custodian relationship defined by 
Article 8 — A~of the New York statute. 

Therefore, it is held that the transfer tax imposed by section 4821 
and/or section 4M1 of the Code attaches at the time the donor registers 
the securities in the name of the custodian or delivers them by deed or 
gift, thereby vesting legal title to the securities in the minor. The 
subsequent transfer of the securities from the custodian to the name 
of the minor upon the latter attaining his majority involves no transfer 
of legal title. That transaction would come within the exemption 
provided by section 4848(a) (2) of the Code applying to transfers 
from a minor to his guardian, or from a guardian to his ward upon 
attaining majority. Accordingly, the transaction would not be tax- 
able, provided the delivery or transfer from the custodian to the ward 
is accompanied by an exemption certificate as required by section 4844 
of the Code. This Revenue Ruling is equally applicable to similar 
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transfers of securities in those states which have enacted statutes 
similar to Article 8 — A of the Personal Property Law of New York. 

Rev. Rul. 58 — 228 

Avhere, as in California, a testator bequeaths shares of stock 
"share and share alike" subject to the legatees' surviving the period 
of the estate's administration, title vests in them as a class on the 
decedent's death, and further where, upon expiration of this period, 
the surviving legatees take as tenants in common, the transfer to 
the beneficiaries as a class is subject to the documentarv stamp 
tax, and a second tax is incurred when their interests in common 
are partitioned. 

Advice has been requested concerning the applicability of the docu- 
mentary stamp tax, imposed by section 4821 of the Internal Revenue 
Code of 1054, under the circumstances described below. 

A testator, a, resident of California, bequeathed the residue of. his 
estate, whicli consisted of shares of stock, to each of four named 
legatees equally, share and share alike. The will provides that should 
any of the named beneficiaries die before becoming entitled to receive 
distribution of his or her share, then such share shall be distributed 
to the survivors of them in the proportions which the survivors' 
hares bear to each other, or all to the survivor if only one of them 

is then surviving. All the legatees survived. Pursuant to a. "Trans- 
fer of Interests Agreement" executed by the named legatees and 
ratified by the Probate Court as equitably partitioning their inter- 
ests in common, specific certificates of stock were distributed to 
each legatee india'idually and not in common. The question is whether 
a single transfer tax applies on tlie transfer of the shares of stock 
to them as individuals or whether two transfer taxes were incurred, 
one on the transfer of the shares of stock to the beneficiaries upon 
the death of the testator, and the other on the transfer of the sliares 
of stock to the benefiiciairies individually when a partition of their 
interests in common under the will was affected. 

Section 4321 of the Code iinposes a tax on each sale or transfer 
of sliares or certificates of stock, or of rights to subscribe for or 
to receive such shares or certificates issued by a corporation. 

Section 118. 36(e) of Regulation 71, made applicable to the 1054 
Code by Treasury Decisioii 6001, C. B. 1054 — 2, 47, includes, among 
several examples of taxable transactions, transfers of stock from per- 
sons holding legal title as tenants in common to the same persons 
separately to effect a partition. 

Since the decedent died a resident of the State of California, the 
estate must be distributed in accorclance with California law. 'I'he 
Probate Code of the State of California provides that the title to 
real and personal property of a, California decedent vests immedately 
upon the death of the dececlent in the heirs or beneficiaries named in 
the will. However, where a bequest is made to a group of individuals 
subject to the condition of surviving distribution, title vests in them 
as a class; and, after the period of administration, those surviving 
t;ike the bequest as tenants in common. See In re Moore's Estate, 
286 P. (2d) %0; In re Backesto's Estate, 285 Pac. 670. 

Accordingly, in the instant case, a tax is due upon the transfer 
of title to the beneficiaries as a class and again when their undivided 
iiiterests in the stock are partitioned at the time of distribution. 
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PART II. ~ALES OR TRANSFERS OF CERTIFICATES OF INDEBTEDNESS 

SECTIOX 4881. IAIPOSITION OF TAX 
Whether under the Personal Property Law of New York the trans- 

fer of certificates of indebtedness from a custodian to a minor upon 
the latter attaining his majority is subject to the tax. See Rev. Rul. 
58 — 78, page 458. 

PART III. — PROVISIONS COMMON TO SALE OR TRANSFERS OF CAPITAL STOCK 
AND CERTIFICATES OF INDEBTEDNESS 

Subpart A. — Exemptions 

SECTION 4342. — FIDUCIARIES AXD CUSTODIANS 

)Vhether under the Personal Property Law of New York the trans- 
fer of shares or certificates of stock or certificates of indebtedness from 
the donor to a custodian for a minor is exempt from the tax. See 
Rev. Rul. 58 — 78, page 458. 

SECTION 4o48. — TRANSFER BY OPERATION OF LAW 

Wllether under the Personal Property Law of New York a trans- 
fer of shares or certificates of stock or certificates of indebtedness from 
a, custodian to a minor upon attaining majority is exempt from the 
tax. See Rer. Rul. 58 — 78, page 458. 

SUBCHAPTER C. — COM'EYAXCES 

SECTION 4861. — IAIPOSITIOX OF TAX 

Rev. Rul. 58 — 50 

Conveyances of realty by a corporation to its trustee in dissolution 
are not subject to the documentary stamp tax. However, the deliv- 
ery of deeds by the trustee to the stockholders is taxable if the 
conveyances are subject to the debts of the corporation or the 
stockholders assume such debts. If there are no debts of the corpo- 
ration and no other consideration is involved, no tax would be 
incurred on the deliverr of such deeds. 

Advice has been requested concerning the applicability of the 
documentary stamp tax to conveyances of realty from a corporation 
to a trustee in dissolution and also whether such tax is applicable to 
the conveyance of the realty from the trustee to the individua, l 
shareholders, 

In the instant case, a corporation in liquidation sold all of its assets 
with the exception of certain parcels of real property which were 
conveyed to its president as trustee in dissolution acting in behalf 
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of the corporation. The corporation was then dissolved. Subse- 
quently, the trustee conveyed the property to the former shareholders 
in pro rata liquidation of their holdings. All conveyances were made 
by quitclaim deeds and no monetary consideration was involved. 

Section 4861 of the Internal Revenue Code of 1954 imposes a tax 
on deeds or other instruments by which title to realty sold is conveyed. 

Section 118. 81(b) of Regulations 71, made applicable to the 1954 
Code by Treasury Decision 6091, C. B. 1954 — 2, 47, provides that the 
term "sold" imparts a transfer of title for a valuable consideration 
which may involve money or anything of value. Section 118. 86(g) 
of the regulations provides that the documentary stamp tax is 
applicable where there is a conveyance of realty by a corporation 
in liquidation or in dissolution to its shareholders subject to the 
debts of the corporation; however, if there are no corporate debts 
and the conveyance is made solely for the cancellation and retire- 
ment of the capital stock, the tax does not apply. Included in 
section 118. 84(b) of the reg~ulations as examples where the tax does 
not apply are "conveyances of realty without consideration and 
otherwise than in connection with a sale, " and "a deed to or by a 
trustee not pursuant to a sale. " 

The trustee in dissolution for the corporation stands in the place 
of and acts for the corporation. Accordingly, it is held that con- 
veyances of realty by such corporation to its trustee in dissolution 
are not subject to the documentary stamp tax imposed by section 4361 
of the Code. However, the delivery of the deeds by the trustee to 
the stockholders is taxable if the conveyances are subject to the 
debts of the corporation or the stockholders assume such debts. The 
measure of the tax would be the amount of the debts of the corporation. 
If the realty is conveyed to the stockholders and there are no debts 
of the corporation and no other consideration is involved, no tax 
would be incurred on the delivery of such deeds. 

Rev. Rul. 58 — 161 
AVhere a deed of conveyance is between a state and one of its po- 

litical subdivisions with both parties thereto functioning in their 
governmental capacities, both parties thereto are Immune from 
the payment of the documentary stamp tax imposed by section 4361 
of the Internal Revenue Code of 19o4. 

A. dvice has been requested concerning the applicability of the docu- 
mentary stamp tax imposed on conveyances of realty to a deed con- 
veying real property to a state by one of the cities located within that 
state. 

A city, in compliance with a resolution of its Common Council, con- 
veyed certain city-owned real property to its parent state, such. prop- 
erty to be used for the construction of a state highway. The property 
was previously a part of the city's waterworks system. 

Section 4861 of the Internal Revenue Code of 1954 imposes a tax 
on each deed, instrument, or writing whereby lands, tenements, or 
other realty sold shall be granted, assigned, transferred, or otherwise 
conveyed to, or vested in, the purchaser or purchasers, or any other 
person or persons, by his, her, or their direction, when the considera- 
tion or value of the interest or property conveyed, exclusive of the 
value of any lien or encumbrance remaining thereon at the time of the 



($ 4451. 

sale exceeds $100. Section 4888 of the Code provides that the tax 
imposed by section 4861 shall be paid by any person who makes, signs, 
issues, or sells any of the documents and instruments which are sub- 
ject to tax or for whose use or benefit the same are made, signed, is- 
sued, or sold. 

M. T. 89, C. B. 1950 — 1, 141, holds that conveyances of real property 
to or by a state or a political subdivision or corporate instrumentality 
thereof are not exempt from the documenta, ry stamp tax merely by 
reason of the governmental character of one of the parties to the trans- 
action. However, where a state, or a political subdivision or instru- 
mentality thereof, is acting in its governmental capacity, it is con- 
sidered immune from the tax imposed by section 4861 of the Code. 
See Revenue Ruling 56 — 259, C, B. 1956 — 1, 580, which relates to in- 
surance policies purchased from foreign insurers by instrumentalities 
of a state, and Revenue Ruling 57 — 849, C. B. 1957 — 9, 770, which 
relates to sales or transfers of corporate securities to or by a state or 
a political subdivision thereof. 

The above principle is also applicable where the conveyance is be- 
tween parties both of which are governmental in character. There- 
fore, where a deed is given by a county to a tov n or by a town to a 
county, if both the county and the town are functioning in a govern- 
mental capacity, as distinguished from a proprietary capacity, no lia- 
bility is incurred by either party because both parties are immune 
from the tax. For the purpose of determining which functions are 
governmental and which are proprietary, the presumption may be 
made that when a state or a political subdivision, or instrumentality 
thereof, transfers or acquires real property, such transfer or acquisi- 
tion may be said to be in the exercise of a governmental function. 
In the situation set forth above, relating to the conveyance of real 
property from a city to a state, there are no facts which would over- 
come this presumption. 

Accordingly, it is held that, even though the transaction described 
above is not exempt from the documentary stamp tax, each party to 
the transaction is immune from the tax imposed by section 4861 of 
the Code. 

CHAPTER 86. — CERTAIN OTHER EXCISE TAXES 

SUBCHAPTER A. — PLAYING CARBS 

SECTION 4451. — IMPOSITION OF TAX 
Rev. Rul. 58 — 278 

No credit or refund of the excise tax on playing cards is allowable 
where playing cards are sold to an agency of the United States 
and withdrawn from the place of manufacture with Federal tax 
stamps affixed. 

Advice has been requested whether a credit or refund of the excise 
tax on playing cards is allowable ~here the manufacturer sells play- 
ing cards, with Federal tax stamps aflLxed, to an agency of the United 



States, at a price which was established by the manufacturer for 
such cards based upon all elements of cost, including the cost of the 
tax stamps. The agency subsequently submits to the manufacturer 
a form prescribed for the withdrawal of articles from a factory, free 
of tax, for use of the United States. 

Section 4451 of the Internal Revenue Code of 1954 imposes a tax 
upon every pack of playing cards containing not more than 54 cards, 
manufactured or imported and sold, or removed for consumption or 
sale, by a manufacturer. 

Section 7510 of the Code relating to the exemption from tax of 
domestic goods purchased for the United States, provides that the 
privilege existing by provision of law on December 1, 1873, or there- 
after, of purclrasing supplies of goods imported from foreign countries 
tor the use of the United States, duty free, shall be extended. , under 
such regulations as the Secretary of the Treasury or his delegate may 
prescribe, to all articles of domestic production which are subject to 
tax by provisions of the Internal Revenue Code of 1%4. 

Section 301. 7510-1 of the Regulations on Procedure and Admin- 
istration, relating to miscellaneous provisions, provides that for any 
regulations under section 7510 of the Code, the applicable regulations 
v ith respect to the various taxes should be consulted. 

Article 22 of Regulations 66, relating to tlie tax on playing cards, 
ma, de applicable to the 1M4 Code by 'Ireasury Decision 6091, C. B. 
1054 — 2, 47, st:ites that the regulations governing the withdra~wal of 
playing~ cards free of tax for use of the United States are prescribed 
in Regulations 34. 

Regulations 34, governing the ~ithdra~al of playing cards and 
other articles free of tax For use of the United States, sets forth 
definite procedures to be followed before tax-free cards may be 
removed from the factory for such use. Article 1 states that when- 
ever a product within the scope of those regulations is purchased for 
the use of. the United States and it is proposed to make withdrawals, 
tax free, from the place of manufacture, a requisition on Form 663 
approved by the head of the institution or organization desiring the 
product must be filed with the Commissioner of Internal Revenue. 
Article 4 specifically states that all products withdrawn in advance of 
the receipt by the manufacturer of a permit will be held subject to 
t. ax. 

There is no provision in the law or regulations which would perniit 
a refund of tax paid with respect to playing cards iemoved from 
a factory with stainps inixed regardless of whether such cards are 
subsequently exported, sold for use of the United States, or for any 
other reason. Accordingly, it is held that where a manufacturer 
sells playing cards with Federal tax stamps a%xed, he is not entitled 
to a credit or refund of the excise tax paid with respect to such cards, 
even though the cards were sold to an agency of the United States 
which subsequently submitted to the nranufacturer a. Form 663, 
Requisition for Withdrawal of Articles from Factory Free of Tax, 
for Use of the United States. 
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SUBCHAPTER B. — OCCUPATIONAL TAX ON COIN-OPERATED DEVICES 

SECTION 4461. — IiAIPOSITION OF TAX 

Rev. Rul. 58 — 51 

The tax on coin-operated gaming devices imposed by section 
4461(2) of the Internal Revenue Code of 19o4 applies to a vendin 

achine which dispenses a variety of articles vvhere the values of 
some of the articles which the patron may receive may be greater 
than the value of the coin required to operate it. 

Advice has been requested whether a, coin-operated vending machine 
that dispenses a variety of articles, the values of some of which exceed 
the value of the coin required to operate it, is taxable as a gaming 
device. 

A vending machine dispenses a novelty in a plastic capsule each 
time a customer inserts a dime. The machine is filled with a packaged 
capsule mix of approximately 175 miniature items consisting of rings, 
dice, decks of cards, compasses, baby shoes, pen knives, charms, and 
cigarette lighters. The patron inserting a dime into the machine 
knows that he will receive a capsule containing a novelty. but he 
has no choice or a, dvance knowledge as to which capsule the machine 
will dispense, The values of the articles dispensed by this machine 
range from one and six-tenth cents (charms) to 15 cents (cigarette 
lighter). 

Section 4461(2) of the Internal Revenue Code of 1M4 provides 
that every person ~ ho maintains for use or permits the use of, on any 
place or premises occupied by him, a coin-operated gaming device 
shall pay a tax of $250 per year witli respect to each such device. 

Section 4462(b) of the Code excludes from the term "coin-operated 
amusement or gaming device, " bona fide vending machines in which 
are not incorporated gaming or amusement features. 

XVhere a coin-operated ~vending machine dispenses a variety of 
articles and, by the exercise of the element of chance, a patron may 
receive an article the value of which is greater than the value of the 
coin required to operate the machine, it must be classified as a coin- 
operated gaming device. 

Accordingly, it is held that, since the values of the articles dis- 
pensed by the vending machine in the instant case range from one and 
six-tenths cents to 15 cents and the patron may thus, by chance, receive 
an article the value of which is greater tlran the value of the ten-cent 
coin required to operate the machine, the vending machine is classified 
as a coin-operated gaming device and is subject to the tax imposed by 
section 4461(2) of the Code. 

SECTION 4462. — DEFINITION OI' COIN-OPERATED 
AMUSEihIEiAT OR GAMING DEVICE 

Rev. Rul. 58 — 172 

A coin-operated machine which for a penny always dispenses a 
ball of chewing gum, but which effects delivery thereof only after 
the operator manipulates the ball of gum through a simulated 
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basketball basket, is a coin-operated amusement device within the 
meaning of section 4462 of the Internal Revenue Code of 19o4. 

Advice has been requested whether the coin-operated machine de- 
scribed below is subject to the occupational tax on coin-operated 
amusement devices. 

AVhen the operator inserts a penny into the machine, a ball of 
chewing gum drops into view inside the machine and rolls onto a 
spring fastened to a lever located on the outside of the machine. 
Movement of the lever activates the spring which tosses the ball 
of gum into the air. If the ball of gum falls through the simulated 
basketball basket inside the machine it rolls out of the machine 
into a cup. If tile ball of gum does not fall through the basket, it 
rolls back onto the spring. The operator may, without additional 
cost, repeat the toss until the ball of gum falls through the basket. 
Thus, a ball of gum is always dispensed if the purchaser flips the 
ball often enough. 

Section 4461 of the Internal Revenue Code of 1954 imposes a 
special tax to be paid by every person who maintains for use or 
permits the use of, on any place or premises occupied by him, a coin- 
opcrated amusement device, which is defined in section 4462 (a) of the 
Code as any amusement or music machine operated by means of the 
insertion of a coin, token, or similar object. Section 4469(b) pro- 
vides that the term "coin-operated amusement device" does not in- 
clude bona fide vending machines in which are not incorporated 
amusement features. 

It is held that a penny-operated machine wliich, in addition to 
delivering a ball of gum, has incorporated therein the amusement 
feature described above is a coin-operated amusement device within 
the meaning of section 4469 of the Code. Accordingly, a person who 
maintains for use such a, coin-operated machine is liable for the spe- 
cial tax imposed by section 4461 of the Code on coin-operated amuse- 
ment devices. 

SUBCHAPTER C. — OCCUPATIONAL TAX ON BOWLING ALLEYS, 
BILLIARD AND POOL TABLES 

SECTION 4478. — EXEMPTIONS 
Rev. Rul. 58 — 29 

A home for the aged does not qualify as a "hospital" for pur- 
poses of the exemption from the occupational tax on pool tables 
provided by section 4473(1) of the Internal Revenue Code of 1954, 
even though such a home has facilities to care for residents who 
become ill. 

Advice has been requested whether a home for the aged is exempt, 
as a hospital, from the occupational tax imposed on pool tables. 

A private nonprofit institution, known as a home for the aged, 
provides living facilities for a large number of elderly people. In 
order to care for any resident who may become ill, the institution 
maintains a relatively small number of hospital beds and full-time 
nurses. Under the laws of the State in which it is located, the insti- 
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tution is licensed as a "nursing horne. " To encourage activity among 
the residents, the institution maintains a pool table which may be 
used by the residents free of any separate charge. 

Section 4471 of the Internal Revenue Code of 1954 imposes a spe- 
cial tax to be paid by every person who operates a bowling alley, 
billiard room, or pool room and provides that such t:ix shall be paid 
for each bowling alley, billiard table, or pool table. Section 4472 
of the Code provides that every building or place ivhere bowls are 
thrown or where games of billi;irds or pool are played, except in 
private homes, shall be regarded as a bowling alley, billiard room, 
or pool room, respectively. Section 4473(1) of the Code provides 
that the tax shall not apply to any billiard table or pool table in a 
hospital if no charge is made for the use of such table. 

The common coiiception of a hospital is that of a place for niedical 
and surgical treatment, ivhile a home for the aged is an institution 
for persons of advanced years who desire the companionship of other 
older people, or who do not liave a home or someone able and ~~ illing 
to care for them. Such persons do not enter a home for the aged 
because they are in need of medical or surgical care, but rather they 
enter in order to be provided with the nec~essities of life and a part 
or all of the comforts of a, private home. While many such homes 
have facilities for caring for any resident who becomes ill, sucli 
service is merely incidental to the main purpose for which the institu- 
tion is maintained. Therefore, it is held that such an institution does 
not qualify as a "hospital" for the purposes of the exemption pro- 
vided by section 4473(1) of the Code. Accordingly, the institution 
in tile instant case is liable for the occupational tax imposed by sec- 
tion 4471 of the Code on any pool table or any billiard table which 
it niaintains for use of the residents. 

SUBCHAPTER D. — TAX ON USE OF CERTAIN VEHICLES 

SECTION 4482. — DEFINITIONS 
Rev. Rul. 58 — 251 

A mobile milling unit niounted on a single-unit highivay niotor 
vehicle may be excluded in determining the "actual unloaded weight" 
of a vehicle for purposes of the highway motor vehicle use tax. 

The Internal Revenue Service has been asked whether a mobile 
milling unit that is used for custom feed grinding on farms may be 
excluded in determining the "actual unloaded weight" of a single- 
unit high~ay motor vehicle for purposes of determining the appli- 
cabilitv of the highway motor vehicle use tax. 

Section 4481(a) of the Internal Revenue Code of 1954 imposes a 
tax upon the use of any highway motor vehicle v hich has a taxable 
gross weight of more than 26, 000 pounds. 

Section 4482(b) of the Code provides as follows: 
TAxABLE GRoss WEIGHT. — For purposes of this subchal&ter, the terai "taxable 

gross weight, " when used with respect to any highway niotor vehicle, nieans 
the sum of— 

(1) the actual unloaded weight of— 
(A) such highway motor vehicle fully euuipped for service, and 
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(B) the semitrailers and trailers (fully equipped for service) 
customarily used in connection with high&vay motor vehicles of the 
same type as such highway n&otor vehicle, and 

(2) The weight of the maxi&aum load custon&arily carried on highway 
motor vehicles of the same type as such highway motor vehicle and on the 
semitrailers;&n&l trailers referred to in paragraph (1) (B). 

Taxable gross weight shall be deter&»inc&i un&lcr r&gulations prescribed by the 
Secretary or his delegate (which regulations nray include lormulas or other 
methods for determinin the tax;&l&le ross weight of vehicles by classes, 
specifications, or other's ise) . 

Section 41. 4482(a) — 1(a) of the IIighway Motor 'Vehicle Use Tax 
Regulations defines a highway motor vehicle as any vehicle that is pro- 
pelled by means of its own motor and that is of a type used for high- 
way transportation. Thus, trailers anti semi-trailers do not come 
within the meaning of the term. 

Section 41. 4482 (b) — 1(b) of thc regulations provides: 
ME%NING OF TERMS. — For purposes of the schedule of taxable gross weights 

prescribed in paragraph (c) of this section— 
(1) The tern& "actual uuloaded weight" means the empty (or tare) 

weight of the truck, truck-tractor, or bus, fully equipped for service. 
(2) The term "fully equipped for servi& e" includes body (whether or not 

designed and adapted primarilv for transporting cargo, as for example, 
concrete &»ixers); all accessories; all equipment attached to or carried 
on such truck, truck-tractor, or bus, for use in connection with the move- 
ment of the vehicle by means of its own motor or for use in the maintenance 
of the vehicle; and a full complement of lubricants, fuel, and vrater. The 
tenn does not include driver, any equipn&ent (not including body) attached 
to or carried on the vehicle for use in handling or transporting cargo; or 
any special equipment (such as air compressor, crane, specialized oil-field 
machinery, etc. ) mounted on the vehicle for use on construction jobs, in 
oil field operations, etc. 

A schedule of taxable gross ~eights, prescribed under the authority 
of section 4482 (b) of the~Code, is set forth in section 41. 4482 (b) — 1 (c) 
of the regulations. Iiighway motor vehicles are classified under this 
schedule according to the number of axles, the. actual unloaded weight, 
and the type (whether equipped for use as a single unit or in 
combinations) . 

It is held that special equipnie»t mounted on a highway motor 
vehicle for use in performing special services on a fa~rm, which is 
not a part of the body and performs no fun& tion in the operation and 
maintenance of the vehicle, is consiclered to be in the same category 
as special equipment mounted on a highway motor vehicle for use 
in oil-field operations, on construction jobs, etc. Accordingly, a 
mobile milling unit may be excluded in deter~mining the actual un- 
loaded weight of the truck on which it is mounted. 

CHAPTER 37. — SUGAR, COCONUT AND PALM OIL 

SUBCHAPTER B. — COCONUT AND PALM OIL 

SECTION 4511. — IMPOSITION OF TAX 
Rev. Rul. 58 — 173 

Applicability of the tax imposed by section 4»11 of the Internal 
Revenue Code of 1&)o4 to the first domestic processing of coconut 
oil fatty acids. 



Advice has been requested concerning the applicability of the 
additional tax imposed by section 4511(b) of the Internal Revenue 
Code of 1954 to coconut oil fatty acids (of non-Philippine origin) 
iniported after October 1, 1957. 

Coconut oil fatty acids result from the refining of. crude coconut 
oil. These fatty acids, if not eliminated, would impart an objec- 
tionable odor and flavor to the refined coconut oil, They are there- 
fore removed by alkali refining. These separated fatty acids are 
then shipped to soap makers or to fatty acid manufacturers for re- 
fining and fractionating. 

Section 4511(a) of the Code imposes a tax on the first domestic 
processing of coconut oil, fatty acids derived from the oil, salts of 
such oil, or any combination or mixture containing a substantial 
quantity of such oil, fatty acids, or salts. The Act of August 30, 
1957, Public Law 85 — 23, i, 68A Stat. 536, C. B. 1957 — 9, 1061, suspends 
for tlie period. froni October 1, 1957, to June 30, 1960, the provisions 
of section 4511(a) which apply to coconut oil, fatty acids, and salts 
derived therefrom. 

Section 4511(b) of the Code imposes an additional tax on the 
first domestic processing of. coconut oil or of any combination or 
mixture containing a substantial quantity of coconut oil witli respect 
to which oil there has been no previous domestic processing. 

Section 4513(b) of the Code provides that the additional tax 
imposed by section 4511(b) shall not apply when it is established, in 
accordance with regulations prescribed by the Secretary of the Treas- 
ury or his delegate, that the coconut oil (whether or not contained in a 
combination or mixture)— 

(1) is wholly the production of the Philippine Islands, any 
possession of the United States, or the Territory of the Pacific 
Islands (referred to as tlie Trust Territory), or (9) was pro- 
duced wholly from materials the growth or production of. the 
Philippine Islands, any possessions of the United States, or 
the Trust Territory. 

The applicability of the processing tax relating to coconut oil fatty 
acids is determined under the provisions of section 4511(a) of the 
Code. Since application of that section is suspended for the period 
from October 1, 1957, to June 30, 1960, by Public Law 85 — 235, supra, 
no tax is incurred with respect to the first domestic processing of 
such fatty acids during that period. 

Since coconut oil fatty acids are neither "coconut oil" nor a "com- 
bination or mixture containing a substantial quantity of coconut oil" 
within the meaning of section 4511(b) of the Code, it is held that 
the additional tax imposed by that section does not apply to the proc- 
essing of such fatty acids, regardless of the origin of the oil from 
which they are derived. 

475254' — 58 — 81 
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CHAPTER 39. — REGULATORY TAXES 

SUBCHAPTER A. — NARCOTICS DRUGS AND MARIHUANA 

PART I. — NARCOTIC DRUGS 

Subpart A. — Tsx on Opium, Isonipeeaine, Opiates, and Coca Leaves 

SECTION 4705. — ORDER FORMS 

26 CFR 151. 172a: Narcotic drugs and (Narcotics) T. D. 57 
compounds for which oral prescription 
is authorized. 

TITLE 26 — INTERNAL REVENUE — CHAPTER I, SUBCHAPTER C, PART 151 — REG- 
ULATIONS UNDER THE HARRISON NARCOTIC LAW, AS AMENDED 

Finding and designation of narcotic drugs and compounds of 
narcotic drugs subject to oral prescription procedure. 

TREASURY DEPARTi~IENTt 
OFFICE OI' TIIE CORI&IISSIONER OI' ¹RCOTICS& 

Waghington 88, D. C. 

I'o Officers and Employeeg oj the Inter~al Pevenue Service and 
Other8 Concerned: 

Section 151. 172a of this chapter (20 F. R. 6526), relating to nar- 
cotic drugs and compounds for which oral prescription is authorized, 
is hereby amended by adding a new paragraph (j), as follows: 

(j) Any compound consisting of dihydrocodeine or any salt thereof 
with one or more active non-narcotic ingredients in recognized thera- 
peutic amounts, where the content of dihydrocodeine or any salt 
thereof does not exceed eight grains per fiuid ounce or one grain per 
dosage unit of the compound. 

Because the finding and designation made by this Treasury De- 
cision relieves restrictions, it is found unnecessary to issue the decision 
with notice and public procedure thereon under section 4(a) of the 
Administrative Procedure Act, approved June 11, 1046, or subject to 
the ejfective date limitation of section 4(c) of the act. 

This Treasury Decision shall be e6'ective upon its fitliing for publi- 
cation in the Federal Register. 
(68 Stat. 1001; 26 U. S. C. 4705) 

G. W. CVNNINGIIAM, 
Acting Commissioner oj Narcoticg. 

February 28, 1058. 
(Filed by the division of the Federal Register March 5, 1958, 8: 53 a. m. and 

published in the issue of the Federal Register for March 6, 1958, 23 F. R. 1599. ) 
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SUBTITLE E. — ALCOHOL, TOBACCO AND CERTAIN OTHER 
EXCISE TAXES 

CHAPTER 52. — TOBACCO, CIGARS, CIGARETTES, AND 
CIGARETTE PAPERS AND TUBES 

SUBCHAPTER A. — DEFINITIONS; RATE AND PAYMENT OF TAX; 
EXEMPTION FROM TAX; AND REFUND AND DRAWBACK OF TAX 

SECTION 5708. — LIABILITY FOR TAX AND METIIOD OF 
PA. YMENT 

26 CFR 270. 148: Stamps. 

Authorization of new size of the Class A, denomination 10 cigarette 
tax stamp. See Rev. Proc. 58 — 1, page 688. 

SECTION 5705. — REFUND OR ALLO%VANCE OF TAX 
26 CFR 270. 164: Claim for refund of tax. 

Means of establishing that claims, filed after June 80, 1959, by 
manufacturers and importers of cigars, for refund of tax paid by 
return on cigars withdrawn from the market, were filed within the 
statutory period of limitation. See Rev. Proc. 58 — 9, page 692. 

26 CFR 270. 197: Claim for refund of tax. 

Means of establishing that claims, filed after June 80, 1959, by 
manufacturers and importers of cigars, for refund of tax paid by 
return on cigars withdrawn from the niarket, were filed within tlie 
statutory period of limitation. See Rev. Proc. 58 — 9, page 692. 

SUBCHAPTER C. — OPERATIONS BY MANUFACTURERS OF ARTICLES 

SECTION 5721. — INVENTORIES 

26 CFR 275. 181: Inventories. 

For discontinuance of annual inventory, see Rev. Proc. 58 — 7, 
page 689. 

26 CFR 270. 141: Inventories. 

For discontinuance of annual inventory, see Rev. Proc. 58 — 7, 
page 689. 
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CHAPTER 53. — MACHINE GUNS AND CERTAIN OTHER 
FIREARMS 

SUBCHAPTER A. — TAXES 

PART II. — TRANSFER TAX 

SECTION 5812. — EXEMPTIONS 

26 CFR 179. 95: Scope of tax. 

For the applicable procedure for the deactivation of firearms as 
"DEWATS, " see Rev. Proc. 58 — 8, page 690. 

SUBCHAPTER B. — GENERAL PROVISIONS 

SECTION 5848. — DEFINITIONS 

26 CFR 179. 20: Firearm. 

For the applicable procedure for the deactivation of 6rearms as 
"DEAVATS, " see Rev. Proc. 58 — 8, page 690. 

SUBTITLE F. — PROCEDURE AND ADMINISTRATION 

CHAPTER 61. — INFORMATION AND RETURNS 

SUBCHAPTER A. — RETURNS AND RECORDS 

PART I. — RECORDS, STATEMENTS, AND SPECIAL RETURNS 

SECTION 6001. — NOTICE OR REGULATIONS REQUIRING 
RECORDS, STATEMENTS, AND SPECIAL RETURNS 

Records to be maintained for the purpose of computing depreci- 
ation deductions. Rev. Rul. 58 — 806, page 128. 

Use of substitutes for Form 2489, Notice to Shareholder of Undis- 
tributed Long-term Capital Gains, see Rev. Proc. 58 — 2, page 684. 
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PART II. — TAX RETURNS OR STATEMENTS 

[$ 6011. 

Subpart A. — General Requirements 

SECTION 6011. — GENER it. L REQUIREMENT OF RETURN, 
STATEMENT, OR LIST 

(A. iso Sections 4061, 4071, 4081, 
4111, 4121, 4161) 4141, 4151, 4161, 
4171, 4181, 4191, 4201, 4211. ) 

An importer of articles subject to the inanufacturers excise taxes 
may, under certain conditions, conipute and prepay the tax at the 
time the taxable articles are imported, rather than when they are 
sold. 

The Internal Revenue Service has been asked whether importers 
of articles subject to the manufacturers excise taxes may be per- 
mitted to compute and prepay the tax at the time articles are im- 
ported, in a manner similar to that provided in Revenue Ruling 
56 — 261, C. B. 1956 — 1, 556, for retailers of articles subject to the 
retailer~s excise taxes. 

Manufacturers excise t;ixes are imposed by chapter 32 of the 
Internal Revenue Code of 1054 upon the sale by the manufacturer, 
producer, or importer of motor veliicles, tires and tubes, petroleum 
products, household-type equipment, etc. , radio and television sets, 
phonogra~phs and records, musical instruments, sporting goods, photo- 
graphic equipment, firearm, business machines, pens and mechanical 
pencils and lighters, and matches. 

The incidence of the above taxes is upon the sale of the articles 
by the manufacturer, producer, or importer. However, the Service 
will interpose no objection to the computation and prepayment of 
the tax at the time the taxable articles are imported, provided (1) 
the tax so prepaid is computed on the wholesale selling price of the 
articles; (2) the tax applicable to the wholesale price of any taxable 
articles previously imported by the company and on hand at the be- 
ginning of the period for which the prepayment plan is adopted is 
included in the Form 720, Quarterly Federal Excise Tax Return, filed 
for that period; (8) tlie importer maintains (a) an accurate record 
of the inventory upon which tax is prepaid when the plan is adopted, 
and (b) an accurate record of all taxable articles imported by the 
company shoiving the date of import and the purchase prices, as well 
as a record of the markup over purchase price used in arriving at 
the established wholesale selling price in each case; and (4) the pre- 
payment method is used witli respect to all articles subject to tax 
which the company imports for sale. 

Occasions may arise where, subsequent to the time of prepayment 
of tax under this plan, articles will be sold at prices higher than 
those used as a basis for computing the tax prepayment. In such 
cases, the additional tax resulting from the increase in wholesale sale 
prices must be included in the quarterly return for the period in 
which the articles are sold. 

On the other hand, there may be occasions where there will be ex- 
cess prepayments of tax for which a credit or refund will be allow- 
able. Such excess prepayments might arise from tlie sale of the 
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imported articles at prices lower than the established wholesale prices 
upon which the prepayment was based, from a reduction in the ap- 
plicable tax rate, or from the loss, destruction, or return to suppliers, 
of articles upon which tax has been prepaid. Interest will not be 
allowed upon such excess prepayments. 

Each importer who desires permission to prepay tax at the time 
of purchase of taxable articles, based upon the established wholesale 
sale price of the articles, should file a request in writing with his local 
District Director of Internal Revenue describing fully the nature 
of his business and the kinds of taxable articles imported. Prepay- 
ment of the tax by the importer under this procedure should not be 
commenced until approval has been received from the District Di- 
rector. Approval by District Directors of such requests will be con- 
ditioned upon the acceptance by the importer of the requirements 
set forth herein and of the responsibility for maintaining such rec- 
ords and accounts as will enable internal revenue of]icers to determine 
whether the correct amount of tax has been paid the Government. 

Where a person, who has received the approval of his local District 
Director of Internal Revenue to so compute and prepay the tax, de- 
sires at a later time to discontinue such prepayment method, he 
should advise the District Director to that e8ect. 

Subpart B. — Income Tax Returns 

SECTION 6018. — JOINT RETURNS OF INCOME TAX BY 
HUSBAND AND WIFE 

Return of taxpayer having a common-law wife in a state that recog- 
nizes common-law marriages. See Rev. Rul. 58 — 66, page 60. 

PART III. — INFORMATION RETURNS 

Subpart B. — Information Concerning Transactions With Other Persons 

SECTION 6044. — RETURNS REGARDING PATRONAGE 
DIVIDENDS 

Rev. Rul. 58 — M5 

A cooperative tax exempt organization is not required to file an 
information returu, Form 1099, for an individual receiving patron- 
age dividends as well as regular dividends if the total amount of 
each, computed independently, is less than $100 for such individual. 

Advice has been requested by a tax exempt cooperative organization 
regarding the requirements for filing information returns, Form 1099, 
where it has made patronage refunds and dividend payments in the 
factual situations described below. 

(1) Stockholder A was credited with a patronage refund and also 
was paid a cash dividend. on his shares of stock. Each amount was 
less than $100. 00, but in the aggregate exceeded $100. 
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(2) Stockholder 8 was credited with a patronage refund of less 
than $100. 00, and also was paid a cash dividend on his shares of stock 
in excess of $100. 00. 

Section 6044 of the Internal Revenue Code of 1954, which is sub- 
stantially identical to section 148(f) of the Internal Revenue Code of 
1989, relating to the required information returns to be prepared by 
corporations allocating patronage dividends, provides in part as 
follows: 

"(a) PxrMElvTs oF $100 OB 5IORE. — Any corporation allocating amounts as 
patronage dividends, rebates, or refunds (whether in cash, merchandise, 
capital stock, revolving fund certificates, retain certificates, certificates of 
indebtedness, letters of advice, or in some other manner that discloses to each 
patron the amount of such dividend, refund, or rebate) shall make a return 
showing— 

(1) The name and address of each patron to whom it has made such al- 
locations amounting to $100 or more during the calendar year; and (2) 
the amount of such allocations to each patron. 

Section 89. 148 (f ) — (1) (a) of Regulations 118 made applicable to the 
Internal Revenue Code of 1954 by virtue of Treasury Decision 6091, 
C. B. 1954 — 2, 47, provides that a corporation is required to file an in- 
formation return when the amounts of patronage dividends, rebates or 
refunds allocated to each patron aggregate $100 or more during the 
calendar year. 

Section 6042 of the Internal Revenue Code of 1954 provides, in part 
that every corporation shall, when required by the Commissioner o) 
Internal Revenue, render a correct return of its payments of dividends, 
stating the name and address of each shareholder. 

Section 39. 148(a)-1(b) of Regulations 118, as amended by T. D. 
6118, C. B. 1954 — 2, 286, also applicable herein by virtue of Treasury 
Decision 6091, 8up~a, provided in part as follows: 

* * * In the case of a corporation described in sections 101(10), (11), 
(12), or (13), or, for calendar years after 19o3, in the case of a national 
farm loan association or a production credit association, making a pay- 
ment of a dividend or a distribution to any shareholder, the information 
return on Forms 1096 and 1099 shall be rendered only in the case of 
payments amounting to $100 or more durinng the calendar year. * ~ ~ 

The reference to patronage dividends and ordinary dividends is con- 
tained in separate sections of the Code and appear to be two distinct 
types of dividends, neither one of which appears to supplement the 
other. The words "amounts aggregating" used in section 89. 148(f)— 
(1) (a) and the words "amounting to" used in section 89. 148 (a) — 1(b) 
of Regulations 118, as amended, apply to an aggregation of like dis- 
tributions of income. Thus, it follows that patronage dividends in 
whatever form allocated and cash dividends paid on stock are not 
"like" distributions requiring an aggregation. 

In view of the foregoing, it is held in situation (1) that since neither 
the patronage dividend nor the cash dividend, exclusive of each other, 
is in excess of $100, an information return need not be filed by the 
corporation. In situation (2) an information return is required to be 
filed only to cover the payment to 8 of the cash dividend paid, which 
is in excess of $100. 
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SUBCHAPTER B. — MISCELLANEOUS PROVISIONS 

SECTION 6102. — COMPUTA. TIONS ON RETURNS OR OTHER 
DOCUMENTS 

26 CFR 301, 6102-1: Computations on returns 
or other documents. 

Optional tax table for determining self-employment tax on the In- 
dividual Income Tax Return, Form 1040, for any taxable year be- 
ginning after December 81, 1956 and before January 1, 1960. See 
Rev. Rul. 58 — 137, page MO. 

SECTION 6103. — PUBLICITY OF RETURNS AND LISTS OF 
TAXPAYERS 

Disclosure by the Service to a divorced parent of the dependency 
exemption claimed by the other. See Rev. Rul. 58 — 120, page 498. 

CHAPTER 63. — ASSESSMENT 

SUBCHAPTER A. — IN GENERAL 

SECTION 6206. — SPECIAL RULES APPLICABLE TO EX- 
CESSIVE CLAIMS UNDER SECTIONS 6420 AND 6421 

26 CFR 801. 6206: Statutory provisions; 
special rules applicable to excessive 
claims under section 6420 and 6421. 

(Also Sections 6812, 6834, 6402, 7502; 
801. 6312 1, 801. 6334 — 1, 801. 6402 — 2& 

301. 6402 — 3, 801. 7502 — 1. ) 

T. D. 6292' 

TITLE 26 — INTERNAL REVENUE, 1954. — CHAPTER I, SUBCHAPTER F, PART 301. — 
PROCEDURE AND ADMINISTRATION 

Miscellaneous amendments to the Regulations on procedure and 
Administration, 

DEPARTMENT OF TIIE TREASURT, 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE, 

Washington 85, D. C. 
To Officers And Ernp/oyees of The Internal Revenue Service and 

Others Concerned: 
In order to conform the Regulations on Procedure and Administra- 

tion (26 CFR Part 301) to (1) the amendments made to the Internal 
Revenue Code of 1954 by the Social Security Amendments of 1954 
(68 Stat. 1052) [C. B. 1954 — 2, 608], the Tax Rate Extension Acts of 
1955 [C B 1955 I) 619]& 1956 [C B 1955 1& 619]y and 1957 [C B 
1957 — 1, 666] (69 Stat. 14, 70 Stat. 66, and 71 Stat. 9, respectively), 

i 23 F. R. 2597. 
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Act of August 11, 1955 (Public Law 355, 84th Cong. , 69 Stat. 676) 
[C. B. 1955 — 2, 765], Act of August 11, 1955 (Public Law 367, 84tfx 
Cong. , 69 Stat. 689) [C. B. 1955 — 2, 768], Act of April 2 1956 (Public 
Law 466, 84th Cong. , 70 Stat. 87) [C. B. 1956 — 1, 870], Act of XIay 
29, 1956 (Public L;Iw 545, 84th Cong. , 70 Stat. 217) [C. B. 1956 — 1, 
887], the Highway Revenue Act of 1956 (70 Stat. 374) [C. B. 
1956 — 2, 1150], Act of July 25, 1956 (Public Law 796, 84th Cong. , 70 
Stat. 644 [C. B. 1956-2, 1180], and (2) the Act of August 12, 1955 
(Public Law 883, 84th Cong. , 69 Stat. 715) C. B. 1955 — 2, 770; and 
in order to make certain other changes in such regulations, the regula- 
tions are amended as follows: 

PARAGRAPH 1. Section 801. 6206 is amended as follows: 
(A) By renumbering $ 801. 6206 as $ 801. 6207. 
(B) By striking out~"6206" the section number of the law set forth 

in such section as renumbered, and inserting "6207" in lieu thereof. 
(C) By adding at the end of such section 6207 the following his- 

torical note: 
[Sec. 6206 as renumbered 6207 by sec, 4(b) (1), Act of Apr. 2, 1986 (Pub, Lasv 
466, 84th Cong. , 70 Stat. 90) ] 

PAR. 2. Immediately after $ 301. 6205 — 1 insert the following new 
sections: 

((801. 6206. STATvTORY PRovIsIQNs; SPEcIAL RULEs APPLIcABLE To ExcsssIvE 
CLAIMs I NDER SEcrICNS 6420 AND 6421. 

SEC. 6206. SPE("IAL RULES APPLICABLE TO EXCESSIVE 
CLAIMS UNDER SECTIONS 6420 AND 6421. 

Any portion of a pavment made under section 6420 or 6421 which con- 
stitutes an excessive amount (as defined in section 6676 (b) ), and any 
civil penalty provided by section 6676, may be assessed and collected 
as if it were a tax imposed by section 4081 and as if the person Ivho 
made the claim were liable for such tax. The period for assessing any 
such portion, and for assessing any such penalty, shall be 8 years fronI 
the last day prescribed for the filing of the claim under section 6420 or 
6421, as the case may be. 
[Sec. 6206 as added by sec. 4(b) (1), Act of Apr. 2, 19M (Pub. Law 466, 
84th Cong. , 70 Stat. 90), and as amended by sec. 208(d) (1), Highway 
Revenue Act 19M (70 Stat. 896) ] 

$ 801. 6206 — 1 SPEcIAL RULEs APPLIcABLE To ExcEssIvE CLAIMs UNDER SEcTIoNB 
6420 AND 6421. — For regulations under section 6206, see the Manufacturers and 
Retailers Excise Tax Regulations (Part 40 of this chapter). 

PAR. 3. Section 801. 6812 — 1 is amended as follows: 
(A) By striking out the period at the end of the first sentence in 

paragraph (c) and inserting in lieu thereof the following:", or with 
the 0$ce of the Treasurer of the United States, Treasury Building, 
washington, D. C. " 

(B) By striking out the last sentence of paragraph (c) and inserting 
in lieu thereof the f ollowing: 
In such cases, the Federal reserve bank or branch, or the Ofiice of the Treasurer 
of the United States, shall issue a receipt in the name of the district director, 
describing the certificates, notes, or bills by par or dollar face amount and stating 
on the face of the receipt that the certificates, notes, or bills represented therebv 
are held by the bank or branch, or the Ofiice of the Treasurer of the United 
States, for redemption at the value specified in the terms under which the 
certificates, notes, or bills were issued, and for application of the proceeds in 
payment of taxes due or for the purchase of stamps on a specified date by the 
taxpayer named therein. 
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PAR. 4. Immediately preceding $ 801. 6884 — 1 insert the following: 
SEo. 12 [Railroad Retirement Act of 1987, as amended]. Notwithstanding any 

other law of the United States, or of any State, Territory, or of the District 
of Columbia, no annuity or pension payment shall be assignable or be subject 
to any tax or to garnishment, attachment, or other legal process under any 
circumstances whatsoever, nor shall the payment thereof be anticipated. 
[Sec. 12 as amended by sec. 4, Act of Aug. 12, 1955 (Pub. Law 888, 84th Cong. , 
69 Stat. 716), effective as of Aug. 29, 1985] 

Szc. 2 [Railroad Unemployment Insurance Act]. * * * 
(e) Notwithstanding any other law of the United States, or of any State, 

Territory, or the District of Colombia, no benefits shall be assignable or be 
subject to any tax or to garnishment, attachment, or other legal process under 
any circumstances whatsoever, nor shall the payment thereof be anticipated. 
[Sec. 2 as amended by sec. 4, Act of Aug. 12, 1955 (Pub. Law 888, 84th Cong. , 
69 Stat. 716), effective as of June 25, 1988] 

PAR. 5. Section 801. 6884 — 1 is amended by striking out all of para- 
graph (c) and inserting in lieuthereof the following: 

(c) Other property. — Annuity or pension payments under the Railroad Retire- 
ment Act and benefits under the Railroad Unemployment Insurance Act are 
exempt from levy. No other property or rights to property are exempt from 
levy except the property specificallv exempted by section 6884 (a). No pro- 
vision of a State law may exempt property or rights to property from levy for 
the collection of any Federal tax. Thus, property exempt from execution under 
State personal or homestead exemption laws is, nevertheless, subject to levy 
by the United States for collection of its taxes. 

PAR. 6. Section 801. 6402 — 2 is amended by striking out all of para- 
graph (f) and inserting in lieu thereof the following: 

(f) Mailing of refund check. — (1) Checks in payment of claims allowed will 
be drawn in the names of the persons entitled to the money and, except as pro- 
vided in subparagraph (2) of this paragraph, the district director may send the 
checks direct to the claimant or to such person in care of an attorney or agent 
who has filed a power of attorney specifically authorizing him to receive such 
checks. 

(2) Checks in payment of claims which have either been reduced to judgment 
or settled in the course or as a result of litigation will be drawn in the name of 
the person or persons entitled to the money and, in the case of actions arising 
in the United States district courts, will be sent to the appropriate United States 
Attorney, and, in actions arising in the United States Court of Claims, to the 
Assistant Attorney General, Tax Division, Department of Justice, for delivery 
to the taxpayer or the counsel of record in the court proceeding. 

(8) For restrictions on the assignment of claims, see section 8477 of the 
Revised Statutes (81 U. S. C. 208). 

PAR. Y. Section 801. 6402 — 8 is amended as follows: 
(A) By striking out paragraph (a) and inserting in lieu thereof the 

f olio wing: 
(a) In the case of income tax, claims for refund may not only be made on 

Form 848 but may also be made on any individual or corporation income tax 
return, or on any amended income tax return. 

(B) By striking out the first two sentences of paragraph (b) and 
inserting in lieu thereof the following: 

A properly executed individual or corporation income tax return shall, at the 
election of the taxpayer, constitute a claim for refund or credit within the 
meaning of section 6402 and section 6511 for the amount of the overpayment 
disclosed by such return. For the purposes of section 6511, such claim shall 
be considered as filed on the date on which such return is considered as filed, 
except that if the requirements of g 801. 7502 — 1, relating to timely mailing treated 
as timely filing, are met the claim shall be considered to be filed on the date of 
the postmark stamped on the cover in which the return was mailed. 
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(C) By striking out the last sentence of paragraph (c) and insert- 
ing in lieu thereof the following: 

For purposes of section 6511, such claim shall be considered as filed on the date 
on rvhich such return is considered as filed, except that if the requirements of 
$ 301. 7502 — 1, relating to timely nrailing treated as timely filing, are met ihe claim 
shall be considered to be filed on the date of the postnrark stamped on the cover 
in which the return was mailed. 

PAR. 8. Section 301. 641o is amended to read as follows: 
$301. 6412 Statutory provisions; floor stocks refunds. 

SEC. 6412. FLOOR STOCKS REFUNDS. 
(a) IN GENERAL. — 

(1) PAssENGER AUTGMGBILEs, ETC. — Where before July 1, 1958, 
any article subject to the tax imposed by section 4061(a) (2) has 
been sold by the nranufaeturer, producer, or importer and on such 
date is held by a dealer and has not been used and is intended for 
sale, there shall be credited or refunded (without interest) to the 
manufacturer, producer, or importer an anrount equal to the ditfer- 
ence between the tax paid by such manufacturer, producer, or im- 
porter on his sale of the article and the amount of tax made 
applicable to such article on and after July 1, 1958, if claim for 
such credit or refund is filed with the Secretary or his delegate on 
or before November 10, 1958, based upon a request submitted to 
the manufacturer, producer, or importer before October 1, 1958, 
by the dealer who held the article in respect of which the credit or 
refund is claimed, and, on or before November 10, 1958, reimburse- 
ment has been made to such dealer by such manufacturer, pro- 
ducer, or importer for the tax reduction on such article or written 
consent has been obtained from such dealer to allowance of such 
credit or refund. 

(2) TRUGKs AND BUBEs, TIRES, TREAD RUBBER, AND GAsoLINE. — 
Where before July 1, 1972, any article subject to the tax imposed 
by section 4061(a) (1), 4071(a) (1) or (4), or 4081 has been sold 
by the manufacturer, producer, or importer and on such date is 
held by a dealer and has not been used and is intended for sale 
(or, in the case of tread rubber, is intended for sale or is held 
for use), there shall be credited or refunded (without interest) 
to the manufacturer, producer, or importer an amount equal to 
the diiference between the tax paid by such manufacturer, pro- 
ducer, or importer on his sale of the article and the amount of 
tax made applicable to such article on and after July 1, 1972, if 
claim for such credit or refund is filed with the Secretary or his 
delegate on or before November 10, 1972, based upon a request 
submitted to the manufacturer, producer, or importer before Oc- 
tober 1, 1972, by the dealer who held the article in respect of which 
the credit or refund is claimed, and, on or before November 10, 
1972, reimbursement has been made to such dealer by such man- 
ufacturer, producer, or importer for the tax reduction on such 
article or written consent has been obtained from such dealer to 
allowance of such credit or refund. No credit or refund shall be 
allowable under this paragraph with respect to gasoline in retail 
stocl-s held at the place where intended to be sold at retail, nor 
with respect to gasoline held for sale by a producer or importer 
of gasoline. 

(3) DEFINITIGNs. — For purposes of this section. — 
(A) The term "dealer" includes a wholesaler, jobber, dis- 

tributor, or retailer, or, in the case of tread rubber subject to 
tax under section 4071(a) (4), includes any person (other than 
the manufacturer, producer, or importer thereof) who holds 
such tread rubber for sale or use. 

(B) An article shall be considered as "held by a dealer" if 
title thereto has passed to such dealer (whether or not delivery 
to him has been made), and if for purposes of consumption title 
to such article or possession thereof has not at any time been 
transferred to any person other than a dealer. 
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(b) LIMITATICN oN ELIGIBILITY FoR CREDIT GR REFUND. — No manu- 
facturer, producer, or importer shall be entitled to credit or refund under 
subsection (a) unless he has in his possession such evidence of the in- 
ventories with respect to which the credit or refund is claimed as may 
be required by regulations prescribed under this section. 

(c) OTIIER LAws APPI. ICABI. E. — All provisions of law, including pen- 
alties, applicable in respect of the taxes imposed by sections 4061, 4071, 
and 4081 shall, insofar as applicable and not inconsistent with sub 
sections (a) and (b) of this section, apply in respect of the credits and 
refunds provided for in subsection (a) to the same extent as if such 
credits or refunds constituted overpayments of such taxes. 

(d) SUGAR. — With respect to any sugar or articles composed in chief 
value of sugar upon which tax imposed under section 4501 (b) has been 
paid and which, on June 30, 1961, are held by the importer and intended 
for sale or other disposition, there shall be refunded (without interest) 
to such importer, subject to such regulations as may be prescribed by 
the Secretary or his delegate (an amount equal to the tax paid with re- 
spect to such sugar or articles composed in chief value of sugar. 

(e) CRoss REFERENOE. — For Qoor stocks refunds in ease of certain 
alcohol and tobacco taxes, see sections 5068 and 5707. 

[Sec. 6412 as amended by see. 8 (b) (4), Tax Rate Extension Aet 1955 
(69 Stat. 1o); see 8 (b) (4), Tax Rate Extension Aet 19M (70 Stat. 67); 
sec. 19, Act of May 29, 19M (Pub. Law 545, 84th Cong. , 70 Stat. 221) 
sec. 208 (a), Highway Revenue Act 1956 (70 Stat. 892); sec. 8 (b) (4), 
Tax Rate Extension Aet 1957 (71 Stat. 10) ] 

PAII. 9. Section 801. 6418 is amended by striking out subsections (c) 
and (d) of section 6418 and inserting in lieu thereof the following: 

(e) SPEOIAL REFUNDs 
(1) IN GENERAL. — If by reason of an employee receiving wages 

from more than one employer during a calendar year after the eal 
endar year 1950 and prior to the calendar year 19oo, the wages re- 
ceived by him during such year exceed $8, 600 the employee shall be en 
titled (subject to the provisions of section 81 (b) ) to a credit or refund 
of any amount of tax, with respect to such wages, imposed by section 
1400 of the Internal Revenue Code of 1989 and deducted from the 
employee's wages (whether or not paid to the Secretary or his dele 
gate), which exceeds the tax with respect to the erst $8, 600 of such 
wages received; or if by reason of an employee receiving wages from 
more than one employer during any calendar year after the calendar 
year 1954, the wages received by him during such year exceed $4, 200 
the employee shall be entitled (subject to the provisions of section 
31 (b) ) to a credit or refund of any amount of tax, with respect to 
such wages, imposed by section 8101 and deducted from the em 
ployee's wages (whether or not paid to the Secretary or his dele 
gate), which exceeds the tax with respect to the first $4+00 of such 
wages received. 

(2) APPLICABILITT IN CASE OF FEDERAL AND STATE EMPLOTEES AND 
EMPLOYEES OF CERTAIN FOREIGN CORPORATIONS. — 

(A) FEDERAL EMPI. ovEEs. — In the case of remuneration re- 
ceived from the United States or a wholly-owned instrumental- 
ity thereof during any calendar year, each head of a Federal 
agency or instrumentality who makes a return pursuant to sec- 
tion 3122 and each agent, designated by the head of a Federal 
agency or instrumentality, who makes a return pursuant to such 
section shall. for purposes of this subsection, be deemed a sepa 
rate employer; and the term "wages" includes, for purposes of 
this subsection, the amount, not to exceed $8, 600 for the calendar 
year 1951, 1952, 1958, or 1954, or $4, 200 for any calendar year 
after 1954, determined by each such head or agent as constitut 
ing wages paid to an employee. 

(B) S~ATE EMPLOTEES. — For purposes of this subsection, in 
the case of remuneration received during any calendar year, the 
term "wages" includes such remuneration for services covered 
by an agreement made pursuant to section 218 of the Social 
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Securitv A& 1 as Ivould be wages if such services constituted etu- 
plovment: the term "emplover" includes a State or any politi- 
«;&1 subdivision thereof, or any instrumeutality of auy one 
or more of the foregoing; the term "t;&x" or "taz imposed by 
section 8101" includes. in the case of services covered by an 
agreement made pursuant to section 218 of tbe So«ial Security 
Act, an amount equivalent to the tax which would be imposed by 
section 3101, if such services constituted employment as defined 
in section 3121: and the provisions of this subsection shall 
applv whether & r not any amount deducted from tbe enIployee's 
remuneration as a result of an agreement macle pursuant to 
section "18 of the Social Security Act has been paid to the 
Secretarv. 

(C) EAIPLDTEEs oF CERTAlz FDREIox coRPDRATIozs. — I'ol' pul- 
poses of paragraph (1) of this subsection, the term "wages" 
includes such remuneration for services covered by an agree- 
ment made pursuant to section 31"1(1) as would be wages if 
such services constituted employment; the term "employer' in- 
includes any do&uestic corporation whi«h has entered into an 
agreetuent pursuant to section 8121(1); the term "taz" or "tax 
imposed by se& tion 3101, " includes, in the case of services cov- 
er&&d by an agreement entered into pursuant to section 3121(l), 
an an&ount equivalent to the taz which Ivould be imposed by 
section 8101, if such services constituted employment as defined 
in section 81'&1; and the provisions of paragraph (1) of this 
subsection shall apply whether or not any amount deducted 
from the employee's remuneration as a result of the agreemeut 
entered into pursuant to section 3121(1) has been paid to the 
Secretary or his delegate. 

(d) REFFRD oR CREDIT oF I'EDERAL I zEA&PLDTIIE iT TAz. — Anv credit 
allowable under section 3302, to the eztent not previously allowed, shall 
be considered an overpayment, but no iutere;t shall be allowed or paid 
with respect to such overpaytnent. 
[Sec. 6413 as amended bv sec. 202 of the Social Securitv Amendments 
19O4 (68 Stat. 1089) ] 

PAR. 10. Section 801. 6116 is anlended as follows: 
(A. ) By striking out subsection (b) of section &16 and inserting in 

lieu thereof the following: 
(b) SPECI~ CAsEs Iz IVHIcH TAx PAY&EETs CozsIDERED OvERPAY- 

MERTs. — Under regulations prescribed by the Secretary or his delegate 
credit or refund, without interest, shall be made of the overpayn&ents 
determined under the following paragraphs: 

(1) PRIOR READaIISTI&ERTS. — If the price of any article in respect 
of which a tax, based on such price, is imposed by chapter 31 or 32, 
is readjusted by reason of the return or repossession of the arti&le 
or a covering or container, or by a bona fide discount, rebate or 
alloIvance, the part of the tax proportionate to the part of the price 
repaid or credited to the purchaser shall be deemed to be an 
overpayn&ent. 

(2) SPEOIFIED I sEs Azn RESALES. — The tax paid under subchapter 
E of chapter 31 or chapter 82 in respect of any article shall be 
deemed to be an overpayment if such article was, by any per. On. — 

&A) Resold for the exclusive use of any State, Territory 
of the United St'&tes, or any political subdivision of the fore- 
going, or the District of Columbia, or, in the case of musical 
instruments embraced in section 41 &1, resold for the use of anv 
religious or nonprofit educational institution for exclusively 
religious or educational purposes; 

(B) I. sed or resold for use for any of the purposes, but 
subject to the conditions, provided in section 4222; 

(C) In the case of a liquid taxable under section 4041, 
sold for use as fuel in a diesel-powered highway vehicle or 
as fuel for the propulsion of a &Rotor vehicle, Inotorboat. or 
airplane, if (i) the vendee used such liquid otherwise than 
as fuel in such a vehicle, motorboat, or airplane or re. old 
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such liquid, or (ii) such liquid was (within the meaning of 
paragraphs (1), (2), and (3) of section 6420(c) ) used on a 
farm for farming purposes; 

(D) In the case of lubricating oils, used or resold for non- 
lubricating purposes; 

(E) In the case of unexposed motion picture films, used or 
resold for use in the making of newsreel motion picture films; 

(F) In the case of articles taxable under section 4061(b) 
(other than spark plugs, storage batteries, leaf springs, coils, 
timers, and tire chains), used or resold for use as repair or 
replacement parts or accessories for farm equipment (other 
than equipment taxable under section 4061(a) ); 

(G) )Repealed. ] 
(H) In the case of gasoline, used in production of special 

motor fuels referred to in section 4041(b); 
(I) In the case of lubricating oils in respect to which tax 

was paid at the rate of 6 cents a gallon, used or resold for use 
on or after the effective date of this subparagraph as cutting 
oils (within the Ineaning of section 4002(b) ); except that the 
amount of such overpa. yment shall not e~ceed an amount 
computed at the rate of 3 cents a gallon; 

(J ) In the case of a liquid in respect of which tax was paid 
under section 4041(a) (1) at the rate of 3 cents a gallon, used 
or resold for use as a fuel in a diesel-powered highway vehicle 
(i) which (at the time of such use or resale) is not registered, 
and is not required to be registered, for highway use under the 
laws of any State or foreign country, or (ii) which, in the case 
of a diesel-powered highway vehicle owned by the United States, 
is not used on the highway; except that the amount of any over- 
payment by reason of this subparagraph shall not e~ceed an 
amount computed at the rate of 1 cent a gallon; 

(K) In the case of a liquid in respect of which tax was paid 
under section 4041(b) (1) at the rate of 3 cents a gallon, used 
or resold for use otherwise than as a fuel for the propulsion of a 
highway vehicle (i) which (at the time of such use or resale) 
is registered, or is required to be registered, for highway use 
under the laws of any State or foreign country, or (ii) which, 
in the case of a highway vehicle owned by the United States, is 
used on the highway; except that the amount of any overpay- 
ment by reason of this subparagraph shall not exceed an amount 
computed at the rate of 1 cent a gallon; 

(L) In the case of a liquid in respect of which tax was paid 
under section 4041 at the rate of 3 cents a gallon, used during 
any calendar quarter in vehicles while engaged in furnishing 
scheduled common carrier public passenger land transporta- 
tion service along regular routes; except that (i) this sub- 
paragraph shall apply only if the 60 percent passenger fare 
revenue test set forth in section 6421(b) (2) is met with re- 
spect to such quarter, and (ii) the amount of such overpay- 
ment for such quarter shall be an amount determined by 
multiplying 1 cent for each gallon of liquid so used by the per- 
centage which such person's tax-exempt passenger fare rev- 
enue (as defined in section 6421(d) (2) ) derived from such 
scheduled service during such quarter was of his total passen- 
ger fare revenue (not including the tax imposed by section 
4261, relating to the tax on transportation of persons) derived 
from such scheduled service during such quarter; 

(M) In the case of tread rubber in respect of which tax 
was paid under section 4071(a) (4), used or resold for use 
otherwise than in the recapping or retreading of tires of the 
type used on highway vehicles (as defined in section 4072(c) ), 
unless credit or refund of such tax is allowable under sub- 
section (b) (3). 

(3) TAx-PAID ARTIULES USED FoR FURTHER MANUFAcTURE. — If the 
tax imposed by chapter 32 has been paid with respect to the sale 
of— 
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(A) Any article (other than a tire, inner tube, or autonio- 
bile radio or television receiving set taxable uuder section 4141 
and other than an autoniol&ile part or accessory taxable under 
se&tion 4061(b), a refriger;itor component taxable under sec- 
tion 4111, a radio or television coniponent taxable un&ler sec- 
tion 4141, or a camera lens taxable umler se&. tion 4171) pur- 
chased by a manufacturer or producer and used by him as 
niaterial in the manufacture or production of, or as a com- 
ponent part of, an article with respe&. t to which tax under 
chapter 32 has been paid, or which has been sold free of tax 
by virtue of section 4220 or 4224, rehiting to tax-free sales; 

(R) An automobile part or ac& essory t;ixable under section 
4061(b), a refrigerator coniponent taxable under section 4111, 
a radio or television component taxable under section 4141, 
or a cainera lens taxable under section 4171, purchased by a 
manufacturer or producer and used by him as material in 
the niamifacturer of, production of, or as a component part of, 
any article; 

such tax shall be deemed an overpayment by such manufacturer 
or producer. 

(B) By adding at the end of. section 6416 the following historical 
note: 
[Sec. 6416 as amended by sec. 2, Act of Aug. 11, 1955 (Pub. Law 355, 84th Cong„ 
69 Stat. 676); secs. 1(h), (i), 2(b), Act of Aug. 11, 1955 (Pub. Law 367, 84th 
Cong. , 69 Stat. 690); sec. 2(b), Act of Apr. 2, 1956 (Pub. Law 466, 84th Cong. , 
70 Stat. 90); sec. 208(b), Highway Revenue Act 1956 (70 Stat. 393) ] 

PAR. 11. Section 301. 6418 is amended as follows: 
(A) By striking out "4501(a)" in section 6418(a) and inserting 

"4501" in lieu thereof. 
(B) By adding at the end of section 6418 the following historical 

note: 
[Sec. 6418 as amended by sec. 21(b), Act of May 29, 1956 (Pub. Law 545, 84th 
Cong. , 70 Stat. 221) ] 

PAR. 12. Section 801. 6420 is amended as follows: 
(A) By renumbe1&ing $ 301. 6420 as 

m% 
301. 6422. 

(B) By striking out '6420", the section number of the law set forth 
in such section as renumbered, and inserting "6422" in lieu thereof. 

(C) By adding at the end of such section 6422 the fo]]owing his- 
torical note: 
[Sec. 6420 as renumbered 6422 by sec. 1, Act of Apr. 2, 1956 (Pub. Law 466, 84th 
Cong. , 70 Stat. 87); sec. 208(c), Highway Revenue Act 1956 (70 Stat. 394) ] 

PAR. 13. Immediately after $ 301. 6419 — 1 insert the following new 
sections: 

]& 301. 6420 STATVToRY PRovI$IoNs; GAsoLINE USED ox FA&&ns. 

SEC. 6420. GASOLINE USED ON FARMS. 
(a) GAsoLINE. — If gasoline is used on a farm for farming purposes, the 

Secretary or his delegate shall pay (without interest) to the ultimate 
purchaser of such gasoline the amount determined by multiplying— 

(1) The number of gallons so used, by 
(2) The rate of tax on gasoline under section 4081 which applied 

on the date he purchased such gasoline. 
(b) TIME FoR FILINO CLAiM; PERIoD CovERED, — Not more than one 

claim may be filed under this section by anr person with respect to gaso- 
line used during the one-year period ending on June 30 of any year. No 
claim shall be allowed under this section with respect to any one-year 
period unless filed on or before September 30 of the year in which such 
one-year period ends. 

(c) MEANxNo OF TEa~s. — For purposes of this section— 
(1) UsE oN A FARM @OR FARM1No rvarosEs, — Gasoline shall be 

treated as used on a farm for farming purposes only if used (A) iii 
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carrying on a trade or business, (B) on a farm situated in the 
United States, and (C) for farming purposes. 

(2) F&EM. — The term "farm" includes stock, dairy, poultry, fruit, 
fur-bearing animal, and truck farms, plantations, ranches' , nurseries, 
ranges, greenhouses or other similar structures used primarily for 
the raising of agricultural or horticultural commodities, and 
orchard s. 

(8) F&BMIIIO FUBrosEs. — Gasoline shall be treated as used for 
farming purposes only if used— 

(A) By the owner, tenant, or operator of a farm, in con- 
nection with cultivating the soil, or in connection with raising 
or harvesting any agricultural or horticultural commodity, in- 
cluding the raising, shearing, feeding, caring for, training, and 
management of livestock, bees, poultry, and fur-bearing animals 
and wild life, on a farm of which he is the owner, tenant, or 
operator; except that if such use is by any person other than the 
owner, tenant, or operator of such farm, then (i) for purposes 
of this subparagraph, in applying subsection (a) to this sub- 
paragraph, and for purposes of section 6416 (b) (2) (C) (ii) (but 
not for purposes of section 4041), the owner, tenant, or operator 
of the farm on which gasoline or a liquid taxable under section 
4041 is used shall be treated as the user and ultimate purchaser 
of such gasoline or liquid, and (ii) for purposes of applying 
section 6416(b) (2) (C) (ii), any tax paid under section 4041 in 
respect of a liquid used on a farm for farming purposes (within 
the meaning of this subparagraph) shall be treated as having 
been paid by the owner, tenant, or operator of the farm on which 
such liquid is used; 

(B) By the owner, tenant, or operator of a farm, in handling, 
drying, packing, grading, or storing any agricultural or horti- 
cultural commoditv in its unmanufactured state; but only if 
such owner, tenant, or operator produced more than one-half 
of the commodity which he so treated during the period with 
respect to which claim is filed; 

(C) By the owner, tenant, or operator of a farm, in con- 
nection with- 

(i) The planting, cultivating, caring for, or cutting of 
trees, or 

(ii) The preparation (other than milling) of trees for 
market, 

incidental to farming operations; or 
(D) By the owner, tenant, or operator of a farm, in connec- 

tion. with the operation, management, conservation, improve- 
ment, or maintenance of such farm and its tools and equipment. 

(4) GasoLIEE. — The term "gasoline" has the meaning given to 
such term by section 4082(b). 

(d) EXEMPT SALES; OTIIEE PAYMENT8 OR REFUNDs AVAILABIE. — No 
amount shall be paid under this section with respect to any gasoline 
which the Secretary or his delegate determines was exempt from the 
tax imposed by section 4081. The amount which (but for this sentence) 
would be payable under this section with respect to any gasoline shall 
be reduced by any other amount which the Secretary or his delegate 
determines is pavable under this section, or is refundable under any 
provision of this title, to any person with respect to such gasoline. 

(e) APPLIABLE Lxws. — 
(1) IN OENEE~. — All provisions of law, including penalties, 

applicable in respect of the tax imposed by section 4081 shall, 
insofar as applicable and not inconsistent with this section, apply 
in respect of the payments provided for in this section to the same 
extent as if such payments constituted refunds of overpayments of 
the tax so imposed. 

(2) Ex&MIN&TION oF Bools AND wITivEssEs. — For the purpose of 
ascertaining the correctness of any claim made under this section, 
or the correctness of any pavment made in respect of any such claim, 
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the Secretary or his delegate shall have the authority granted by 
paragraphs (1), (2), and (8) of section 7602 (relating to examina- 
tion of books and witnesses) as if the claimant were the person 
liable for tax. 

(3) FRAOTIoNAI, FARTs oF A DGLLAR — Section 7504 (granting the 
Secretary discretion with respect to fractional parts of a dollar) 
shall not apply. 

(f) REGULATIGNs. — The Secretary or his delegate may by regulations 
prescribe the conditions, not inconsistent with the provisions of this 
section, under which payments may be made under this section. 

(g) EFFEGTIvE DATE. — This section shall apply only with respect to 
gasoline purchased after December 31, 1955. 

(h) CROSS REFKRENCKS. — 
(1) For exemption from tax in case of diesel fuel and special 

motor fuels used on a farm for farming purposes, sce section 
4041 (d). 

(2) For civil penalty for excessive claim under this section, see 
section 6675. 

(3) For fraud penalties, etc. see chapter 75 (section 7201 and 
following, relating to crimes, other offenses, and forfeitures). 

[Sec. 6420 as added by sec. 1, Act of Apr. 2, 1956 (Pub. Law 466, 84th 
Cong. , 70 Stat. 87) ] 

$ 301. 6420 — 1 GAsoLINE UsED ov FARMS. — For regulations under section 6420, 
see the Manufacturers and Retailers Excise Tax Regulations (Part 40 of this 
chapter). 

$ 801. 6421 STATUTORT PRovIsIGNS; GAsoLINE UsED FoR CERTAIN NGNIIIGIIWAT 
PURPOSES OR BT LOCAL TRANSIT SYSTEMS. 

SEC. 6421. GASOLINE USED FOR CERTAIN NONHIGHWAY 
PURPOSES OR BY LOCAL TRANSIT SYSTEMS 

(a) NONHIGHWAT UsEs. — If gasoline is used otherwise than as a fuel 
in a highway vehicle (1) which (at the time of such use) is registered, 
or is required to be registered, for highway use under the laws of any 
State or foreign country, or (2) which, in the case of a highway vehicle 
owned by the United States, is used on the highway, the Secretary or 
his delegate shall pay (without interest) to the ultimate purchaser of 
such gasoline an amount equal to 1 cent for each gallon of gasoline so 
used. 

(b) LOCAL TRANSIT SYSTEIIS. — 
(1) AI. I. owANCE. — If gasoline is used during any calendar quarter 

in vehicles while engaged in furnishing scheduled common carrier 
public passenger land transportation service along regular routes, 
the Secretary or his delegate shall, subject to the provisions of para- 
graph (2), pay (without interest) to the ultimate purchaser of such 
gasoline the amount determined by multiplying— 

(A) 1 cent for each gallon of gasoline so used, by 
(B) The percentage which the ultimate purchaser's tax- 

exempt passenger fare revenue derived from such scheduled 
service during such quarter was of his total passenger fare 
revenue (not including the tax imposed by section 4261, relating 
to the tax on thansportation of persons) derived from such 
scheduled service during such quarter. 

(2) LIMITATIoN. — Paragraph (1) shall apply in respect of gaso- 
line used during any calendar quarter only if at least 60 percent of 
the total passenger fare revenue (not including the tax imposed by 
section 4261, relating to the tax on transportation of persons) de- 
rived durin such quarter from scheduled service described in para- 
graph (1) by the person Sling the claim was attributable to tax- 
exempt passenger fare revenue derived during such quarter by such 
person from such scheduled service. 

475254' — 53 32 
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(c) TIME FQR FILING CLAIM; PERICD CovERED. — Not more than one 
claim may be filed under subsection (a), and not more than one claim 
may be filed under subsection (b), by any person with respect to gasoline 
used during the one-year period ending on June 80 of any year. No claim 
shall be allowed under this section with respect to any one-year period 
unless filed on or before September 80 of the year in which such one-year 
period ends. 

(d) DFFINITIONS. — For purposes of this section— 
(1) GAsoLINE. — The term "gasoline" has the meaning given to 

such term by section 4082 (b). 
(2) TAx-ExEMPT PAssENGER FARE REVENUE. — The term "tax exemPt 

passenger fare revenue" means revenue attributable to fares which 
were exempt from the tax imposed by section 4261 by reason of sec- 
tion 4263(a) (relating to the exemption for commutation travel, 
etc. ). 

(e) ExEMPT SAIEs; OTHER PAYMENTs oR REFUNDs AVAILARLE. — 
(1) ExEMI'T sALEs. — No amount shall be paid under this section 

with respect to any gasoline which the Secretary or his delegate 
determines was exempt from the tax imposed by section 4081. The 
amount which (but for this sentence) would be payable under this 
section with respect to any gasoline shall be reduced by any other 
amount which the Secretary or his delegate determines is payable 
under this section, or is refundable under any provision of this title, 
to any person with respect to such gasoline. 

(2) GAsoLINE UsED oN FARMs. — This section shall not apply in re- 
spect of gasoline which was (ivithin the meaning of paragraphs (1), 
(2), and (8) of section 6420(c) ) used on a farm for farming pur- 
poses. 

(f) APPLICADLE LAws. — 
(1) IN GENERAL. — All provisions of law, including penalties, ap- 

plicable in respect of the tax imposed by section 4081 shall, insofar 
as applicable and not inconsistent with this section, apply in respect 
of the payments provided for in this section to the same extent as if 
such payments constituted refunds of overpayments of the tax so 
imposed. 

(2) ExAMINATIoN oF Rooxs AND wITNEssss. — For the purpose of 
ascertaining the correctness of any claim made under this section, 
or the correctness of any payment made in respect of any such claim, 
the Secretary or his delegate shall have the authority granted by 
paragraphs (1), (2), and (8) of section 7602 (relating to examina- 
tion of books and witnesses) as if the claimant were the person 
liable for tax. 

(g) REGUIATIoNs. — The Secretary or his delegate may by regulations 
prescribe the conditions, not inconsistent with the provisions of this 
section, under which payments may be made under this section. 

(h) EFFEcTIvE DATE. — This section shall apply only with respect to 
gasoline purchased after June 80, 1956, and before July 1, 1972. 

( i. ) CROSS REFi;IIENCES— 
(1) For reduced rate of tax in case of diesel fuel and special 

motor fuels used for certain nonhighway purposes, see subsections 
(a) and (b) of section 4041. 

(2) For partial refund of tax in case of diesel fuel and special 
motor fuels used for certain nonhighway purposes, see section 
6416(b) (2) (J) and (K). 

(8) For partial refund of tax in case of diesel fuel and 
special motor fuels used by local transit systems, see section 
6416(b) (2) (L). 

(4) For civil penalty for excessive claims under this section, 
see section 6675. 

(5) For fraud penalties, etc. , see chapter 75 (section 7201 and 
following, relating to crimes, other OCenses, and forfeitures). 

[Sec. 6421 as added by sec. 208(c), Highivay Revenue Act 1956 (70 Stat. 
894), and as amended by sec. 2, Act of July 25, 1956 (Pub. Law 796, 
84th Gong. , 70 Stat. 644) ] 
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( 801. 6421 — 1 GAsoLINE UsEn Foa CEEYAIN NovHIGHwAY PURPosEs oa AY LocAL 
TRANsIT SYETEMS. — For regulations under section 6421, see the hlanufacturers 
and Retailers Excise Tax Regulations (Part 40 of this chapter). 

PAR. 14. Section 801. 6504 is amended by adding at the end of 
section 6504 the following: 

(18) AssessnIents to recover excessive anIounts paid under 
section 6420 (relating to gasoline used on farms) and assessments 
of civil penalties under section 6675 for excessive claims under 
section 6420, see section 0206. 

(14) Assessments to recover excessive amounts paid under 
section 6421 (relating to gasoline used for certain nonhighway 
purposes or by local transit systenIs) and assessnIents of civil 
penalties under section 6675 for excessive claims under section 
6421, see section 6206. 

[Sec. 6504 as amended by sec. 4(d), Act of Apr. 2, 1956 (Pub. Law 
466, 84th Cong. , 70 Stat. 91); sec. 208(e) (5), Highway Revenue Act 
1956 (70 Stat. 897) ] 

PAR. 15. Section 801. 6511(f) is amended by adding at the end of' 
section 6511(f) the following: 

(5) For limitations in ease of pavments under section 6420 
(relating to gasoline used on farms), see section 6420(b). 

(6) For limitations in case of payments under section 6421 
(relating to gasoline used for certain nonhighway purposes or 
by local transit systems), see section 6421(c) . 

[Sec. 6511(f) as amended by sec. 4(e), Act of Apr. 2, 1956 (Pub. Law 
466, 84th Cong. , 70 Stat. 91); sec. 208(e) (6), Highway Revenue A. ct 
1956 (70 Stat. 897)] 

PAR. 16. Paragraph (c) (1) (iii) (a) of $ 301. 7502 — 1 is amended by 
inseiting at the end thereof the following new sentence: 
Furthermore, in ease the cover containing a docunIent bearing a timely post- 
mark made by the LInited States Post OtfIce is received after the time when a 
document postmarked and mailed at such time would ordinarily be received, 
the sender may be required to prove that it was timely mailed. 

Because this Treasury Decision makes only clarifying, procedural, 
and technical changes, it is hereby found that it, is unnecessary to issue 
this Treasury decision with notice and public procedure thereon under 
section 4(a) of the Administrative Procedure Act, approved June 11, 
1946, or subject to the e6'ective date limitation of section 4(c) of 
that Iact. 

(This Treasury Decision is issued under the authority contained in 
section 7805 of the Intel7Ial Revenue Code of 1954 (68A. Stat. 917; 
06 U. S. C. 7805). ) 

0. GORDON DELKI 
Acting ConwIsiseioner of Interna/ Revenue. 

Approved April 15, 1958. 
FRED C. SCRIBNERy JR 

Acting Secretary of the Treasury. 

(Filed by the Division of the Federal Register on April 18, 1958, 8: 58 a. m. , 
and published in the issue of the Federal Register for April 19, 1958, 28 
I". R. 2597) 
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CHAPTER 64. — COLLECTION 

SUBCHAPTER B. — RECEIPT OF PAYMENT 

SECTION 6612. — PAYMENT BY UNITED STATES NOTES 
AND CERTIFICATES OF INDEBTEDNESS 

26 CFR 601. 6612 — 1: Treasury certi6cates of 
indebtedness, Treasury notes, and Treasury 
bills accepta~ble in payment of internal 
revenue taxes or stamps. 

Regulations under the Internal Revenue Code of 1954 are amended. 
See T. D. 6292, page 476. 

SUBCHAPTER D. — SEIZURE OF PROPERTY FOR COLI ECTION OF 
TAXES 

SECTION 6334. — PROPERTY EXEMPT FROM LEVY 
26 CFR 601. 6884-1: Property exempt f rom 

levy. 

Regulations under the Internal Revenue Code of 1954 are amended. 
See T. D. 6292, page 476. 

CHAPTER 65. — ABATEMENTS, CREDITS, AND REFUNDS 

SUBCHAPTER A. — PROCEDURE IN GENERAL 

SECTION 6402. — AUTHORITY TO MAKE CREDITS OR 
REFUNDS 

26 CFR 301, 6402 — 2: Claims for 
credit or refund. 

Regulations under the Internal Revenue Code of 1954 are amended. 
See T. D. 6292, page 476. 

26 CFR 801. 6402 — 3: Special rules 
applicable to income tax. 

Regulations under the Internal Revenue Code of 1954 are amended. 
See T. D. 6292, page 476. 
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SUBCHAPTER B. — RULES OF SPECIAL APPLICATION 

SECTION 6416. — CERTAIN TAXES ON SALES AND 
SERVICES 

(Also Section 4061. ) Rev. Rul. 58 — 916 
The act of mounting a body on a truck chassis is not considered a 

use or further manufacture of either the chassis or the body. Such 
an act by an exporter of complete garbage collection units does not 
preclude such exporter from filing, under appropriate waiver, a 
claim for refund or credit with respect to the manufacturers excise 
tax paid by the manufacturer of the truck chassis and passed on to 
the exporter in the sale price. A claim should be filed by the exporter 
with the District Director of Internal Revenue for the district in 
which is located the claimant's principal place of business. 

Advice has been requested whether an exporter of articles, on which 
the manufacturers excise taxes have been paid, is entitled to Qle a 
claim for refund or credit under the circumstances described below. 

A company is engaged in the exporting of garbage collection units. 
The company purchases truck chassis from a manufacturer through 
a domestic dealer and mounts its own garbage collection bodies on 
the chassis to form the complete units. The chassis are purchased 
from the manufacturer on a tax-paid basis. The manufacturer of the 
truck chassis advises that he does not intend to ale a claim for refund 
or credit of the tax paid with respect to the chassis exported. 

Section 6416(e) of the Internal Revenue Code of 1954 provides 
that the amount of tax collected in respect of any article exported to 
a foreign country or shipped to a possession of the United States may 
be refunded to the exporter or shipper if the person who paid such 
tax waives his claim to such an amount. 

Revenue Ruling 247, C. B. 1%8 — 2, 858, provides that an exporter 
or shipper may 61e a claim for refund of the tax paid with respect to 
articles purchased for export and exported in due course, provided 
he obtains a signed statement from the manufacturer waiving any 
claim for the amount to be refunded and showing (1) that the manu- 
facturer had in his possession at the time of the sale of the articles 
evidence that the articles were to be exported, (2) the amount of tax 
paid, and (8) the District Director's once to which the tax was paid 
as well as the date of payment. 

Section 4061 of the Code provides that, for the purposes of the 
manufacturers tax, the sale of an automobile truck, bus, truck or bus 
trailer or semi-trailer shall be considered to be a sale of the chassis 
and of the body. 

Section 816. 25 of Regulations 46, made applicable to the 1954 
Code by Treasury Decision 6001, C. B. 1054 — 9, 47, requires, among 
other things, that an article in due course of exportation must be so 
exported prior to use or further manufacture in the United States. 

It is held that the act of mounting a body upon a chassis, in the 
situation described above, is not considered to be a use or further 
manufacture of either the chassis or the body, because the sale of an 
automobile truck is the sale of the chassis and of the body. There- 
fore, such an act by an exporter of complete garbage collection units 
does not preclude the exporter from Qling a claim for refund with 
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respect to the manufacturers tax paid by the manufacturer of the 
chassis and passed on to the exporter in the sale price. The exporter 
should ale his claim with the District Director of Internal Revenue 
for the district in which is located the claimant's principal place of 
business. The claim should be properly supported by the waiver 
required by section 6416 (e) of. the Code and by evidence to establish 
that the chassis were sold by the manufacturer for export or for resale 
for export ancl that they were exported in due course. 

Further manufacture of passenger automobile chassis and bodies 
into ambulances, funeral coaches, and combination funeral coach and 
ambulance. See Rev. Rul. 58 — 32, page 891. 

Whether credit or refund is allowable where tax-paid tread rubber 
is damaged or destroyed in the recapping or retarding process. See 
Rev. Rul. 58 — 105, page 402. 

Taxable articles may not be sold tax-free to a contractor for in- 
stallation on vessels of war he is constructing for the United States 
Navy. See Rev. Rul. 58 — 171, page 428. 

SECTION 6420. — GASOLINE USED ON FARMS 

Rev. Rul. 58 — 118 

A feed lot where livestock is held for an extended period of time 
during which there is an appreciable weight increase is considered 
to be a "farm, " and any gasoline used within such a feed lot is con- 
sidered to be gasoline used "on a farm for farming purposes, " and 
payment may be made under section 6420 of the Internal Revenue 
Code of 1064. 

Advice has been requested whether a feed lot is considered to be 
a farm and whether gasoline used in the operation of such a feed lot 
is considered to be gasoline used on a farm for farming purposes. 

The feed lot consists of pens or lots where livestock are held and 
fed until such time as they are suitable for market. In some instances, 
it consists only of the area on which are located the pens and nec- 
essary equipment to grind and mix the feed for distribution to the 
livestock. In other cases, the lot may be part of a larger area where 
the feed used in the feeding operation is produced. The livestock 
in the feed lot may be owned by the operator of the lot, or they 
may be owned by others. 

Under the provisions of section 6420(a) of the Internal Revenue 
Code of 1954, if gasoline is used on a farm for farming purposes, 
the ultimate purchaser is entitled to a payment in the amount deter- 
mined by multiplying the number of gallons so used by the rate of 
tax on gasoline under section 4081 which applied on the date he 
purchased such gasoline. 

Section 6420(c) (2) of the Code defines the term "farm" to include 
stock, dairy, poultry, fruit, fur-bearing animal, and truck farms, 
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plantations, ranches, nurseries, ranges, greenhouses or other similar 
structures used primarily for the raising of agricultural or horti- 
cultural commodities, and orchards. Section 6420(c) (3) (A) of the 
Code provides, in part, that gasoline shall be treated as used for farm- 
ing purposes if used by the owner, tenant, or operator of a farm in 
the raising, shearing, feeding& caring for, training, and management 
of livestock on a farm of which he is the owner, tenant, or operator. 

It is held that a feed lot where livestock is held for an extended 
period of time during which there is an appreciable weight increase 
is considered to be a~"farm" within the meaning of. section 6420 of 
the Code. It is further held that any gasoline used within such a 
feed lot is considered to be gasoline used "on a farm for farming 
purposes. " Accordingly, the owner, tenant, or operator of the feed 
lot is entitled to file a claim for payment provided under section 
6420(a) of the Code. However, gasoline consumed in vehicles used 
on the highway in the transportation ot livestock, feed, crops, or 
equipment is not considered to be gasoline used on a farm for farming 
purposes. Therefore, such gasoline may not, be taken into considera- 
tion in computing the tax payment, 

Rev. Rul. 58 — 119 
%'here gasoline is used by a custom operator in performing serv- 

ices for a farmer, the farmer on whose farm the services are 
performed is considered to be the ultimate purchaser of such 
gasoline and is entitled to file a claim for payment provided by sec- 
tion 6420(a) of the Internal Revenue Code of 1964. 

Advice has been requested whether a company which uses gasoline 
in furnishing to farmers aerial custom service such as crop dusting, 
is considered to be the ultimate purchaser of the gasoline and en- 
titled to file a claim for payment with respect to the tax paid on such 
gasoline. The equipment used in performing such services is owned 
and operated by the aerial custom operator. 

Under the provisions of section 6420(a) of the Internal Revenue 
Code of 1954, if gasoline is used on a farm for farming purposes, 
the ultimate purchaser is entitled to a pavment in the amount de- 
termined by multiplying the number of gallons so used by the rate 
of tax on gasoline under section 4081 which applied on the date he 
purchased such gasoline. Section 6420(c) (3) (A) of the Code pro- 
vides, in part, that gasoline shall be treated as used for farming 
purposes only if. used by the owner, tenant, or operator of a farm in 
connection with cultivating the soil, or in connection with raising or 
harvesting agricultural or horticultural commodities, including the 
raising, shearing, feeding, caring for, training, and management of 
livestock, bees, poultry and fur-bearing animals and wildlife, on a 
farm of which he is the owner, tenant, or operator; except that if 
such use is by any other person, the owner, tenant. , or operator of the 
farm shall be treated as the user and ultimate purchaser of such 
gasoline. 

Accordingly, it is held that where gasoline is used by a cus- 
tom operator in performing the operations described in section 
6420(c) (8) (A. ) on a farm for farming purposes, the farmer on whose 
farm the services are performed is considered to be the user and ul- 
timate purchaser of such gasoline. Therefore, in the instant case, 
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the farmer and not the aerial custom operator is entitled to file a 
claim for payment provided by section 6420(a) of the Code. 

Rev. Rul. 58 — 174 
Gasoline used by a paper manufacturing company in connection 

with the planting, cultivating, caring for, and cutting of trees, where 
such operations are not incidental to farming operations, is not con- 
sidered to be gasoline used "on a farm for farming purposes, " and no 
payment may be made under section 0420 of the Internal Revenue 
Code of 1954 with respect to gasoline so used. 

Advice has been requested whether gasoline used by a paper manu- 
facturing company in connection with the raising of trees for wood 
fiber is considered to be gasoline used on a farm for farming purposes. 

In connection with the manufacturing of paper, a paper company 
is engaged in the planting, cultivating, caring for, and cutting of trees. 
These operations are carried on to assure a sustained supply of the 
wood fiber necessary to the operation of its paper manufacturing 
business. A. crop of mature trees is cut annually, and a new crop is 
planted to replace the mature trees cut. A portion of the mature trees 
is used for making wood pulp, another portion is sold for milling into 
lumber, and the balance is exchanged for logs suitable for making pulp. 

Under the provisions of section 6420(a) of the Internal Revenue 
Code of 1054, if gasoline is used on a farm for farming purposes, the 
ultimate purchaser is entitled to a payment determined by multiplying 
the number of gallons so used by the rate of tax on gasoline under 
section 4081 of the Code, which applied on the date he purchased such 
gasoline. Section 6420(c) (8) (C) of the Code provides that gasoline 
shall be treated as used for fanning purposes if used by the owner, 
tenant, or operator of a farm, in connection with (i) the planting, 
cultivating, caring for, or cutting of trees, or (ii) the preparation 
(other th~a~n milhng) of trees for market, incidental to farming 

operations. 
Under the circumstances described above, it is held that the paper 

manufacturing company is not engaged in farming operations within 
the meaning of section 6420(c) of the Code, and the operations of the 
paper company in the planting, cultivating, caring for, cutting, or 
the preparation (other than milling) of trees for market are not con- 
sidered to be operations "incidental to" farming operations. Accord- 
ingly, gasoline used in connection with these operations is not consid- 
ered to be gasoline used "on a farm for farming purposes, " and no 
payment may be made under section 6420(a) of the Code with respect 
to the use of such gasoline. However, section 6421 (a) of the Code, 
efi'ective, July 1, 1956, provides that the ultimate purchaser of gasoline 
is entitled to a payment equal to one cent for each gallon of gasoline 
which is used otherwise than as a fuel in a highway vehicle which (at 
the time of such use) is registered, or is required to be registered, for 
highway use under the law of any State or foreign country. 

Rev. Rul. 58 — 219 
The relief provided by section 0420(a) of the Internal Revenue 

Code of 1954 does not apply to gasoline used in spraying lawn areas 
and in cultivating the soil for seeding at schools, churches, institu- 
tions and private estates. However, the relief provision applies to 
gasoline used in spraying fruit orchards. 
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Advice has been requested whether the relief provided by section 
6420(a) of the Internal Revenue Cocle of 1%4, pertaining to gasoline 
used on a farm for farming purposes, applies to gasoline used by a 
company (1) in operating a hydraulic sprayer to spray fruit orchards 
and lawn areas, (2) in operating tractors to cultivate the soil for seed- 
ing at schools, churches, institutions, and private estates, and (8) in 
operating a fork lift to handle luniber in its lumber yard, The 
hydraulic sprayer, the tractors, and the fork lift are owned and 
operated by the company. 

Under the provisions of section 6420(a) of the Code, if gasoline 
is used on a. farm for farming purposes, the ultimate purchaser is 
entitled to a payment determined by multiplying the number of gallons 
so used by the rate of tax on gasoline which applied on the date he 
purchased such gasoline. Section 6420(c) (1) of the Code provides 
that &gasoline shall be treated as used on n farm for farming purposes 
only if used (A) in carrving on a trade or business, (B) on a farm 
situated in the United States, and (C) for farming purposes. 

Section 6420(c) (2) of the Code provides that the term "farm" 
includes stock, dairy, poultry, fruit, fur-bearing animal, and truck 
farms, plantations, ranches, nurseries, ranges, greenhouses or other 
similar structures used primarily for the raising of agricultural or 
horticultural commodities, and orchards. 

Section 6420(c) (8) (A) of the Code provides that gasoline shall 
be treated as used for farming purposes only if used by the owner, 
tenant, or operator of a farm in connection with cultivating the soil, 
or in connection with raising or harvesting any agriculture or horti- 
culture commodity on a farm of which he is the owner, tenant, or 
operator. However, if such use is by any person other than the owner, 
tenant, or operator of such farm, the owner, tenant, or operator of 
the farm on which the gasoline is used shall be treated as the user and 
ultimate purchaser of such gasoline. 

Accordingly, it is held that gasoline used by an owner, tenant, or 
operator of a farm for spraying fruit orchards is considered to be 
gasoline used on a farm for farming purposes. However, if gasoline 
for spraying the fruit orchards is used by any person other than the 
owner, tenant, or operator of the farm, the owner, tenant, or operator 
of the farm on which the service is perfromed is considered to be the 
user and ultimate purchaser of such gasoline. Therefore, in the instant 
case, the farmer, and not the company performin~ the custom service, 
is entitled to file a claim for the payment provided by section 6420(a) 
of the Code with respect to the gasoline used for spraying the fruit 
orchards. 

It is further held that the relief provided by section 6420(a) of 
the Code does not apply to gasoline used to spray lawn areas, to culti- 
vate the soil at schools, churches, institutions, and private estates, or 
to operate a fork lift to handle lumber in a lumber yard, since such 
gasoline is not used on a farm for farming purposes. However, section 
6421(a) of the Code provides, in part, that the ultimate purchaser is 
entitled to a payment equal to one cent for each gallon of gasoline 
which is purchased on or after July 1, 1056, and which is used otherwk e 
than as a fuel in a highway vehicle which (at the time of such use) 
is registered, or is required to be registered, for highway use under 
the laws of any state or foreign country. Accordingly, where the 
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tractors and the fork lift are not registered, and are not required to 
be registered for highway use under the laws of any state or foreign 
country, the company is entitled to a payment equal to one cent for 
each gallon of gasoline used in such tractors and fork lift. 

Rev. Rul. 58 — 252 

Gasoline used by a nursery in cultivating and raising trees, 
shrubs, evergreens, and vines is considered to be gasoline used "for 
farming purposes" and payment may be made under section 6420(a) 
of the Internal Revenue Code of 1004. 

Advice has been requested whether the owner, tenant, or operator 
of a nursery quali6es for the payment authorized with respect to 
gasoline used on a farm for farming purposes, under the circum- 
stances described below. 

A nursery is engaged in growing and selling trees, shrubs, ever- 
greens, and vines. These products are usually delivered and re- 
planted for the customers. The nursery has no other activities which 
might be considered to be farming activities. 

Under the provisions of section 6420(a) of the Internal Revenue 
Code of 1954, if gasoline is used on a farm for farming purposes, the 
ultimate purchaser is entitled to a payment in the amount determined 
by multiplying the number of gallons so used by the rate of' tax on 
gasoline under section 4081 which applied on the date he purchased 
such gasoline. Section 6420(c) (2) of the Code de6nes the term 
"farm" as including plantations, ranches, nurseries, ranges, green- 
houses, or other similar structures used primarily for the raising 
of agricultural or horticultural commodities. Section 6420(c) (3) 
of the Code provides, in part, that gasoline shall be treated as used 
on a farm for farming purposes if used by the owner, tenant, or 
operator of a fawn, in connection with (1) the planting, cultivating, 
caring for, or cutting of trees, or (2) the preparation (other than 
milling) of trees for market, incidental to farming operations. 

It is held that a nursery where trees, shrubs, evergreens, and vines 
are cultivated and grown is a "farm" within the meaning of section 
6420(c) (2) of the Code; therefore, gasoline used for such operations 
is considered to be used "for farming purposes. " Accordingly, the 
owner, tenant, or operator of such nursery is entitled to file a claim 
for payment provided under section 6420(a) of the Code. However, 
any gasoline consumed in vehicles used on the highways in the 
delivery of trees, shrubs, etc. , or consumed in replanting those prod- 
ucts for customers, is not used "on a farm for farming purposes" 
and may not be taken into consideration in computing the payment 
authorized under that section. 

Rev. Rul. 58 — 289 

Gasoline used in the transportation of agricultural or horticultural 
commodities on roads owned by a state and nuanced by a state road 
bond. issue is not considered to be gasoline used "on a farm for farm- 
ing purposes, " and the relief provision under section 6420(a) of the 
Internal Revenue Code of 1054 does not apply to such gasoline. 

Advice has been requested ivhether gasoline used in vehicles travel- 
ing on certain state-owned "fa, rm-to-market" roads in the transporta- 
tion of agricultural or horticultural commodities from the farm to 
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market is considered to be gasoline used "on a farm for farming 
purposes. " 

The roads in question are financed by a state bond issue. The state 
does not receive Federal aid for the building and maintenance of such 
roads. They are outside the boundaries of individual farms and are 
accessible to the general public. 

Under the provisions of section 6420(a) of the Internal Revenue 
Code of 1954, if gasoline is used on a farm for farming purposes, the 
ultimate purchaser is entitletl to a payment in the amount determined 
by multiplying the number of gallons so used by the rate of tax on 
gasoline under section 4081 which applied on the date he purchased 
such gasoline. 

The roads described above are not considered to be private roads 
on individual farms. The fact that the state is not receiving Federal 
aid for the building and maintenance of certain public roads does 
not mean that such roads are not highways. 

In view of the foregoing, it is held that any gasoline used in vehicles 
traveling on such roa~ds is not gasoline used "on a farm for farming 
purposes" even though those vehicles are being used in the transporta- 
tion of agricultural or horticultural commodities from the farm to 
market. 

Accordingly, any gasoline consumed in this manner may not be 
taken into consideration in computing the tax payments authorized 
under section 6420(a) of the Code. 

SANCTION 6423. — CONDITIONS TO ALLOWANCE IN THE 
CASE OF ALCOHOL AND TOBACCO TAXES 

Credits or refunds of tobacco taxes only to persons who have borne 
the ultimate burden of the tax. See P. L. 85 — 628, page 660. 

CHAPTER 66. — LIMITATIONS 

SUBCHAPTER A. — LIMITATIONS ON ASSESSMENT AND COLLECTION 

SECTIOiN 6501. — LIiAIITATIOi& S ON ASSESSMENT AND 
COLLECTION 

(Also Sections 4001, 4011, 4021, 4081. ) Rev. Rul. 58 — 274 

If a retailer, who is liable for the retailers excise taxes imposed 
by two or more sections of the Internal Revenue Code, files a return 
on which he reports his liability for the tax imposed by one or more 
of those sections but makes no entry on the return concerning his 
liability for the tax imposed by any other section or sections, the 
return so filed will not constitute a return as to the tax imposed by 
the section or sections for which no entry was made. Accordingly, 
such tax may be assessed, or a proceeding in court for the collection 
of such tax may be begun without assessment, at any time. 



Advice has been requested concerning the applicability of the stat- 
ute of limitations on assessment and collection under the circumstances 
described below. 

A retailer was liable for payment of the retailers excise taxes im- 
posed under two sections of the Internal Revenue Code of 1954, such 
as, for example, the tax iinposed on jewelry and related items by 
section 4001 and the tax imposed on furs by section 4011. He filed a 
tiinely Form 720, Quarterly Federal Excise Tax Return, and correctly 
reported thereon his liability for the category of retailers excise tax 
imposed by one section. IIowever, he made no report of his liability 
under the other section. 

Section 6501(a) of the Code provides that the tax shall be assessed 
within three years after the return was filed. Section 6501(c) (3) pro- 
vides that in the case of failure to file a return, the tax may be assessed, 
or a, proceeding in court for the collection of such tax may be begun 
without assessment, at any time. 

The retailers excise taxes imposed by difi'erent sections of the Code 
are separate and distinct taxes. The requirements for filing a return 
apply separately to each category, even though for convenience the 
return for all categories may be made on the same form. 

Therefore, it is held that if a retailer, who is liable for the retailers 
excise taxes imposed by two or more sections of the Internal Revenue 
Code, files a return on which he reports his liability for the tax im- 
posed by one or more of those sections but makes no entry on the return 
concerning his liability for the tax imposed by any other section or 
sections, he has filed no return for the category or categories of tax 
for which no entry was made. Accordingly, the tax for the category 
or categories for which no entry was made may be assessed. , or a pro- 
ceeding in court for the collection of such tax may be begun without 
assessment, at any time. 

CHAPTER 67. — INTEREST 

SUBCHAPTER A. — INTEREST ON UNDERPAYMENTS 

SECTION 6601. — INTEREST ON UNDERPAYMENT, NON- 
PAYMENT OR EXTENSIONS OF TIME FOR PAYMENT, 
OF TAX. 

26 CFR 301. 6601 — 1: Interest on 
underpayments. 

Proper allocation of a partial payment toward tax, penalty and 
interest. See Rev. Rul. 58 — 269, page 94. 

26 CFR 301. 6601 — 1: Interest on 
underpayment. 

Applicability of interest to so-called "collected" excise taxes where 
direct assessment is made against a taxpayer who refuses to pay the 
tax to a collecting agency. See Rev. Rul. 58 — 300, page 454. 
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CHAPTER 68. — ADDITIONS TO THE TAX, ADDITIONAL 
AMOUNTS, AND ASSESSABLE PENALTIES 

SUBCHAPTER A. — ADDITIONS TO THE TAK AND ADDITIONAL 
AMOUNTS 

SECTION 6651. — FAILURE TO FILE TAX RETURN 

Applicability of penalty to so-called "collected" excise taxes where 
direct assessment is made against a taxpayer who refuses to pay the 
tax to a collecting agency. See Rev. Rul. 58 — 300, page 454. 

SECTION 6655. — FAILURE BY CORPORATION TO 
PAY ESTIMATED INCOME TAX 

26 CFR 1. 6655 — 2: Exceptions to imposi- 
tion of the addition to the tax in the 
case of corporations. 

Regulations under the Internal Revenue Code of 1054 amended. 
See T. D. 62M, page 114. 

CHAPTER 70. — JEOPARDY, BANKRUPTCY AND 
RECEIVERSHIPS 

SUBCHAPTER A. — JEOPARDY 

PART I. — TERMINATION OF TAXABLE YEAR 

SECTION 6851. — TERMINA. TION OF TAXA. BLE YEAR 

Rev. Rul. 58 — 7 
Aliens in transit through the United States who schedule their 

departure from the United States not more than five days after 
their arrival are not required to obtain a Certificate of Compliance 
if there is no question of taxable income. 

Revenue Ruling 55-408, C. B. 1955 — 2, 501, amplified. 

Advice has been requested whether an alien in transit through the 
United States is required to obtain a Certificate of Compliance when 
there is no question of taxable income and in making continuing 
connections he schedules his departure and actually departs from 
the United States not more than five days after his arrival from a 
foreign country. 

Section 6851(d) of the Internal Revenue Code of 1954 provides 
that no alien shall depart from the United States unless he first 
procures from the Secretary of the Treasury or his delegate a certi- 
ficate that he has complied with all the obligations imposed upon 
him by the income tax laws. 
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Revenue Ruling 55 — 468, C. B, 1955 — 2, 501, pertaining to the pro- 
cedures for the issuance of Certifiicates of Compliance to aliens de- 

partine from the United States, provides in section 7 thereof that 
aliens m transit through the United States or any of its possessions 
without stopover privileges, who, solely because of transportation 
difhculties in making continuing connections, are obliged to remain 
therein for a period not to exceed five days in any one trip, may 
depart without obtaining a Certificate of Compliance unless there is 
evidence available indicatinq taxable income. 

In view of the above, it is held that aliens in transit through the 
United States who schedule their departure and actually depart from 
the United States not more than five days after their arrival are not 
required to obtain a Certificate of Compliance if there is no question 
of taxable income. Revenue Ruling 55-468, C. B. 1955 — 2, 501, 
amplified. 

CHAPTER 75. — CRIMES, OTHER OFFENSES, AND 
FORFEITURES 

SUBCHAPTER A. — CRIMES 

PART I. — GENERAL PROVISIONS 

SECTION 7218. — UNAUTHORIZED DISCLOSURE OF IN- 
FORMATION 

(Also Section 6108. ) R. ev. Rul. 58 — 120 

The disclosure to a taxpayer, by an oificer or employee of the 
Internal Revenue Service, of information furnished the Service 
by the taxpayer's former spouse relative to amounts claimed for 
the support of their child would constitute a disclosure of confiden- 
tial matters prohibited by section 7218 (a) (I) of the Internal 
Revenue Code of 1954. 

Advice has been requested whether there is a disclosure of con- 
fidential matters, within the meaning of section 7218(a) (1) of the 
Internal Revenue Code of 1954, where there is a disclosure to a former 
husband of inforniation furnished the Internal Revenue Service 
by a former wife of amounts expended by her for the support of 
their child. 

Section 7218(a) (1) of the Internal Revenue Code of 1954 provides 
that: 

FzoERAr, E&Irx. ovEEs ARn oTHsa PERsoNs. — It shall be unlawful for an oificer 
or employee of the United States to divulge or to make known in any manner 
whatever not provided by law to any person the amount or source of income, 
profits, losses, expenditures, or any particular thereof, set forth or disclosed 
in any income return, or to permit any income return or copy thereof or any 
book containing any abstract or particulars thereof to be seen or examined 
by any person except as provided by law * * * and any person committing 
an oftense against the foregoing provision shall be guilty of a misdemeanor 
and, upon conviction thereof, shall be fined not more tlran $1000, or imprisoned 
not more than 1 year, or both, together with the costs of prosecution; and if 
the offender be an oificer or emplovee of the United States he shall be dis- 
missed from oifice or discharged from employment. 
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In view of the specific language of section 7213(a) (1), it is held 
that the disclosure to a taxp~aye~r, by an oifice or employee of the 
Internal Revenue Service, of information furnished to the Service 
by the taxpayer's former spouse relative to amounts expended for 
the support of their chikl constitutes a disclosure of confidential 
matters in violation of the above quoted provision of the statute. 
The taxpayer, in instances of this kind, may be informed only that 
the amount, reported by him is not sufiicient to establish that he has 
contributed the portion required to qualify the child as his dependent. 

SECTION 7215. — OFFENSES WITFI RESPECT TO 
COLLECTED TAXES 

Penalties for failure to comply with the collection provision of sec- 
tion 7512. See P. L. 85 — 321, page 629. 

CHAPTER 76. — JUDICIAL PROCEEDINGS 

SUBCHAPTER B. — PROCEEDINGS BY TAXPAYERS 

SECTION 7422. CIVIL ACTIONS FOR REFUND 

Refunds of tobacco taxes only to persons who have borne the ulti- 
mate burden of the tax. See P. L. 85 — 323, page 630. 

CHAPTER 77. — MISCELLANEOUS PROVISIONS 

SECTION 7502. — TIMELY MAILING TREATED AS TIMELY 
FILING 

26 CFR 301. 7502 — 1: Timely mailing 
treated as timely filing. 

Regulations under the Internal Revenue Code of 1954 are amended. 
See T. D. 6292, page 476. 

SECTION 7512. — SEPARATE ACCOUNTING FOR CERTAIN 
COLLECTED TAXES, ETC. 

Accounting for the collection of taxes imposed by subtitle C or 
chapter 33. See P. L. 85 — 321, page 629. 





PART II 
RULINGS AND DECISIONS UNDER THE INTERNAL 

REVENUE CODE OF 1939 AND OTHER RELATED 
PUBLIC LAWS 

SUBPART A. — RULINGS AND DECISIONS UNDER THE 
INTERNAL REVENUE CODE OF 1939 

Bulings and decisions published in Part II, Subpart A. , of the In- 
ternal Revenue Bulletin are based on the application of provisions of 
the Internal Revenue Code of 1080 and, unless otherwise noted therein, 
are published Ivithout consideration as to any;ipplication of the pro- 
visions of the Internal Revenue Code of 10M"-, or the Federal Firearms 
Act, or other public laws. 

SUBTITLE A. — TAXES SUBJECT TO THE JURISDICTION 
OF THE BOARD OF TAX APPEALS 

CHAPTER 1. — INCOME TAX 

SUBCHAPTER B. — GENERAL PROVISIO:AS 

PART II. — COMPUTATION OF NET INCOME 

SECTION 22(a). — GROSS IXCOAIE: GEXEBAL DEFINITION 

BEGUT. ATzoxs 118, SEGTiox 80. 22(a) — 1; 3Vhat 
included in gross incoine. 

Transfer froni reserve for bad debts to earned surplus whei e reserve 
arose during vears for wlIich the taxpayer was not subject to Federal 
income tax. +ee Bev. Bul. 58 — 126, paige 13. 

Inclusion in gross income of loci out benefits paid by a union to 
its members as favell as nonmember. See Bev. Rul. 58 — 180, page 14. 

BEGAT. ATIoiNS 118 SECTiox 80. 22 ( a) — 3: Compen- 
sation paid other than in cash. 

Amounts paid by employer for premiums on sicl-ness aiid disability 
insurance policies for the benefit of employee. where policies are not 
a part of a group insurance plan. See Rev. Bul. 58 — 00, page 88. 

4T5254' — 58 — aa (501) 
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SECTION 22 (b) . — GROSS INCOME: EXCLUSIONS FROM 
GROSS INCOME 

Proceeds from sickness and disability insurance policies where 
premiums are paid by employer, the policies not part of a group 
insurance plan. See Rev. Rul. 68 — 90, page 88. 

SECTION 22 (c) . — GROSS IXCOMF. : INVENTORIES 

REGULATIGNS 118, SEUTION , 'i9. 22 (c) — 2: Valuation 
of inventories. 

Treatment of amortization of emergency facilities as part of in- 
ventory costs. See Rev. Rul. 58 — 181, page 288. 

SECTION 28 (a) . — DEDUCTIOXS FROM GROSS INCOME: 
EXPEXSES 

REGULATIGNs 118' SEGTIGN 89. 28(a) — 1: Business expenses. Ct. D. 1819 
INCOIIE TAX 1NTERNAL REVENUE CODE OF 1989 — DECISION OF 

SUPREixIE COURT 

1. INcoxiE TAx — DEDUcTICNs FRCM GRoss INCCEIE — HUEINEss Ex- 
FENBEs — FINEs PAID BY TRUGKER FQR VICLATICN CF STATE 5IAxl- 
MIJM WEIGIIT L tws. 

The owner of a fieet of trucks may not deduct fines paid for 
violations of state maximum weight laws regardless of ivhethcr the 
violations were willful or innocent, since in all cases the violations 
frustrated state policy. The fines were under the penal statutes 
enacted by the states to protect their highways from damage and to 
insure the safety of all persons using them and were not merely 
revenue tolls. It is immaterial that in 19ofi Pennsylvania raised its 
maximum weight restrictions. Fines for both willful and innocent 
violations are nondeductivle since the maximum weight statutes 
m'ide no distinction between innocent and willful violators and 
state policy would be as much thwarted in one instance as in the 
other. 
2. JUDCEMENT AFFIBMEn. 

Judgement of the United States Court of Appeals for the Third 
Circuit, 242 F. 2d 14, affirmed. 

SUPREME COURT OF THE UNITED STATES 

Tank Truck Rentals, Inc. , petitioner v. Cornrnission~r of Internal Ret:enue 
On writ of certiorari to the United States Court of Appeals for the Third Circuit 

[%larch 17, 1M8] 
OPINIO N 

MR, ZUSTICE CLARIC delivered the opinion of the Court. 
In 19ol petitiimer Tank Truck Rentals paid several hundred fines imposed 

on it and its drivers for violations of state maximum weight lairs. This 
case involves the deductibility of those payinents as "ordinary and necessary" 
business expenses under section 23(a) (1) (A) of the Internal Revenue Code 
of 1939. ' Prior to 1950 the Commissioner had permitted such deductions, 

" 

I "SEC. 23. DEDUCTIONS FROM GROSS INCOI)E. 
"In computing net income there shall be allowed as deductions: 
"(a) ExpEinsss. — 
"(I) TRADE 0R EnsINEss EXPENsEs. — 
"(A) In General. — All the ordinary and necessary expenses paid or incurred during 

the taxable year in cs. rrying on any trade or business ~ * *. " 53 Stat. 12, as amended, 
50 Stat. 819. ' IT: P: 2 — WTL; 5 CCH, 1950 Fed. Tax Rep. () 6134. 
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but a change of policy that year' caused petitioner's expenditures to be dis- 
iillowed. The Tax Court, reasoning that allosvance of the tleiluction svould 
frustrate sharply defined state policy expre. scil in the maximuin sveight lasvs, 
upheld the Coininissioner. 26 T. C. 427. The Court of Appeals affirined on 
the same ground, 242 E. 2d 14, and sve granted certiorari. 854 U. S. 020 (1957). 
In our view, the deductions properly svere disallosved. 

Petitioner, a Pennsylvania corporation, osvns a fleet of tank trucks v. hich 
it leases, with drivers, to motor carriers for transl&ortaiion of bulk liquids. 
The lessees operate the trucks throughout Pennsylvania and the surrounding 
St;ites of Ncsv Jersey, Ohio, Delasvare, %Vest Virginia, and 5Iaryland, svith 
nearly all the shipments originating or terminating in Pennsylvania. In 1951, 
the tax year in question, each of these States iinposed inaximum weight 
liinits for motor vehicles operating on its highways. ' Pennsylvania restricted 
truckers to 45, 000 pounds, however, svhile the other States through which 
petitioner operated allowed inaximum weights approxiinating 60, 000 pounds. 
It is uncontested that truckin operations svere so hindered by this situation 
that neither petitioner nor other bulk liquid truckers could operate profitably 
and also observe the I'ennsylvania law. Petitioner's equipment consisted 
largely of 4, 500 — 5, 000 gallon tanks, and the industry rate structure gen- 
erally was predicated on fully loaded use of equipment of that capacity. 
Yet only one of the commonly carried liquids weighed little enough that 
a fully loaded truck could satisfy tlie Pennsvlvania statute. Operation of 
partially loaded trucks, however, not onlv would have created safety hazards, 
but also would have been economically impossible for any carrier so long 
as the rest of the industry continued capacity loading. And the industry 
as a whole could not operate on a partial load basis svithout driving shippers 
to competing forms of transportation. The only other alternative, use of 
smaller tanks, also was commercially impracticable, not only because of initial 
replaceinent costs but even inure so because of reduced revenue and increased 
operating expense, since the rates charged svere based on the number of 
gallons transported per mile. 

Co~fronted by this dilemma, the industry deliberately operated its trucks 
overweight in Pennsylvania in the hope, and at the calculated risk, of escaping 
the notice of the state and local police. This conduct also constituted ssillful 
violations in New Zcrsey, for reciprocity provisions of the Yew Jersey statute 
subjected trucks registered in Pennsylvania to Pennsylvania weight restrictions 
while traveling in New Jersey. o In the reinainder of the States in which peti- 
tioner operated, it suffered oversveight fines fur several unintentional violations, 
such as those ciiused by temperature changes in transit. During the tax 
year 1951, petitioner paid a total of $41, 060. 84 in fines and costs for 718 willful and 
28 innocent violations. Deduction of that amount in petitioner's 19'&1 tax return 
was disallowed by the Commissioner. 

It is clear that the Congress intended the iiicoine tax laws "to tax earnings and 
profits less expenses and losses, " Higgins v. Smitl&, 808 U. S. 478, 477 (1040) [Ct. 
D. 1484, C. B. 1940 — 1, 127], carrying out a broad basic policy of taxing "net, 
not . " a -""' gross income * '- *. " ))I'cDonald v. Co&nmissioner, 828 U. S. 57, 66-67 
(1944) [Ct. D. 1617, C. B. 1944, 04]. Equally well established is the rule that 
deductibility under section 28(a) (1) (A) is limited to expenses that are both 
ordinary and necessary to carrying on the taxpaver's business. Depnt&l v. dn 
Pr, nt, 808 U. S. 488, 497, (1940) [Ct. D. 1485, C. B. 1940 — 1, 118]. A finding 
of "necessity" cannot be made, however, if allo~ance of the deduction would 
frustrate sharply defined national or state policies proscribing particuliir types 
of conduct, evidenced by some governniental declaration thereof. Co&nmisaioner 
v. Heininger, 820 U. S. 467, 478 (1948) [Ct. D. 1596, C. B. 1944, 484]; see Lilly v. 
Commissioner, 848 U. S, 90, 97 (1952) [Ct D. 1741, C. B. 1952 — 1, 16]. This 
rule was foreshadowed iii 'I'rutile Llfills Sect(r(ties Corp. v. Commissioner, 814 

826 (1941) [Ct. D. 1582, C. B. 1941 — 2, 200], v. here the Court, finding 
no congressional intent to the contrary, upheld the valdity of an income tax 
regulation refiecting an administrative distinction "between legitimate biisiness 
expenses and those arising froin that family of contracts to which the lasv has 

'19ol — 1 Cun&. Bull. 15. 
s Delaware, Del. Laws 1947, c. 86. section 2; alarvland, F)ark's Md. Ann. Code, 1989 

(Supp. 1947), Art. 66&'s, () 2;&4. and Flack's Md, Ann. Code, 1954, Art. 66&&s, I 278; )sew 
Jersey, iV. J. Rev. Stat. 1937, 39: 8 — 84; Ohio, Page's Ohio Gen. Code Ann. , 1938 (Supp. 
1952), () 7248 — 1; Pennsvlvania, Purdon's Pa. Stat. Ann. , 1953, 'I'it. 75, I 458; West Vir- 
"inia, SV. Va. Code Ann. . 1949. $ 1540, and li&53 Supp. , I 1721 (463). 

& iv. J. Rev. Stat. , 1937 (Cun&. Supp. 1948 — 19oO), 39 ~ 3 — 84. 8. 
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given no sanction. " 314 U. S. , at 339. Significant reference was made in 
Heininger to the very situation now before us; the Court stated, "Where a 
tiixpayer has violated a federal or a state statute and incurred a fine or penalty 
he has not been permitted a tax deduction for its payiiient. " 320 U. S. , at 473. 

Here we are concerned with the policy of several States "evidenced" by penal 
statutes enacted to protect their highways from damage and to insure the 
safety of all persons using them. ' Petitioner and its drivers have violated these 
laws and have been sentenced to pay the fines here claimed as income tax 
deductions. ' It is clear that assessment of the fines was punitive action and 
not a mere toll for use of the highways: the fines occurred only in the exception 
instance when the overweight run was detected by the police. Petitioner's 
failure to coinply with the state laivs obviously was based on a balancing of 
the cost of compliance against the chance of detection. Such a course cannot 
be sanctioned, for judicial deference to state action requires, ivhenever possible, 
that a State not be thwarted in its policy. We will not presume that the Con- 

gress, in allowing dedtictions for income tax purposes, intended to encourage 
a business enterprise to violate the declared policy of a State. To allow the 
deduction sought here would but encourage continued violations of state law 
by increasing the odds in favor of noncompliance. This could only tend to de- 

stroy the effectiveness of the State's maxiinum weight laws. 
This is not to say that the rule as to frustration of sharply defined national 

or state policies is to be viewed or applied in any obsolute sense. "It has never 
been thought "' ' * that the mere fact that an expenditure bears a remote 
relation to an illegal act makes it nondeductible. " Commissiorter v. Heininger, 
supra, at 474. Although each case must turn on its own facts, Jerry Passman. 
Corp. v. Commissioner, 175 F. 2d 711, 713, the test of nondeductibility always 
is the severity and immediacy of the frustration resulting from allowance of 
the deduction. The iiexibility of such a standard is necessary if we are to 
accommodate both the congressional intent to tax only net income, and the 
presumption against congressional intent to encourage violation of declared 
public policy. 

Certainly the frustration of state policy is most complete and direct when the 
expenditure for which deduction is sought is itself prohibited by statute. See 
Boyle, Flagg ck Seaman, Inc. , v. Commissioner, 25 T. C. 43. If the expenditure 
is not itself an illegal act, but rather the payment of a penalty imposed by the 
State because of such an act, as in the present case, the frustration attendant 
upon deduction would be only slightly less remote, and would clearly fall within 
the line of disallowance. Deduction of fines and penalties uniformly has been 
held to frustrate state policy in severe and direct fashion by reducing the 
"sting" of the penalty prescribed by the state legislature. ' 

There is no merit to petitioner's argument that the fines imposed here were 
not penalties at all, but merely a revenue toll. It is true that the Pennsylvania 
statute provides for purchase of a single trip permit by an over-weighted 
trucker; that its provision for forcing renioval of the excess weight at the dis- 
cretion of the police authorities apparently was never enforced; and that the 
fines were devoted by statute to road repair within the municipality or town- 
ship where the trucker was apprehended. Iioreover, the Pennsylvania statute 
was amended in 1955, ' raising the maximum weight restriction to 60, 000 pounds, 
making mandatory the removal of the excess, and graduating the amount of the 
fine by the number of pounds that the truck was overweight. These considera- 
tions, however, do not chan'e the fact that the truckers were fined by the State 
as a penal measure when and if they were apprehended by the police. 

Finally petitioner contends that deduction of the fines at least for the innocent 
violations will not frustrate state policy. But since the maximum weight 

e Because state policy in this case was evidenced by specifi legislation, it is unnecessary 
to decide whether the requisite "governmental declaration" might exist other than in an 
Act of the legislature. See Schwartz, Business Expenses Contrary To Public Policy, 
8 Tax L. Rev. 241, 248. 

r Unlike the rest of the States, Pennsylvania imposed the fines on the driver rather than 
the owner of the trucks. In each instance, however, the driver was petitioner's employee, 
and petitioner paid the fines as a matter of course, being bound to do so by its collective 
bargaining agi'cement with the union representing the drivers. 

s See, e. g. , United States v. Jaffray, 97 F. 2d 488, atf'd sub nom. on other grounds. 
United States v. Bertelsen 4 Peterscri Bngineering Co. , 306 U. S. 276, (1939) [Ct. D. 1387, 
C. B. 1939 — 1i 271. ]; Tunnel B. Co. v. Cominissioner, Gi F. 2d 166; Chicago, B, I. it P. g. 
Co. v. Commissioner 47 F. 2d 900, Burroughs Bldg. material Co. v. Commissioner, 47 F. 
2d 178; Great iyorthiern B. Co. v. Commissioner, 40 F. 2d 372; Dauenshire, Inc. v. Com- 
missioner, 12 T. C. 958. 

v Purdon's Pa. Stat. Ann. , 19o3 (Supp. 1957), Tit. 75, section 453. 
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statutes make no ilistinction betiveen innocent and willful violators, state policy 
is as much thwarted in the one instance as in the other. Petitioner's reliance 
on Jc»''y Rossman Co& p. v. Co»»&I(saic&I& r, snt»n, is niisplaced. Deductions were 
allowed the taxpaver in that case for amounts inadvertently collected by him as 
OPA overcharges anil then paid over to the Goverument, but the allowance ivas 
based on the fact that the Ailuiinistrator, in alq&lying the Act, had dillerentiated 
betiveen ivillful nnd innocent violators. Xo such ilifferenti:ition exists here, 
either in the application or the liter:il langnage i&f the state maxiinuui weight 
lilivs. 

Affirmed. 

Ct, . D. 1820 
IXCOIIE TAX — IIVTERXAL REVKXUE CODE OE 1969 — DECISIOX OE 

SUPI(EIIP: COURT 

1. Ixconlz Txx — DEDUCTIozs Fnoxi Gnoss IvcoaiE — Buslivzss Ex- 
PExszs — ()vznwEIGIIT 1' IIEEs PAID RY TRUOKERs. 

Fines paid by interstate niotor carriers for violations of state 
niaximum weight hiws are not ileductible business expenses under 
section 23(a) (1) (A) of the 1030 Internal Revemie Code, since the 
payment of such fines w;is not "necessary" to the operation of tax- 
payer's business and since the allowance of the deductiou would 
severely and directly frustrate state policy. Fines for both willful 
and innoceut viohitions are nomleductible since the state statutes 
involved did not dilferentiate betiveen innocent aml Skillful violators, 
2. Dzclsloiv FGLLowzn. 

Ta»l; T&v&cl; Rcntnls, Inc. v. Co»&I»issio»cr (U. S. Suprerue Court 
Opinion &lated Jlarch 17, 1008), followed. 

3. JUDGxtz&IT AFFIRIIED. 
Judgment of the United States Court of Appeals for the Sixth 

Circuit, 241 F. 2d 4»0, affirmed. 

Si PREAIE Cor RT oF TIIE Ii&YITED STATEs 

Hoorer 5Iotc& Ezt&rex» Co. , I»c. , p«titio»cr v. Unite(l States of A»&«rica 

On writ of certiorari to the United States Court of Appeals for the Sixth Circuit 

[March 17, 10o8] 

opIA ioiv 

Mr, . JLsTIcz CI. ARK delivered the opinion of the Court. 
The sole issue here — the deductibility for tax purposes' of fines paid by a 

trucker for inndnertent violations of state maximum weight laivs — is identical 
to one of the issues decide&1 todiiy in Xo. 100, Tn»l;. T& ncl Re»tats, I»c. v. 
Co&nmisnioner, — U. S. — [Ct. D. 1810, page 2O, this Bulletin]. 

Most of the over~eight fines paid by petitioner during 10»1 — 1003 inclusive, 
the tax years in question, were incurred in Teuncssee and i~el&tacky, tivo of the 
nine States in which petitioner operated. During the relevant period, both 
Tennessee and Keutucky imposed Inaximum weight liruitations of 42, 000 poumls 
over-all and 18, 000 pound, per axle, ' considerably less than those in the other 
seven States. Petitioner's fines resulted hirgely from violations of the axle 
weight limits rather than violations in over-all truck weight. The District Court 
found that such violations usually occurreil because of a shifting of the freight 
load during transit, 

After paying the taxes imposed, petitioner sued in the District Court for 
a refund, claiming that no frustration of state policy Iiould result from allow- 

I "SEC. 28. DEDUCTIOSVS FRORI GROSS IRVCO)I&IE. 
"In computing net income there shall be alloived as deductions: 
"(a) Expai sns. — 
"(1) TRADE oR BEBIEEBR EEPEEBEB. — 
"(A) In General. — All the ordinarv and necessary expenses paid or incurred during 

the taxable year in carryiug on any trade or business * " v. " 68 Stat. 12, as amended, 
66 Stat. 819. 

e Ey. Rev. Stat. , Ia ». , () 189. 222; Williams' Tenn. Code, 1984 (1962 Cum. Supp. to 1948 
Repl. Vol. ), I 1166. 6th 
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ance of the deductions because (1) the violations had not been willful, and 
(2) all reasonable precautions had been taken to avoid the violations. The 
District Court held that even if petitioner had acted innocently and had taken 
all reasonable precautions, allowance of the deductions would frustrate clearlv 
deffned state policy. Judgment was entered for the Commissioner, 135 F. 
Supp. 818, and the Court of Appeals affirme on the same reasoning. 241 F. 2d 
459. We granted certiorari, 354 U. S. 920 (1957), in conjunction with the 
grant in No. 109, Tunic Truclc Rentals, Inc. , v. Commissioner, supra, and No. 
119, Commissioner v. Sullivan [Ct. D. 1821, page 30, this Bulletin], both decided 
today. 

Wholly apart from possible frustration of state policy, it does not appear 
that payment of the ffnes in question was "necessary" to the operation of 
petitioner's business. This, of course, prevents any deduction. Deputy v. 
du Pont, 308 U. S. 488 (1940) [Ct. D. 1435, C. B. 1940 — 1, 118]. The violations 
usually resulted from a shifting of the load during transit, but there is nothing 
in the record to indicate that the shifting could not have been controlled merely 
by tying down the load or compartmentalizing the trucks. Other violations 
occurred because petitioner relied on the weight stated in the bill of lading 
when picking up goods in small communities having no weighing facilities. 
It would seem that this situation could have been alleviated by carrving a 
scale in the truck. 

Even assuming that petitioner acted with all due care and without willful 
intent, it is clear that allowance of the deduction sought by petitioner would 
severely and directly frustrate state policy. Tank Truck Rentals, Inc. , v. 
Commissioner, supra. As in Tank Truck, the statutes involved here do not 
differentiate between innocent and willful violators. 

Affirmed. 

Ct. D. 1821 
IiVCOME TAX — INTERNAL REVENI. E CODE OF 1999 — DECISIOiV OF 

SVPREAIE COURT 

1. INCDME TAx — DEDUCTIolvs FROM GRoss INcoME — BUBINEss Ex- 
PEiVSES — RENTS AND WAGES PAID BY BOOKMAKERS. 

Amounts paid for rents and wages by bookmaking establishments 
which are illegal enterprises under the law of the state in which 
they operate are deductible as ordinary and necessary expenses of 
the business. The regulations make the federal excise tax on 
wagers deductible as an ordinary and necessary business expense 
and this seems to be recognition of a gambling enterprise as a 
business for federal tax purposes. 
2. JUDGMENTS AFFIRMED. 

Judgments of the United States Court of Appeals for the Seventh 
Circuit, 241, F. 2d 46 and 242 F. 2d 558, affirmed. 

SUPREME COURT OF THE UNITED STATES 

Commissioner of Internal Revenue, petitioner, v. Neil Sullivan, and Grace 
Sullivan; Juncos Ross and Ann Ross; Sam Alesi 

On writ of certiorari to the United States Court of Appeals for the Seventh Circuit 
[March 17, 1958] 

OPINION 

;IIR. JUsTIOE DOUGLAS delivered the opinion of the Court. 
The question is whether amounts expended to lease premises and hire 

employees for the conduct of alleged illegal gambling enterprises are deductible as 
ordinary and necessary business expenses within the meaning of section 
23(a) (i) (A) of the Internal Revenue Code of 1939. ' 

x Section 29(al (i) (A) provides: "In computing nct income there shall be allowed as deductions: 

"All the ordinary and necessary expenses paid or incurred during the taxable year in 
carrying on any trade or business, including a reasonable allowance for salaries or other 
compensation for personal services actually rendered:. . . and rentals or other payments 
required to be made as a condition to the continued use or possession, for purposes of the trade or business, of property to which thc taxpayer has not taken or is not taking title or 
in which hc has no equity. " 66 Stat. 819, 26 V. S. C. section 23(a) (I) (A), 
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The taxpayers received. income from bookmaking establishments in Chicago, 
Ill. The Tax Court found that these enterprises ivere illegal under Illin&&is 
law, ' that the acts perfor&ned by the employees constituted violations of that 
law, and that the paynlent of rent for the use of the premises for the purpose of 
boolrlnaking was also illegal under that law. The Tax Court accorxlingly held 
that the amouut paid for wages and for rent could not be deducted from ross 
income since those dedu«tions were for exl&enditures Inade in conue«tion with 
illegal acts. 15 CCH TC Men&. Dec. 28, 25 T. C. 518. The Court of Appeals 
reversed, 241 V. 2d 46, 242 I'. 2d 5, &S, on the basis of its prior decision in 
Co»&missioner v. Dottle, 281 F. 2d 085. The case is here on a petition for certio- 
rari, 854 U. S. 920, for consideration in connection with the coin]»lnion cases 
Hoove& l(Iotor I at»&ivs Co. v. U»it«l Stat& i, a»tc, p. 88 [Ct. 1&. 1820, page 50&], 
and Tank Tr»«k I&'&'»tads, I»c. v. Co»&»&ission& &', a»te, p. 30 [Ct. D. 1819, page 502] 
decided this day. 

Deductions are a matter of grace and Congress can, of course, disallovv them 
as it chooses. At times the policy to disallow expenses in connection with 
certain condemned activities is clear. It was made so by the Regulations in 
Te&rtile Hit(a Corp. v. Co&»»&issioner, 814 U. S. 826 [Ct. D. 1582, C. B. 1941— 
2, 200]. Any inference of disapproval of these expenses as deductions is absent 
here. The Regulations, imieed, point the other wny, for they maire the federal 
excise tax on wagers deductible as an ordinary and necessary business ex- 
pense. ' This seems to us to be recognition of a gambling enterprise as a busi- 
ness for federal tax purposes. The policy that allows as a deduction the tax 
paid to conduct the business seems sufi!ciently hospitable to allow the normal 
deductions of the rent and wages necessary to operate it. Ave said in Commis- 
sioner v. Heininger, 820 U. S, 467, 474 [Ct. D. 1596, C. B. 1944, 484], that the 
"fact that an expenditure bears a remote relation to an illegal act" does not 
make it nondeductible. And see Lilly v. Co»&missioner, 848 U. S. 90 [Ct. D. 
1741, C. B. 19, &2 — 1, 16]. If we enforce as federal policy the rule espoused by 
the Commissioner in this case, we would come close to making this type of 
business taxable on the basis of its gross receipts, while all other business 
would be taxable on the basis of net income. If that choice is to be made, 
Congress should do it. The amounts paid as wages to employees and to the 
landlord as rent are "ordinary and necessary expenses" in the accepted mean- 
ing of the words. That is enough to permit the deduction, unless it is clear 
that the allowance is a device to avoid the consequence of violations of a law, 
as in Hoover Motor Lczpress Co. v. L'»itcd States, supra, and Ta»k T& u&k Rent- 
als, Ine. , v. Co»&missioner, s»pra or othervvise contravenes the federal policy 
expressed in a statute or regulation as in Textile 3Iius Corp. v. Corn»&issio»c&, 
supra. 

Affirmed. 

REGULATIONs 118, SEGTIoN 8&9. 28 (a) — 4: Repairs. 

Deductions for expenditures for poles driven into railway roadbed. 
See Rev. Rul. 58 — 278, page 92. 

REGULATIONs 118, SECTION 39. 08 (a) — 6: Compen- 
sation for personal services. 

Amounts paid by employer as premiums on sickness and disability 
insurance policies for benefit of employees. See Rev. Rul. 58 — 90, 
page 88. 

'- Ill. Rev. Stats. , 1945, c. 88, section 886. 
s Regulations 118, section &, 28(a) 1; Rev, Rul. 54 — 219, 1954 — I Curn. Bull. 51. 
"The Federal excise tax on vvagers under section 8285 (d) of the Internal Revenue Code 

and the special tax under sectiou 8290 of the Code paid by persons engaged in receiving 
wagers are deductible, for I& ederal income tax purposes, as ordinary and necessary business 
expenses under sectiou 26(a) of the Internal Revenue Code, provided the taxpayer is 
engaged in the business of accepting ivagers or conducting n. agering pools or lotteries, or 
is engaged in receiving wagers for or on behalf of any person liable for the tax under 
section 8285(d) of the Code. " 
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SECTION 23(c). — DEDUCTIONS FROM GROSS INCOME; 
TAXES GENERALLY 

REGULATICNs 118) SEUTICN 23 (c) — 1: Taxes. 

The motor vehicle fuel taxes imposed by the State of Nebraska. 
See Rev. Rul. 58 — 44, page 98. 

REGULATICNs 118, SEGTIoN 39. 23 (c) — 1: Taxes. 

Accrual of the deduction for foreign taxes where the liability for 
such foreign taxes is contested. See Rev. Rul. 58 — 55, page 266. 

SECTION 23(x). — MEDICAL EXPENSE 
Section 39. 23 (x) — 1: Medical, dental, etc. , 

expenses. 

Deductibility of the cost of special education, training, and treat- 
ment afForded. a mentally retarded child in an institution. Consid- 
eration of the cost of meals, lodging, and ordinary education furnished 
a mentally retarded child attending a special school. See Rev. Rul. 
58 — 280, page 157. 

SECTION 25. — CREDITS OF INDIVIDUALS A. GAINST NET 
INCOME 

REGULATICNs 118, SEGTIoN 39. 25 — 2: Credits of 
individuals for the purpose of normal tax 
and surtax. 

Fair rental value of lodging in determining support of a de- 
pendent. See Rev. Rul. 58 — 302, page 62. 

PART IV. — ACCOUNTING PERIODS AND METHODS OF ACCOUNTING 

SECTION 41. — GENERAL RULE 

Ct. D. 1822 

1. REcoNBTRUOTI0N oF TAxABLE INOOME — NET WoRTH METHoD— 
ADEQUACY OF RECORDS — CASH OiV HAND. 

The Commissioner was justified in using the net worth method 
of reconstructing the income of an eye surgeon where his receipts 
books admittedly showed net fees, not gross income, and where it 
was impossible to determine from such books the amount of hos- 
pital and other expenses which had been deducted in arriving at 
the net amounts. The Tax Court was justified in refusing to be- 
lieve that, at the beginning of the net worth period, taxpayer had 
a substantial amount of cash on hand received as an inheritance 
froin an uncle abroad. Consistent failure to report substantial 
amounts of income is effective evidence of fraudulent intent. 

REGULATICNs 118, SEGTIQN 39. 41 — 1: Computation 
of net income. 

(Also Sections 293, 294; 39. 294 — 1. ) 
INCOME TAX — INTERNAL REiVENUE CODE OF 1999 — DECISION OF COURT 
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PENALTIEs — UNDEREsTIMATE oF TAX — REOCNsTRUcTED INcoilE. 
The t;ixpnyer wns not liable for penalties for underestiniation of 

tnx under section 294(d) (2) of the 1939 Code rrhere his estiiunte 
for each of the vears 1948, 1949, and 1951 wns greater thnn the 
tnx shoivn on the return for each preceding t;ixable ve;ir, although 
the tax based on the reconstructed inconie for each year mns sub- 
stantially greater than the tax shoivn on the returns. 

3. DEGIsIoN oF THE TAx CoURT, T. C. iglzilo 1(), &6 — 1. ». . AFFIRarED IN 
PART AND REYERsED IN 1'. 1RT. 

I. NITED STATEs CQURT oF APPEALs FoR TIIE TIIIlin ClncUIT 

George Set((r(I&rl'opf, petitio»cr, v. Co»I»&issio»c& of f»tel»(rl, ll( e(»ue, 
rest& on /t c» t 

On petition for review of tiie decision of the T;&x Court of the United States 

Argucil April 16, 19, &7 

Before GoonarcH, STrLEY nnd HnsTIE, Circuit Judges 

(July 10, 1!), &7 i 

OPINION 
By ST ILEY, Ci&c»it JII(lge 

A challenge to the Commissioner's use of the net worth method of deterruin- 
ing income is presented by this petition seeking revieiv of n decision of the 
Tax Court of the Dnited States. 

Petitioner George S«hivarzl-opf, an oculist and eye surgeon was a resident 
of Atlantic City, Xew Jersey, during 1()47 through 1951, the taxable ye;irs under 
review. His residence contained not onlv his living quarters but also his office, 
operating room, and hospital rooms. Taxpayer kept his oivn receipts book from 
which he reported his yearly inconie. He admitted that niany of the sums 
entered on his receipt. book represented not gross but net fees, after deducting 
certain hospitalization expenses. Taxpayer did not show any of the receipts 
from these expenses to the investigating agents, and most of the receipts from 
earlier years ivere adniittedlv destroyed. 

Finding a substantial discrepancy between bank deposits and reported in- 
come, the Commissioner reconstructed the income of Schwarzkopf by resort to 
the net worth method, with the following comparative results: 

1916 
194( 
1948 
1949 
1950 
1951 

Net income 
reported 

$14, 688. 25 
14, 244. 31 
14, 200. 40 
16, 040, 59 
17, 000. 79 
21, /21. 06 

Net income as 
determined by 

respondent 

$49, 140. 24 
31, 908. 91 
50, 744. 70 
34, 376. 53 
48, 125. 46 

1/5, 466. 96 

Unreported 
taxable income 
determined by 

respondent 

$34, 451. 99 
17, 664. 60 
37, 544. 30 
19, 335. 94 
31, 124. 67 

153, 745. 90 

The Commissioner then determined the taxpayer's deficiencies for the respective 
years and additions to tax under sections 293(b)' and 294(d) (2)' of the Internal 
Ilevcnue Code of 1939 a folio&vs: 

Additions to lax 
Year 1)eficiency 9 293 (b) 9 294(d) (2) 

1946 $20, 027. 69 $10, 208. 94 $1, 322. 46 
1947 9, 356. 04 4, 678. 02 545. 66 
1948 19, 942. 57 9, 971. 28 1, 157. 59 
1949 9, 301. 21 4, 650. 60 586. 66 
1950 17, 020. 85 8, 510. 42 984. 73 
1951 125, 811. 42 62, 905. 71 7, 710. 98 

AIost of the amounts utilized in the Commissioner's net worth analysis were 
stipulated. Only undeposited cash on hand was disputed, and the Commissioner 
determined that there was none as of January 1, 1946 and $32, 000 undeposited 

& "Fraud. — if any part of any deficiency is due to fraud with intent to evade tax, then 50 per centum of 
the total amount of the deficiency (in addition to such def)cicncy) shaH be so assessed, collected, and paid, 
in lieu of the 50 per centum addition to the tax provided in section 3612(d) (2), " 26 U. S. C. 1952 ed. sec. 293(b). 

r Section 294(d) (2) of Title 26 U. S. C. , 1952 ed. , provides for penalties for substantial underestimate of 
estimated tsx. 
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cash as of December 81, 1051; these amounts were prorated over the years in 
question. The Tax Court hovvever, found that taxpayer had $101, 000 in unde- 
posited cash as of January 1, 1046, and the following aniounts thereafter: 

December 81, 1946 $62, 000 
December 81, 1947 52, 000 
Deceniber 81, 1048 82, 000 
December 81, 1049 82, 000 
December 81, 1050 82, 000 
December 81, 1951 82, 000 

The Tax Court determination, of course, completely eliminated the 1946 deficiency 
and made certain changes in the dehciences of the other years involved. Finally, 
the Tax Court found that petitioner's income tax returns for 1047 through 1051 
were false and fraudulent and were made with intent to evade tax, and that 
part of the deficiency for each of the years 1947 through 1051 was due to fraud 
with intent to evade tax. 

The salient thrust of petitioner's principal argument is that the Commissioner's 
use of the net worth method of income reconstruction was unwarranted as his 
books of account were correct and adequate. 

Holland v. United States, 848 U. S. 121 (1054), [CT. D. 1769, C. B. 1054 — 2, 215] 
has become the foizs et origo of the law concerning the use of the net: worth 
method of income reconstruction. In giving its approval to the net worth method 
the Supreme Court said at page 182: 

a To protect the revenue from those ivho do not 'render true accounts, ' 

the Government must be free to use all legal evidence available to it in de- 
termining whether the story told by the taxpaver's books accurately reflects 
his financial history. " 

This quoted portion of the Holland ease is recognized by petitioner as sanctioning 
the use of the net worth method to test the accuracy and completeness of the 
books of account. Thus, the net worth inethod serves tvvo purposes; first, it may 
be used to test the correctness of the books; secondly, it is cogent evidence of the 
amount of income which went unreported. The fact that the books on their 
face appear to be adequate does not preclude the use of the net ivorth method. 
Holland v. United States, supra at pages 181 — 182. In any event, the books in- 
volved here contained items of net income with hospital expenses already 
deducted. The disposal by the taxpayer of bills evidencing these expenses made 
the computation of their amount impossible, and thus left vague and unreported 
some unknown amount of income. The taxpayer's practice of cashin checks 
representing his patients' fees and receiving the money in large denominations 
rather than depositing the checks themselves made it inipossible to test the 
accuracy of the books froin that source. If taxpayer's contention is correct, 
everyone could keep a set of apparently accurate books, carefully destroy other 
evidences of the source and amount of income, and defend by an alien rule that 
the net worth method inay not be used iu those circumstances — and thus the 
government could. be defrauded with impunity. However, it is when other 
methods of disclosing inconie fail that the net worth computation becomes 
especially important in the collection of revenue. 

A favorite defense in net worth cases is that taxpayer had a large amount of 
undeposited cash on hand at the beginning of the investigation period. This 
may explain the disproportionate increase in net worth over the increase of tax- 
able income. Petitioner here likewise contends that he had on hand a sizeable 
amount of undeposited cash at the beginning of the iuvestigation period. Evi- 
dence as to the amount ansi source of this cash is questionable at best. Petitioner 
contends that the Tax Court committed clear error in refusing to find that a 
certain large sum came to him by way of an inheritance from an uncle who 
died in a land now occupied by Russia. Documentary proof of death and of the 
inheritance were not available because the records there were destroyed, and 
the only evidence of the inheritance were self-serving notations on the taxpayer's 
passports of the amounts he allegedly brought back from Europe. The fact that; 
the Commissioner did not directly contradict this evidence would not coinpel the 
Tax Court to accept it in the circumstances of this case. The Tax Court, evalu- 
ating witness credibility, simply did not believe the story. ' We think it was 
eminently proper to use the net worth method here. 

s For example, the taxpayer adiuittcd that bc held $60, 000 belonging to his brother, who 
was at the time a German citizen and an enemy alien, without making the necessary 
report to the government, even though he was well aware of the requirement of reporting 
money belonging to an enemy alien. 
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The burden of proving fraud is, of course, upoii respondent. Sec- 
tion 1112 of the Internal Revenue Code of 1939, 26 U. S. C. 1952 ed. , 
section 1112. Petitioner contends that respondent failed to sustain his 
burden. This point shall not long detain us. Even if this case were 
devoid of the usual indicia of fra~ud, the consistent failure to report 
substantial amounts of income over a number of years, standing alone, 
is effective evidence of fraudulent intent. See Holland v. I. 'tnited 
States) silpia lit plge 189) I. ipsitz v. Cornmissioiier, 220 F. 2d 871 
(C. A. 4, 1955). Over a period of five years, petitioneri failed to report 
over ~i200, 000 of taxable income. 

Finally, petitioner argues that he is not liable for penalties for 
underestimation of tax based upon Section 2M(d) (2) of the 1989 
Code for the years 1M8, 1949, and 1951. %re agree with petitioner's 
contention. The section in issue provides an exception from its pen- 
alty provisions for those years in which there has been a timely pay- 
nient of estimated tax in an aniount at least as great as it v as "on 
the basis of the facts shown on his return for the preceding taxable 
year. " Petitioner's estimatecl taxes for 1948, 1949, and 1951 were 
@, 000, @, 600, and 'j4-, 000 respectively. Each amount was greater 
than the amount of tax shown on taxpayer's returns for the preceding 
taxable years. If, as the Comniissioner contends, Congress meant to 
compare the estim~ated tax with the tax based upon the reconstructed 
income, it should have so provided. The penalties under Section 
2M(d) (2) should not have been assessed for 1M8, 1949, and 1951. 

The cause will be remanded to the Tax Court for an ~adjustment of 
the penalties under Section 2M(d) (2) and, as adjusted in accordance 
with this opinion, the decision will be alarmed. 

SECTION 44. — INSTALLMENT BASIS 
REGULATIoNs 118) SEGTIQN 39, 44-5: Gain 

or loss upon disposition of installment 
obligations. 

Rev. Rul. 58 — 189 

The filing of an income tax bond for the purpose of deferring gain 
from installment obligations transmitted at death, under section 44(d) 
of the Internal Revenue Code of 1989, is applicable where a tax exempt 
organization is the recipient of the installment obligations. 

Advice has been requested whether the filing of an income tax bond, 
for the purpose of deferring gain from the disposition of installment 
obligations under section 44(d) of the Internal Revenue Code of 1939, 
is applicable to cases where the recipient is an exempt organization. 

Section 44(d) of the Code provides that gain or loss shall result 
from the disposition, otherwise than by sale or exchange, of an install- 
ment obligation measured by the di8erence between the basis of the 
obligation and the fair market value of the obligation at the time of 
disposition. IZowever, an exception is made in the case of a decedent 
who dies possessed of an installment obligation and it is transmitted 
at death. In such a case, the income ordinarily required to be reported 
by the decedents estate will be deferred if a, proper income tax bond 
is filed with the Commissioner under the procedure prescribed in 
Section 89. 44 — 5(c) of Regulations 118, v. hich states in part as follows: 

In the case of a decedent who dies possessed of installment obligations, no gain 
on account of the transmission at death of such obligation is required to be 
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reported as income in the return of the decedent for the year of his death, if the 
executor or administrator of the estate of the decedent or any of the next of itin 
or legatees files with the Commissioner a bond on Form 1132 conditioned upon 
the return as income, by any person receiving any payment in satisfaction of 
such obligations, of the same proportion of such payment as would be returnable 
as income by the decedent if he had lived and received such payment. The bond 
shall be subject to the approval of the Commissioner, shall be in an amount 
sufhcient in his . judgment to insure collection of the tax resulting from the ful- 
fillment of the conditions stated in the bond, and shall be filed at the time of filing 
the return for the decedent for the year of his death or at such later time as may 
be specified bv the Commissioner. ~ * "'. 

The issue of whether section 44(d) of the Code is applicable where 
the recipient is an exempt organization appears to have been raised 
for the first time in the case of Archie R. Conner, Administrator of the 
Estate of Lucy Raduloeich, Deceased v. Corrvmissioner, 37 B. T. A. 
890, Acq. C. B. 1938 — 2, 7. The Government in that case advanced the 
argument that, the provisions of section 44(d) requiring the filing of 
a bond in order to exclude the unpaid installments from decedent's 
income was inapplicable where a charitable organization was the 
transferee. The court in an opinion adverse to the Government held 
that since a tax exempt organization is a "person" within the meaning 
of section 44(d) the Commissioner's failure to approve an income tax 
bond was an arbitrary abuse of discretion. 

The court, after a general discussion of the history of section 44(d), 
ointed out that to hold that a charitable organization is not a person 
or purposes of section 44(d) because it is not required to file an 

income tax return, or pay a tax, would be to read into the last sen- 
tence of section 44~(d) something that is not there and limit the word 
"person" to taxable person. "Such an interpretation, " said the court, 
"is not in harmony with the statutory definition of the word 'person' 
found in section 801(a) (1). " * * In our opinion the term 'person' 
as used in the last sentence of section 44(d) includes any corpora- 
t i on 

In President and Directors of manhattan Compuny, and Joseph F. 
Poeg, Executors, Estate of J'acob F. 1Tuuhei7, Deceased v. Commis- 
sioner, 41 B. T. A. 1244, the court, following its reasoning in the 
Connor case, rejected the contentions of the petitioner and held that 
an installment obligation passing at death of petitioner's decedent to 
a charitable organization was subject to inclusion in the decedent's 
income for the last year of his life as to installments not yet returned 
by him as income since no bond had been filed by the executors of the 
decedent's estate as required by section 44(d). See also Estate of 
Francis T. Ingruhum, Deceased, guaranty Trust Company of Net 
York, Executor v. Commissioner, T. C. 701. 

It is clear from the foregoing that the requirement imposed by sec- 
tion 44(d) of the Code, for filing a bond in ord. er to defer the re- 
porting of gain from installment obligations transmitted at death, is 
equally applicable to cases where the recipients are tax exempt 
organizations. 

Sections 453(d) (3) and 691(a) (4) (A) of the 1954 Code, the 
counterpart of section 44(d) of the 1939 Code, which eliminated the 
requirement of filing a bond to defer gain on installment obligations 
transmitted at death, are applicable with respect to taxable ye~ars be- 
ginning after December 31, 1953, and ending after August 16, 1954, 
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and do not, a8ect or autliorize the release of bonds executed under 
section 44(d) of the 10o0 Code. See Rev. Rul. 55 — 627, C. B. 
1055 — 2, 550. 

SUBCHAPTER C. — SUPPLEMENTAL I'ROVISIONS 
SUPPLEMENT II. — COMPUTATION OF NET IN&. . OME 

SECTION 119(b). — RECOGNITION OF GAIN OR LOSS: 
EXCEIAXGES SOLELY IX IiIXD 

IIE&:tu ATlovs 118, SEGTION 80. 11 & (b) (1) — 1: 
PI'operty held for productive use in 
trade or business or for investment. 

Exchanges of oil paynient rights for interests in real property. 
See Ct, D. 18':I, pa~e 510. 

SECTI OX 113 (b) . — AD JUSTE D BA. SIS FOR DETERMINING 
GAIA OI' I. OSS: ADJUSTED BASIS 

REGULATIONS 118, SECTION 30. 118(b) (1) — 1: 
Adjusted basis. 

(Also Section 141(b); Reoulations 80, 
Article 88. ) 

Rev. Rul. 58 — 62 

Where an affiliated railroad corpor&. tion, &vhich joined in the 
filing of a consolidated in«on&e tax return for the taxable year 1935 
on ivhich a net operating loss &v«s reported, erroneously deducted 
and vvas allo&ved depreciation on property used in iis business in 
excess of the amount allov able, for ivhich neither it nor the afliliated 
group obtained;&nv Federal income tax benefit, the corporation, 
pursuant to an election properly and timely made under section 
118(d) of the Internal Revenue Co&le of 1939, ivill not be required to 
reduce the basis of the property by the auiount of the excessive 
depreciation alloived for such vear. 

Advi& e has been rc&luested ivhether the basis of depreciable property 
used by a I&ailroad coiporation in its business should be reduced, in 
accordance vvith the provisions of section 118(b) (1) (B) of the In- 
ternal Revenue Code of 10o0, by the amouiit of ex«essive depreciation 
erroneousely deducted in a prior year for ivliich a consolidated income 
tax return vvas filed. 

For the tax:ible years 1034, 1085 and 1086, the taxpayer, an af- 
liliated railroad corporation, joined ivith its parent-corpor;ition in 
tlie filing of consolidated returns, each of vvhich disclosed a net loss. 
The retuin for the year 1005 rejected a deduction for depreciation of 
95, 000 in excess of the amount allowable on property used by the 
taxpayer in its business. Tliis excessive deduction represented ad- 
ditional depreciation for prior years ivhich divas added to its reserve 
for depreciation in 19, &5 at the direction of the Interstate Commerce 
Commission. The deduction did not result in the reduction of the tax 
liability of the taxpayei. , or that of any member of the a%1iated group, 
for any taxable year. Ilo~veyer, had the taxpavcr not filed a con- 
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solidated. return, the excessive depreciation would have diminished 
the taxpayer's taxable income by $5, 000, resulting in a tax benefit to 
it, . In 1952, the taxpayer filed an election under section 118(d) of 
the Code to adjust the basis of its depreciable property, in accordance 
with the provisions of clause (ii) of section 118(b) (1) (B) of the 
Code, by the amount of the excessive depreciation claimed and al- 
lowed for the year 1985. Separate income tax returns were filed by 
the taxpayer for all taxable years subsequent to 1986. The question of 
adjustment to the basis of the property, under the above circum- 
stances, was raised because of the apparent conflict with the pro- 
visions of Article 88 of Regulations 89, applicable to the determi- 
nation and adjustment of basis in the case of ajliliated railroads filing 
consolidated returns. 

Section 118(b) of the Code provides, in part, as follows: 

(b) ADJUsTED BAsIs. — The adjusted basis for determining the gain or loss 
from the sale or disposition of property, whenever acquired, shall be the basis 
determined under subsection (a), adjusted as hereinafter provided. 

(1) GENERAL RULE. — Proper adjustment in respect of the property shall 
in all cases be made— 

(B) in respect of any period since February 28, 1018, for exhaustion, 
wear and tear, obsolescence, amortization, and depletion, to the extent 
of the amount- 

(i) allowed as deductions in computing net income under this 
chapter or prior income tax laws, and 

(ii) resulting (by reason of the deductions so allowed) in a 
reduction for any taxable year of the taxpayer's taxes under 
this chapter ":: "" 

but not less than the amount allowable under this chapter or prior income 
tax laws. Clause (ii) of this subparagraph shall not apply in respect of 
any period since February 28, 1018, and before January 1, 1052, unless 
an election has been made under subsection (d). * * * 

Section 8 of Public Law 589, 66 Stat. 629, 26 U. S. C. 118, 82nd 
Cong. , 2nd Sess. , approved July 14, 1952, C. B. 1952 — 2, 858, which 
enacted clause (ii) of section 118(b) (1) (B) of the Code, states as 
follows: 

The amendments made by this Act shall apply in respect of taxable vears 
beginning after December 81, 1038. Provisions having the effect of such amend- 
ments shall be deemed to have been included in the revenue laws respectively 
applicable to taxable years ending after December 81, 1981 and beginning before 
January 1, 1080 

Article 88 of Regulations 89, relating to consolidated returiis of 
afFiliated railroad corporations for taxable years beginning after De- 
cember 81, 1988, provides that the determinatioii of the basis of prop- 
erty is required to be made as though no afiiliation existed. Sec- 
tion (a) of Article 88 reads as follows: 

(a) GENERAL RULE. 
Subject to the provisions of paragraphs (b) and (c) and except as otherwise 

provided in article 84, the basis during a consolidated return period for de- 
termining the gain or loss from the sale or other disposition of propertV, or 
upon which exhaustion, wear and tear, obsolescence, and depletion are to be 
allowed, shall be determined and adjusted in the same manner as if the cor- 
porations were not afDliated (see sections 111 to 115, inclusive, of the Act), 
whether such property was acquired before or during a consolidated return 
period. Such basis immediately after a consolidated return period (whether 
the aililiation has been broken or whether the privile 'e to make a consolidated 
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returii is not exercised) shall be the s«me «s im&ue&hh«telr prior to the close ot 
such period. 

In Cow porot~'on of 1 meri«v. Conwu&'ssionei, 4 T. C. 500, acquies- 
cence C. B. 104'&, 2, a, corporation recovered in 1000 amouiits which 
it paid for docui~neiitary stainp taxes in 10o0 anil which it deducted. 
in determining its net income for that year. Iloweve&, tlie corpora- 
tion joined in the filing of a consolirlated inco»ie t;&x return for that 
year which sliowed a hirge consolidate&1 net operating loss. The 
total recoveries secured by~all corporations in the;&Qiliated group did 
not equal their consolidated. net loss for 10oo0. 

In deciding the case under section 22(b) (lo) of the 1M0 Code, as 
amended by section 110 of the Revenue Act of 104~, relating to the 
exclusion from gross income of recoveries of bad debts, prior taxes, 
and delinquency amounts, the court said that the ultimate question 
~~as ivhether tlie taxpayer received any tax benefit froin the deduc- 
tion. of the prior year taxes, ratlier than whether it would have en- 
joyed that benefit if a consolidated return had not been filed. The 
court stated in its opinion that the concept of an affiliated group of 
corporations filing a consolidatecl income t;ix return is that tlie afFili- 
ated group is considered as a taxable unit; and that the tax liability, 
and lienee the tax for that year, as contemplated by the recovery ex- 
clusion statute, was the tax of tlie group of which the petitioner was 
an integral pa~rt. The court held that, since the consolidated group 
reported a consolidated loss for the year 1%0, the taxpayer, by rea, - 
son of its afhliation with other corporations in 10oo0, had no tax 
liability and no tax for tliat year. The taxpayer, therefore, received 
no tax benefit from its deduction and is entitled to exclude from its 
gross income for the year 1080 the amount of documentary stamp 
taxes so recovered. 

In the instant case the consolidated return for 1M5 disclosed a 
consolidated net operating loss which considerably exceeded the tax- 
payer's depreciation deduction; therelore, the taxpayer had no tax 
liability for that year. Applying the rationale of the Corporation 
of America case, there was therefore no reduction of the "taxpayer's 
taxes, " as required by clause (ii) of section 118(b) (1) (B) of the 
Code, attributable to the excessive depreciation deduction. In the 
circumstances described, the provisions of section 113(b) (1) (B) of 
the Code are not in confiict with the rule set forth in A. rticle 88 of 
Regulations 89, supe&&, . 

Therefore, it is held that where an aKliated railroad corporation, 
which joined in the filing of a consolidated income tax return for the 
taxable year 1085 on which a net operating loss was reported, erro- 
neously deducted and was allowed depreciation on property used in 
its business in excess of the amount allo~able, for ivhich neither it 
nor the afiiliated group obtained any Federal income tax benefit, the 
corporation, pursuant to an election properly and timely inade un- 
der section 113(d) of the Code, is not required to reduce the basis 
of the property by the amount of the excessive depreciation allowed 
for such year. 
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SECTION 117(a). — CAPITAL GAINS AND LOSSES: 
DEFINITIONS 

Ct. D. 1893 REGULATIoNs 118, SEOTIGN 39. 117(a) — 1: 
Meaning of terms. 

(Also Section 119 (b); 89. 112(b) (1) — 1. ) 
INCOME TAX — INTERNAL REVENUE CODE OF 1999 — DECISION 

Ol' COURT. 

1. CAPITAL CvAIN Vs. ORDINARY INCOME — TRANSFERS OF OIL AND 

SULPHUR PAYMENT RIGHTS. 

The proceeds from the assignments of oil payment rights and a 
sulphur payment right by the owners of rovalty or larger depletable 
interests are taxable as ordinary income subject to depletion rather 
than capital gain, since they represented assignments of the trans- 
ferors' rights to receive future income. Although agreeing that the 
mineral rights were interests in land under local law, the Supreme 
Court of the United States held that the amounts received for their 
transfer were conditioned on expected and reasonably ascertainable 
future income from the mineral property. 
2. TAx-FREE ExcHANGE oF LIKE PRGPERTY — "OIL PAYMENT" FoR 

REALTY. 
The assignment of "oil payment" in exchange for interests in 

realty is not a nontaxable exchange of like-for-like property under 
section 112(b) (1) of the 1939 Code, since the transferred "oil 
payments" represent future income from oil leases and are thus a 
different kind or class of "propertv" from the realty received. 
3. DECISION REVERSED. 

Decision of the United States Court of Appeals for the Fifth 
Circuit, 241 F. 2d (ifi — 84, reversed. 

SUPREME COURT OF THE UNITED STATES 

Commissioner of Internal Reeenu&, et al. , Petitioners v. P. Cr. Lake, Inc. , et al. 

On writ of certiorari to the United States Court of Appeals for tbe Fifth Circuit. 

[April 14, 1958. ] 
OPINION 

MR. JUBTIOE DGUGLAs delivered the opinion of the Court. 
AVe have here, consolidated for argument, five eases involving an identical 

question of law. Four are from the Tax Court whose rulings may be found in 
24 T. C. 1016 (the Lal'c case), 24 T. C. 818 (the Fleming case), 24 T. C. 1025 
(the Weed case). (Its findings and opinion in the li rather case are not oificially 
reported. ) Those four cases involved income tax deficiencies. The fifth, the 
O' Connor ease, is a suit for a refund originating in the District Court. 143 F. 
Supp. 240. All fire are from the same Court of Appeals, 241 F. 2d 71, id. , p. 65, 
id. , p. 78, id. , p. 84, id. , p. 69. The cases are here on petitions for certiorari which 
we granted because of the public importance of the question presented. 353 
U, S. 982. 

The facts of the Lake ease are closely similar to those in the Wratker and 
O' Connor cases. Lake is a corporation engaged in the business of producing oil 
and gas. It has a seven-eighths Irorking interest ' in two commercial oil 
and gas leases. In 1950 it Ivas indebted to its president in the sum of $600, 000 
and in consideration of his cancellation of the debt assigned him an oil pay- 
n&ent right in the amount of $600, 000, plus an amount equal to interest at 
3 percent a year on the unpaid balance remaining from month to month, 
payable out of 25 percent of the oil attributable to the taxpayer's working 

' An oil aud gas lease ordinarily conveys the entire mineral interest less any royalty 
interest retained by the lessor. The owner of the lease is said to owu the "working inter- 
est" because he has the right to develop and produce tbe minerals. 

In Anderson v. Helvering, 310 l':. S. 404 [Ct. D. 1456, C. B. 1940-1, 404], we described 
au oil payment as "the right to a specified sum of money, payable out of a specified per- 
centage of the oil, or the proceeds received from the sale of such oil, if, as and when 
produced. " Id. , at 410. A royalty interest is "a right io receive a specified percentage 
of all oil and gas produced" but, unlike the oil payment, is uot limited to a specified sum 
of money. The royalty interest lasts during the entire term of the lease. Id. , at 409 
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interest in the two leases. At the time of the assignment it could have been 
estimated with reasaonable accuracy that the assigned oil pay&uent right would 
pay out in three or more years. It did in fact pay out in a little over three 
years. 

In its 1950 tax returns Lake reported the oil payment assignment as a sale 
of property producing a profit of $600, 000 and taxable as a long-term capital 
gain under section 117 of the In( ernal Revenue Code of 1939. The Commissioner 
determined a deficiency, ruling' that the purchase price (less deductions not 
material here) was taxable us ordinary income, subject to depletion. The 
Wruther case has some vari;&tions in its facts. In the O' Connor case the assignors 
of the oil paynlents owned royalty interests' rather than working interests. 
But these difterences are not material to the question we have for decision. 

The Weed case is difTerent only because it involves sulphur rights, rather than 
oil rights. The taxpayer was the osvner of a pooled overriding royalty in a 
deposit kno&vn as Boling Dou&e. ' The royalty interest entitled the taxpayer to 
receive $0. 00966133 per long ton of sulphur produced from Boling Dome, irrespec- 
tive of the market price. Rovalty payments were nlade each month, ba. sed on 
the previous month's production. 

In 1947, the taxpayer, in order to obtain a sure source of funds to pay his 
individual income taxes, agreed &vith one Munro, his tax advisor, on a sulphur 
payment assignlnent. The taxpayer assigned to Munro a sulphur payment 
totaling $50, 000 and consisting. of 86. 2, &4. &14 percent of his pooled royalty interest, 
svhich represented the rovalty interest on 6, 000, 000 long tons of the estimated 
remaining 21, 000, 000 long tons still in place. The pur&hase price was paid in 
three installments over a three-year period. Most of the purchase price was 
borrowed by Munro from a bank sviih the sulphur payment assignment as 
security. The assigned sulphur payment right paid out within 28 months. The 
amounts received by the taxpayer in 1948 and 1949 were returned by him as 
capital gains. The Commissioner deternained that these amounts were taxable 
as ordinary income, subject to depletion. 

The Fl&»&i &&9 case is a bit more complicated and presents an additional question 
not in the other cases. Here oil payment assignments were made, not for cash 
but for real estate. Tvo transactions are involved. Fleming and others with 
whom he «as associated made oil payment assignments, the rights and interests 
involved being held by them for productive use in their respective businesses 
of producing oil, Each oil payment was assigned for an interest in a ranch. 
Each was in an amount which represented the uncontested fair value of the 
undivided interest in the ranch received by the assignor, plus an amount equal 
to the interest per annum on the balance remaining unpaid from time to time. 
The other transaction consisted of an oil payment assignment by an owner of oil 
and gas leases, held for productive use in the assignor's business, for the fee 
simple title to business real estate. This oil payment assignment, like the ones 
mentioned above, was in the a&nount of the uncontested fair market value of the 
real estate received, plus interest on the unpaid balance remaining from time to 
time. 

J'frst, as to whether the proceeds were taxable as long term taxable gains under 
section 117' or as ordinary income subject to depletion. The Court of Appeals 

s See note 1, supra. 
sBoling Dome is a tract composed of various parcels of land. The owners of the royalty 

interests in sulphur produced from the separate parcels entered into a pooling agree&neat 
by which royalties from sulphur produced anywhere in Boliug Dome were distributed pro 
rata among all the royalty interest holders. In that sense was the interest of each "pooled. " 

& Section 117(a) (1) provides in relevant part: 
"The term 'capital assets' means property held by the taxpayer (whether or uot connected 
with his trade or business), but does uot include stock in trade of the taxpayer or other 
property of a kind which would properly be included in thc inventory of the taxpayer if on 
hand at the close of tbe taxai&le vear, or propertv held by the taxpayer primarily for sale 
to customers in the ordinary course of his trade or business, or property, used in the trade 
or business, of a character which is subject to the allowance for depreciation provided in 
section 28(1). . . or real property used in the trade or business of the taxpayer. " 58 
Stat. :&0, as amended, 56 Stat. 845. 

Section 117(a) (4) provi&lcs: 
"The term 'long-term capital gain' means gain from the sale or exchnuge of a capital asset 
held for more than 6 months, if aud to the extent such gain is taken into account in com- 
puting net income. " 56 Stat. 51, as amended, 56 Stat. 848. 

Section 117 (b) provides: "In the ease of a taxpayer, other than a corporation, only the following percentages of the 
gain or loss recognized upon the sale or exchange of a capital asset shall be taken into 
account in computing uet capital gain, uet capital loss, and net income: 
"100 per centum if the capital asset has been held for uot more than 6 months; 
"50 per centum if the capital asset has been held for more than 6 months. " 58 Stat. 848. 

475254* — 58 84 
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started from the premise, laid down in Texas decisions, see especially Tennant 
v. Dunn, 180 Tex. 280, 110 S. W. 2d o8, that oil payments are interests in land. 
We too proceed on that basis; and yet we conclude that the consideration received 
for these oil payment rights (and the sulphur payment right) was taxable as 
ordinary income, subject to depletion. 

The purpose of section 117 was "!. o relieve the taxpayer from. . . excessive 
tux burdens on gains resulting from a conversion of capital investments, and to 
remove the detern nt effect of those burdens on such conversions. " See Barnet 
v. Hortnei, 287 U. S. 108, 106. And this exception has always been narrowly 
construed so as to protect the revenue against artful devices. See Corn Products 
1leftetng Co. v. Conlnltssioner, 850 U. S. 46, 52 [T. D. 1787, C. B. 1!) )5 — 2, 511]. 

We do not see here any conversion of a capital investment. The lump sum 
consideration seems essentially a substitute for what would otherwise be re- 
ceived at a future time as ordinary income. The pay-out of these particular 
assigned oil payment rights could be ascertained with considerable accuracy. 
Such are the stipulations, Qndings, or clear inferences. In the O' Connor ease, 
tlie pay-out of the assigned oil payment right was so assured that the purchaser 
obtained a $9, 990, 850 purchase money loan at 8t+ percent interest without any 
security other than a deed of trust of the $10, 000, 000 oil payment right, he 
receiving 4 percent from the taxpayer. Only a fraction of the oil or sulphur 
rights were transferred, the balance being retained. " Ii'xcept in the F/cuing 
case, which we will discuss later, cash was received which was equal to the 
amount of the laconic to accrue during the term of the assignment, the assignee 
being compensated by interest on his advance. The substance of what was 
assigned was the right to receive future income. The substance of what was 
received was the present value of income which the recipient would otherwise 
obtain in the future. In short, consideration was paid for the right to receive 
future income, not for an increase in the value of the income-produciag property. 

These arrangements seem to us transparent devices. Their forms do not 
coutrol. Their essence is determined not by subtleties of draftsmanship but by 
their total effect. See Helpering v. Clifford, 809 U. S. 881 [Ct. D. 1444 C. B. 
1940 — 1, 105]; Harrison v. Schaffner, 812 U. S. 579 [Ct. D. 1508, C. B. 1941 — 2, 821). 
We have held that if one, entitled to receive at a future date interest on a bond 
or compensation for services, makes a grant of it by anticipatory assignment, 
he realizes taxable income as if he had collected the interest or received the 
salary and then paid it over. That is the teaching of Hi )raring v. Horst, 811 
U. S. 112 [Ct. D. 1472 C. B. 1940 — 2, 206], and Harrison v. Schaff»er, supra; and 
it is applicable here. As we stated in Helcering v. Horst, supra, 117, "The tax- 
payer has equally enjoyed the fruits of his labor or investment and obtained the 
satisfaction of his desires whether he collects and uses the income to procure 
those satisfactions, or whether he disposes of his right to collect it as the 

s Until 1946 the Commissioner agreed with the contention of the taxpayers in tliese 
cases that the assignment of an oil payment right was productive of a long-term capital 
gain. In 1946 he changed his mind and ruled that "consideration (not pledged for devel- 
opment) received for the assignment of a sliort-lived in-oil payment carved out of any 
type of depletable interest in oil anil gas in place (includiug a larger in-oil payment right) 
is ordinary income subject to the depletion allowance in the assignoiss hands. " G. C. M. 
24840, 1946 — 1 Cum. Bull. 66, 69, This ruliug was made applicable "only to such assign- 
ments made on or after April 1, 1'946, " I. T. 889o, 1948 — 1 Cum. Bull. 89. Iu 195i0 a fur- 
t)ier ruling was made that represents the present view of the Commissioner. I. T. 4008, 1950 — 1 Cum. Bull. 10, 11, reads in relevant part as follows: 
"After careful study and considerable experience with the application of G. C. 5I. 24849, 
supra, it is now concluded that there is uo legal or practical basis for distinguishing be- 
tween short-lived and long-lived in-oil payment rights. It is, therefore, the present posi- 
tion of the Bureau that the assignment of anr in-oil payment right (not pledged for de- 
velopment), which extends over a period less than the life of the depletable property in- 
terest from which it is carved, is essentially the assignment of expected income from such 
property interest. Therefore, the assignment for a consideration of anv such iu-oil payment right results in the receipt of ordinary income by the assignor which is taxable to him ivhen 
received or accrued, depending upon the method of accounting employed by him. vvhere the assignment of the in-oil payment right is donative, the transaction is considered as an assignment of future income which is taxable to the donor at such time as the incoiue from 
the assigned payment right arises. 

"Notwithstanding the foregoing, G. C. M. 24849, supra. , and I. T. 8985, supra, do not 
apply where the assigned in-oil payment right constitutes the entire depletable interest of the assignor in the property or a fraction extending over the entire life of the property. " 

The pre-1946 administrative practice was uot reflected in any published ruling or regu- 
lation. It therefore will not be presumed to have been known to Congress anil incorporated 
into the law by re-enactment. See Hslvering v. N. Y. Trust Co. , 292 U. S. 455, 467 — 468 
I Ct. D. 840, C. B, XIII — 1, 188J. Cf. United States v. Leslie Salt Co. , 850 U. S. 888, 889- 
807 [Ct. D. 1792, C. B. 1956 — 1, 677). Moreover, prior administrative practice is alwavs 
subject to change "through exercise by the adiuinistrative agent v of its continuing rule- 
making Power. " See Helvering v. Reynolds, 818 U. S. 428, 482 [Ct. D 1515, C. B. 1941 — 1, 871 J. 
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means of procuring them. " There the taxpayer detached interest coupons from 
negotiable bonds and presented theni as a gift to his son. The interest ivhen 
paid ivas held taxable to the father. Here, even more clearly than there, 
the taxpaver is convertin ~ future income into present income. 

Second, as to the El&»ii»y case. The Court of Appeals in the I'lcmfag case held 
that the transactions ivere taxfree under section 112 (b) (1) which provides; 

"No gain or loss shall be recognized if property helcl for productive use in 
trade or business or for investment (not including stock in trade or other 
property held priniarily for sale, nor stocks, bonds, notes, choses in action, 
certificates of trust or beneficial interest, or other securities or evidences 
of indebtedness or interest) is exchanged solely for property of a like kind 
to be held either for productive use in trade or business or for investinent. " 
53 Stat. 37. 

In the alternative and as a second ground, it' held that this case, too, was 
governed by section 117. 

We agree with the Tax Court, 24 T. C. 818, that this is not a tax-free exchange 
under section 112(b) (1). Treasury Regulations 111, promulgated under the 
1939 Act, provide in section 39. 112(b) (1) — 1 as respects the words "like kind, " 
as used in section 112(b) (1), that "One kind or class of property may not . , '. be 
exchanged for property of a difterent kind or class. " The exchange cannot 
satisfy that test where the effect under the tax laivs is a transfer of future income 
from oil leases for real estate. As we have seen, these oil payment assignments 
were merely arrangements for delayed cash payment of the purchase price of 
real estate, plus interest, ))foreover, section 39. 112(a) — 1 states that the "underly- 
ing assumption of these exceptions is that the new property is substantially 
a continuation of the old investment still unliquidated, " Yct the oil payment 
assignments were not conversions of capital investments, as we have seen. 
Reversed. 

SECTION 117(g). — CAPITAL GAINS AND I. OSSES: 
GAINS AND LOSSES FROM SHORT SALES, ETC. 

REGULATIQNs 118, SEOTIoN 80. 117 (g) (1): Gains and 
losses from short sales. 

Taxable status of gain or loss arising in connection with the execu- 
tion of "put" and "call" option transactions. See Rev. Rul. 58 — 984, 
page 270. 

SECTION 117(k). — CAPITAL GAINS AND LOSSES: 
GAIN OR LOSS IN THE CASE OF TIMBER OR COAL 

Rev. Rul. 58 — 135 REGULATIONs 118, SEGTIoN 89. 117(k) — 1: 
Gain or loss upon the cutting and dis- 
posal of timber and the disposal of coal. 

For purposes of determining capital gain or loss, timber is con- 
sidered cut in the year in which, in the ordinary course of bnsiness, 
the quantity of timber felled is first definitely determined, rather 
than at the time of felling. 

Advice has been requested whether the term "timber cut" referred 
to in section 117(k) (1) of the Internal Revenue Code of 1030 includes 
all timber cut or felled during the taxable year or whether the term 
Inay be construed as being applicable only when the quantity is first 
definitely determined. 

Section 117(k) (1) of the Code provides in part that a taxpayer, 
under certain circumstances, may elect upon his return for a taxable 
year to treat the cutting of timber for sale or use in his trade or busi- 
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ness as a sale or excha&)„& of su«li ti&nber cut &1uring such year. In 
c;ise su& h an election 1&as))« i& made gai» oi loss to tlie taxpayer is rec- 
&)g&iized in an imouiit eqiial to the difFereuce b& tween the adjusted 
b;isis for depletion of such ti»iber in tl&e li;iii&1s of tlie taxpayer and 
its fiiir market, value as of tlic fi&;1 &1;iy of th& t ixible year in ivhich 
SL&ch t i&libel' is &'ut. 

Although section 117(k) (1) lii»its the al)plication of the section to 
timber actually «ut or f& 1le&1, for pra& ti&:il tiu&ber operations it is gen- 
eral1y impossible to obtaiii a ieaso»ably accurate meisurement of 
quantity at the t i &ne the timber is cut or felled. 

The problem of «s«crtaiuin~&» lvhen timb&. r is «ut during the taxable 
year appears to i&ave beeu &riven specifi . «onsidei'ation in section 
30. 23(nl) — 21(c) of Re&rulatioi&s 118, relat. in&r to depletion allowance 
of tiiiiber. This section states that "The depletion of timber takes 
place at the time the tiinbei is felled. Since, however) it is not 
ordinarily practicable to deterinine the quantity of timber immedi- 
ately after felling, depletion for pulyioses of accouiitiiig ivill be treated 
as taking place at tlie time ivhen, in the process of exploitation, the 
quantity of timber felled is fir~st delinitely determined. " 

Thus, it has been tlie general practice iu the ti&nber industry to 
determine the quantity of the timber cut during a taxable year for 
depletion purposes wl&en in the process of exploitation, the timber 
is first actually measured. This deterinination usually takes place 
at the log landing, river bank or at the Inill and also serves as the 
point when the qu~antity of logs is inventoried, since it is generally 
impractical to obt:iin a reasonably accurate n&ebs»re»&e»t of quantity 
at tlie tinle timber is felled. This is due partly to the fact that timber 
lvhen first felled, cannot be turned for inspection of defects and dam- 
age in falling and the additional fact that the logs may be lost, dam- 
aged or destroyed in the course of handling, transportation and 
duinping. 

It is the opinion of the Iuterual Revenue Service that the treat- 
ment provided in the regiilations under section 23(m) of the 1030 
Code in determining depletion is equally applic ible to section 
117(k) (1) in determining capital gain or loss. Therefore, it is 
held that, for purposes of section 117 (k) (1) of the Internal 
Revenue Code of 1030 timber shall be considered cut at the time when, 
in. the ordinary course of business, the quantity of tiinber felled is 
first definitely determined, rather than at the time of felling. Tax- 
payers are required to hold to a consisteilt scaling practice and may 
not shift the s«aling point to obtain a tax adviiritage. 

There has been included in the regulations under section 631(a) 
of the Internal Revenue Code of 1054 (which corresponds to section 
117(k) (1) of tlie 1030 Code) a provision under which the position 
here set forth is made equally applicable under tlie 1054 Code. See 
section 1. 631-1(a) (2) of the I»come Tax Regulations. 

Rev. Rul. , )8 — 266 

Direct expenses incurred in connection ivith the disposal of coal 
or timber subje«t to the provisions of section 11& tk) t2) of the 
Internal Revenue Code of 1MO reduce the amount received for the 
purpose of computing gain or loss from such disposal of coal or 
timber. Whether anv expense is a "direct expense" is a matter 
io be determined largely on the strength or persuasiveness of the 
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facts of each particular ease and how closely related are the activ- 
ities in connection ivith which the expense is incurred to the disposal 
of the coal or timber. 

Advice has been requested as to the Federal income tax treatment 
of expenditures ii hich are directly attributable to the disposal of coal 
or timber under the provisions of section 117(k) (2) of the Internal 
Revenue Code of 1989. 

The taxpayer in this case is a corporation which is the owner and 
lessor of coal lands. Substantially all of its income is derived from 
the disposal of coal within the purview of. section 117(k) (2) of the 
Code. In connection with and directly attributable to the disposal of 
coal so as to produce the maxiniiun income therefrom, the taxpayer 
expends substantial amounts for checking the lessee's records for 
accounting and billing purposes, for mining engineers to insure that 
the maximum amount of coal will be mined by modern methods, for 
supervisory safety measures, etc. 

Section 117(k) (2) of the Code, as amended by the Revenue Act of 
1951, 65 Stat. 4M, 26 U. S. C. 117, provides, in part, as follows: 

In the ease of the disposal of timber or coal (including lignite), held for more 
than 6 months prior to such disposal. by the owner thereof under any form or 
type of contract by virtue of which the owner retains an economic interest in 
such timber or coal, the difference between the amount received for such timber 
or coal and the adjusted basis thereof shall be considered as though it were a 
gain or loss, as the case may be, upon the sale of such timber or coal. Such 
owner shall not be entitled to the allowance for percentage depletion provided 
for in section 114(b) (4) with respect to such coal. * * * (Italics supplied. ) 

The specific question, therefore, is whether the words "amount 
received, " as used in section 117(k) (2) of the Code mean the gross 
amount received or whether these words are to be interpreted to mean 
the gross amount reduced by the direct expenses incident to the 
transaction. 

Section 117(k) (2) of the Code was originally added to the Code by 
section 127 (a) of the Revenue Act of 1948, C. B. 1944, 756 at 778, and, 
as enacted at that time, was applicable only with respect to the 
disposal of timber. 

Senate Report No. 627, 78th Cong. , First Session, C. B. 1944, 978 
at 998, on the Revenue Act of 1948 states: 

Your committee is of the opinion that various timber owners are seriously 
handicapped under the Federal income and excess profits tax laws. The law 
discriminates against taxpayers who dispose of timber by cutting it as compared 
with those who sell timber outright. The income realized from the cutting of 
timber is now taxed as ordinary income at full income and excess profits tax rates 
and not at capital gain rates. In short, if the taxpayer cuts his own timber he 
loses the benefit of the capital gain rate which applies when he sos the same 
timber outright to another. Similarly, owners who sell their timber on a so- 
called cutting contract under which the owner retains an economic interest in 
the property are held to have leased fheir property and are therefore not accorded 
under present law capital-gain treatment of any increase in value realized over 
the depletion basis, 

It is apparent that, in the above statement, a comparison was being 
made of economic income from sale versus economic income from 
cutting or lease. The impact of income tax upon a taxpayer deriving 
income from cutting or lease discriminated against such taxpayer as 
compared with the impact of the lov-er capital gain rate applicable to 
a taxpayer deriving income from a sale. 
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It has been the consistent position of the Internal Revenue Service, 
in connection with transactions qualifying for capital gain or loss 
treatment, that selling expenses are treated as an o6'set to the selling 
price. I. T. 2305, C. B. V — 2, 108 (1920); (. llrs. ) E. A. Grign v. 
Contsnissioner, 19 B. T. A. 1243; Therese C. Johnson v. Commissioner, 
7 T. C. 465, acquiescence C. B. 1946 — 2, 3. Since the selling expenses 
in a sale of a capital asset are considered in arriving at income subject 
to capital gain tax, it would seem reasonable to give like considera- 
tion to direct expenses in connection v ith income from leases. In this 
way the comparison set forth in the above Committee Report would 
constitute a comparison of like concepts and aRord a basis for a sound 
determination as to a finding of discrimination between similarly 
situated taxpayers. The fact that selling expenses may be of a recur- 
I ing nature has been held not to affect their treatment as an adjust- 
lnent to the selling price. General Spring Corporation v. Commis- 
sioner, Tax Court Memorandum Opinion, entered July 27, 1953. 

Section 112(a) of the Code provides in general that, upon the sale 
or exchange of property, the entire amount of gain or loss determined 
under section 111 of the Code shall be recognized. Section 111 of the 
Code provides, in part: 

(a) COMPUTATIDN oF GAIN oR Loss. — The gain from the sale or other dis- 
position of property shall be the excess of the amount realized therefrom over the 
adjusted basis provided in section 113(b) for determining gain, and the loss shall 
be the excess of the adjusted basis provided in such section for determining loss 
over the amount realized. 

(b) EL. MDUNT REALIzED. — The amount realized from the sale or other disposi- 
tion of property shall be the sum of any money received plus the fair market 
value of the property (other than money) received. 

There is no essential difference between the ~ords "amounts re- 
ceived" found in section 117(k) (2) of the Code and "money received" 
as used in section 111. tTnder section 117(k) (2), since the transaction 
is considered as though it were a gain or loss upon the sale of such 
timber or coal, and under appropriate circumstances, as provided by 
section 117(j), gain is considered as long-term capital gain, the direct 
expenses incident to the transaction should constitute a reduction of 
the "amount received" in the same manner that selling expenses reduce 
the sales price. 

The words "amounts received" are found in section 117(f) of the 
Code. Section 117(f) of the Code provides: 

RETIEEMEIvr OF BONDs, ETO. — For the purposes of this chapter, amounts re- 
ceived by the holder upon the retirement of bonds, debentures, notes or certiii- 
catcs or other evidence of indebtedness issued by any corporation (including 
those issued by a government or political subdivision thereof), xvith interest 
coupons or in registered form, shall be considered as amounts received in 
exchange therefor. 

The ejfect of this section is to convert ordinary income or loss to 
capital gain or loss, without any reference however to section 117(j) 
of the Code. Section 117(f) has been a part of the Code since its 
enactment in 1939. 

In the case of An'tears A. Atlas v. Commissioner, Tax Court Memo- 
randum Opinion, entered January 27, 1945, two of the questions in 
issue were whether the taxpayer realized tax~able income in 1940 when 
he surrendered bonds purchased at a discount and whether the gain, 
if any, is taxable in part as a long-term capital gain. In accordance 
with the provisions of section 117(f) of the Code, the court held: 
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We think that the surrender of the $01, 000 bonds, Series hf — 1184, for the Fort 
Hubbard Apartn&cuts was the e&luivalent of the retirement of the bonds by the 
Bankers Trust Co. The gain to the petitioner upon such transaction was the 
difference between the cost of the bonds, $23, 430. 77, and thc stipulated fair mar- 
ket value of the Fort Hubbard Apartn&cuts received, $70, 000, less the fees, com- 
missions and expenses amounting to $1. 79;&. 50, or a net gain of $44, 773. 73. 

"The an&ount of the gain attributable t» each period is the dilference between 
the cost of the bonds acquired in such pe&iod and an aliquot portion of the net 
amount received upon surrender of the bonds, $70, 000 less $1, 795. 50, or $08, 204. 50. " 

In the case of a corporation deriving substantially all its income 
from coal or timber leases, to which section 117(k) (2) of the Cocle is 
applicable, the tax relief intended by the Congress in enacting this 
section ~ould be largely lost if the direct expenses attributable to the 
lease were not considered in arriving at, the gain which mould be 
treated as long-term capital gain. Under such circumstances, the cor- 
poration mould either clerive no tax benefit from these expenses, if the 
alternative tax under section 117(c) (1) of the Code was applicable, 
or it. mould derive no tax benefit under section 117(k) (2) if its direct 
expenses mere so large as to make the alternative tax under section 
117 (c) (1) inapplicable. 

On the other hand, in the case of a corporation realizing appreciable 
ordinary income, as mell as income from section 117(k) (2) leases, if 
the direct expenses are not considered in arriving at the gain computed 
under this section, the gross prost from the lease (gross amount re- 
ceived less cost depletion) ivi[1 be subject to a maximum tax at 
substantially lower long-term capital gain rates, whereas the direct 
expenses will in turn of['set the ordinary income subject to the higher 
corporate normal and surtax rates. There appears to be no basis for 
concluding that section 117(k) (2) was intended to operate in such a 
manner as to favor corporations deriving both ordinary income and 
section 117(k) (2) income as against corporations deriving only section 
117(k) (2) income. 

Accordingly& it is held that direct expenses incurred in connection 
with the disposal of coal or timber subject to the provisions of section 
117(k) (2) of the Code reduce the amount received for the purpose of 
computing gain or loss from such disposal of coal or timber. Whether 
any expense is a "direct expense" is a matter to be determined largely 
on the strength or persuasiveness of the facts of each particular case 
and how closely related are the activities in connection with which 
the expense is incurred to the disposal of the coal or timber. 

Gain or loss where a taxpayer has a proprietary interest, in timber 
cut by himself. See Rev. Rul. 58 — 295& page 249. 

REGULATIONs 1 18, SECTION 89. 1 18 — 1: Losses 
from wash sales of stock or securities. 

(Also Part I, Section 1091; 20 CFR 1. 1091 — 1. ) 
United States Treasury 2~/s percent bonds maturing September 

15, 1972, but callable on and after September 15, 1967, at par (face 
amount) and accrued interest, not redeemable at par and accrued 

Rev. Rul. 58 — 210 

SECTION 118. — LOSS FROM WASH SALES OF STOCK OR 
SECURITIES 
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interest for application in payment of Federal estate taxes due 
from a deceased owner's estate, and eligible for unrestricted invest- 
ment by comniercial banks, were, when purchased by a taxpayer on 
June 17, IM8, not "substantiallv identical, " within the meaning of 
section 118 (a) of the Internal Revenue Code of 1969 (now section 
1001 (a) of the Internal Revenue Code of 1064), to United States 
Treasury 2~/q percent bonds, of equal face (principal) amount, 
maturing December lo, 1972, but callable on and after December Io, 
1067, at par and accrued interest, redeemable at par and accrued 
interest for application in paymeut of Federal estate taxes due from 
a deceased owner's estate, and not eligible until on and after De- 
cember 16, 1062, for unrestricted investment by commercial banks, 
when the latter bonds were sold by the taxpayer on May 18, 10os. 
Therefore, deduction of a loss sustained upon such sale is not pro- 
hibited by section 118 (a) of the Code. 

I. T. 1366, C. B. I — 1, 161 (1922) is clarified and amplified. I. T. 
2672, C. B. XII — 1, 72 (1088), and G. C. M. 21496, C. B. 1080 — 2, 
160 are clarified. 

Advice has been requested whether a loss sustained by a taxpayer 
upon the sale on May 18, 1958, of United States Treasury 9&/2 percent 
bonds of December 15, 1967 — 7o is nondeductible, under section 118 (a) 
of the Internal Revenue Code of 1M9 (now section 1091 (a) of the 
Internal Revenue Code of 1954), where the taxpayer on June 17, 1953, 
purchased an equal face (principal) amount of United States 
Treasury 91/2 percent bonds of September 15, 1967 — 79. 

Section 89. 118 — 1(a) of Regulations 118, promulgated under section 
118(a) of the Code, provides, in part, as follow. s: 

A taxpayer cannot deduct any loss claimed to have been sustained from the 
sale or other disposition of stock or securities if, within a period beginning 60 
days before the date of such sale or disposition and ending 80 days after such 
date (referred to in this section as the 61-dar period), he has acquired (by 
purchase or by an exchange upon which the entire amount of gain or loss was 
recognized by law), or has entered into a contract or option so to acquire, 
sabstautiall)i identical stock or securities. However, this prohibition does not 
apply (1) in the case of a taxpayer, not a corporation, if the sale or other dis- 
position of stock or securities is made in connection with the taxpayer's trade 
or business, or (2) in the ease of a corporation, a dealer in stock or securities, 
if the sale or other disposition of stock or securities is made in the ordinary 
course of its business as such dealer. [Italics supplied. ] 

Inasmuch as the date of the purchase involved, in relation to the 
date of the sale involved, is clearly within the period prescribed in 
section 118(a) of the Code, and section 89. 118 — 1(a) of Regulations 
118, the question presented is whether the bonds purchased vere, 
within the meaning of such sections, "substantially identical" to the 
bonds sold. 

In Rev. Rul. 58 — 911, page M9, it is statcdinter ah'a: 
Generally, respective bonds are "substantially identical, " within the meaning 

of section 118(a) of the Code, if they are not substantially diferent in any 
material feature (unaifected by any related material feature, or as affected 
by such other feature or features), or because of differences in several material 
features considered together. On the other hand, they are not "substantially 
identical, " within such meaning, if they are substantially different in any ma- 
terial feature (unaftected by any related material feature, or as aifected by 
such other feature or features), or because of differences in several material 
features considered together (i. e. , even though each of such difterences con- 
sidered alone might not be regarded as substantial). In determining whether 
or not bonds purchased vere substantially identical with bonds sold, the bonds 
purchased must, of course, be compared as they existed when purchased with 
the bonds sold as they existed when sold. 

The fact that bonds of one series have the same, or approximately the same, 
market value on a particular day, or days, as bonds of another series of the 



525 [Regs. 118, If 39. 118-1. 

same obligor, equally secured, and bearing interest at the same rate, does not 
necessarily establish that the respective bonds are "substantially identical, " 
for that ma'1-et situation can occur even if such respective series of bonds have 
substantially different maturity dates (unafTected, or as affected, by earlier 
call provisions) but, where they so differ, their market prices often are substan- 
tially higher on the substantially longer term series (than on the substantially 
shorter term series) when the market for the bonds is strong (usually during 
periods of generally low interest rates) and the reverse frequently occurs when 
the market for the bonds is v eak (usually during periods of generally high 
interest rates). 

The United States Treasury 21/s percent bonds sold by the taxpayer 
on May 18, 19M, are dated november 15, 1945, and bear interest from 
that date, payable on a semiannual basis June 15 and December 15, 
until their principal becomes payable. They mature December 15, 
1972, but may be redeemed, at the option of the United States, on and 
after December 15, 1967, in whole or in part, at par (face amount) 
and accrued interest, on any interest day or days, on four months' 
notice. They are redeemable, at the option of the representative of 
a deceased owner's estate, for application in payment of Federal 
estate taxes due therefrom, ;it par and accrued interest. In Revenue 
Ruling 156, C. B. 1953 — 2, 253, such redemption-application of United 
States Treasury bonds so redeemable is illustrated and procedure for 
obtaining and effecting it is set forth. Under their original issuance 
terms, they were not eligible before December 15, 1962, for unre- 
stricted investment by "commercial banks" (defined for this purpose 
as banks accepting demand deposits), but, under Treasury Department 
Circular Xo. 942, dated December 22. 1954, 19 F. R. 9298 such restric- 
tion was removed effective January 1, 1955. Bonds of this series 
were issued in interchangeable denominations of $500, $1, 000, $5, 000, 
$10, 000, $100, 000, and $1, 000, 000. Treasury Department Circular 
No. 776, dated October 29, 1945, 10 F. R. 18777. The taxpayer had 
purchased them in a prior year at par. He sold them on the market 
at 9124/3Q (dollars per $100 face amount). Thus) he sustained a loss 
upon such sale. 

The United States Treasury 2&/a percent bonds purchased by the 
taxpayer on June 17, 1953, are dated October 20, 1941, and bear 
interest from that date, payable on a semiannual basis Ma~rch 15 and 
September 15, until their principal becomes payable. They mature 
September 15, 1972, but may be redeemed, at the option of the United 
States, on and after September 15, 1967, in whole or in part, at par 
and accrued interest, on any interest, clay or days, on 4 months' notice. 
They are not redeemable, at the option of the representative of a de- 
ceased owner's estate, for application in payment of Federal estate 
taxes due therefrom, ~at par and accrued interest. They are eligible 
for unrestricted investment by commercial banks, and were so eligible 
immediately upon being issued. Bonds of this series were issued in 
interchangeable denominations of $50, $100, $500, $1, 000, $5, 000, 
$10, 000, and $100, 000; but, under Treasiiry Department Circular Xo. 
789, dated June 10, 1946, 11 F. R. 6494, a $1, 000, 000 donomination was 
also made available in this series. Treasury Department Circular Xo. 
670, dated October 9, 1941, 6 F, R. 5150. The taxpayer purchased them 
on the market at 91r%2. 

I. T. 1865, C. B. I — 1, 151 (1922), holds that 4&/4 percent Second 
Liberty Loan bonds and 4f/4 percent Fourth Liberty Loan bonds were 
not "substantially identical pi operty, " within the meaning of section 
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214(a) 5 of the Revenue Act of 1921. At the time of publication of 
that ruling, such bonds were widely owned and their call and maturity 
&lates and market values were generally well known and readily avail- 
able; and it was intimated in the ruling that the market values and 
ni;iturity dates of tile respective Liberty bond issues were substantially 
difFerent without specifically stating such values and dates or the dif- 
ferences therein. Also, in that ruling, certain statements, ivhich were 
made by Dr. Adams (Treasury Depaitment tax advisor) and two 
united States Senators at a hearing before the Senate Finance Com- 
mittee in reference to section 214(a) 5 of the Revenue Bill of 1921, 
were quoted as setting forth application of the part of section 
214(a)5 of the Revenue Act of 1921 under consideration in the 
ruling without definitely in(1 icating that, when those statements 
were made (October 2, 1921), section 214(a) 5 of the then-proposed 
Revenue Bill of 1921 contained the words "identical property" (see 
H. R. Report No. 850, 67th. Cong. C. B. 1989 — 1 (Part 2), 168 at 177; 
and Senate Report Xo. 275, 67th Cong. , C. B. 1989 — 1 (Part 2), 181 
at 191) instead of the words "substantially identical property" later 
embodied therein (October 8, 1921) as ultimately enacted as a part of 
the Revenue Act of 1921 (EE. R. Conference Report No. 486, 67th 
Cong. , C. B. 1989 — 1 (Part 2), 206 at 214, 222), and no statements were 
quoted or mentioned that were made when the word "substantially" 
was inserted in the legislation. Therefore, I. T. 1365, supra, is clari- 
fied and amplified as follows: 

(1) The fourth paragraph of tlie ruling is restated to read as 
follows: 

"Substantially identical property" does not include all of one kind or class 
of property, the meaning given to "property of a lil-e 1-ind" under section 
202(c)1, Revenue Act of 1021, but is limited to property ivhich is substantially 
the same in all important particulars. Important features of securities include 
their earning power or interest rate; value of assets, tangible or intangible, or 
security; and conditions of retirement, or, in the case of bonds, maturity dates 
and earlier call provisions. The respective market values, maturity dates, 
and earlier call dates of the second Liberty loan 4' per cent bonds and the 
fourth Liberty loan 4' per cent bonds are different; the differences in the 
latter two particulars being very substantial in view of the relatively short 
periods the bonds may run before they cease to bear interest. The second 
Liberty loan 4~/q per cent bonds, dated liar 9, 1018, mature November 15, 
1942, but are callable on and after November 15, 1027, in whole or in part. at 
par (face amount) and accrued interest, on any interest day or days, on six 
months' notice, whereas the fourth I. iberty loan 4' per cent bonds, dated 
October 24, 1918, mature October lo, 1938, but are callable on and after October 
15, 1033, in whole or in part, at par and accrued interest, on any interest day 
or days, on six months' notice. (Treasury Department Circulars Nos. 114 and 
121, dated AIay 9, 1918, and September 28, 1918, respectively). This of itself 
shows that there is no substantial ideutity between those respective bonds. 

(2) At the end of the fifth paragraph of the ruling, the following 
is added (as a part of such paragraph): 
The above-quoted statements were made (October 2, 1021) in reference to 
section 214(a)5 of the Revenue Bill of 1921 (as then proposed) when it con- 
tained the words "identical property. " Later (October 8, 1021), when the 
words "substantially identical property" were substituted in section 214(a)5 
as ultimately enacted as a part of the Revenue Act of 1921, Dr. Adams 
(Treasury Department tax advisor) conunented, Part 2, page 387: 

The [proposed] statute now uses the word "identical. " It has been sug- 
ested from manv quarters that unless you wish to make that verv rigid you had 

better put in "substantially identical. " 
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I. T. 2672, C. B. XII — 1, 72 (1930), with respect to the first issue 
therein, holds that, a $1, 000 four percent municipal bond maturing 
"in 1977, " sold by the taxpayer "subsequent to June 6, 1962, " for 
$770 and accrued interest, and a $1, 000 four percent bond of the same 
municipality maturing "in 1980, " purchased by the taxpayer "on 
the same date" for $777. 50 and accrued interest, were not "substan- 
tially identical securities, " within the meaning of section 118 of the 
of the Revenue Act of 1932. It was stated in the ruling that the 
bond. purchased was "of the issue of 1030 and matures in 1080" with 
interest "payable on October 1 and April 1 of each year, " and that it 
"was issued more than three years after the other" (sold) which 
was "of the issue of 1927 "' "' " and matures in 1077" with interest, 
"payable on May 1 and November 1 of each year. " Hence, it appears 
that the bond sold matures May 1, 1077, and that the bond purchased 
rnatures October 1, 1980. Accordingly, there was a difference between 
their respective m~aturity dates of three years and five months. It is 
evident that such diff'erence was not, very great in relation to the 
long periods which remained (when the sale and purchase involved 
were made) before the respective maturity dates, namely, about forty- 
five and forty-eight years, respectively. Since there ~divas no other 
major diff'erence set forth or indicatecl as to the respective bonds, the 
ruling must be regarded as borderline, although the Internal Revenue 
Service will continue to follow it in like cases. Compare the holding 
on Issue 1 in . llarie B'anlin, et aL, Executors of the estate of Belle 
C. Ilershrnan 3$artinels v. Commissioner, 88 B. T. A, 811, affirmed 
108 Fed. (2d) 420, discussed in Revenue Ruling 58 — 211 supra. Inso- 
far as disclosed in I. T. 2672, supra, the diff'erence between the respec- 
tive bond values indicated therein ($770 a»d $777. 50) merely re- 
fiected the market value effect, on the particular day involved, of the 
diff'erence between then-remaining terms of the respective bonds 
concerned. 

However, in that ruling reference was made, in its syllabus, to the 
"diff'erent dates of issue" and, in its body, it was pointed out that one 
of the respective bonds «was issued more than three years after the 
other. " It is believed that those apparently rleliberate references 
to issue dates as material factors were inappropriate and may be 
misleading. Manifestly, issue dates of bonds are not material fea- 
tures or particulars thereof at all in determining whether or not re- 
spective issues or series sold and purclrased were "substantially 
identical securities, " within the meaning of the "wash sales" statutory 
provisions, unless some material factor or factors are dependent upon 
such dates, a situation which does not appear in the ruling. Also, in 
that ruling, reference was macle, in its syllabus, to "diff'erent interest 
payments" and, in its body, it was pointed out that "The interest on 
the two bonds is payable on diff'erent dates. " It is believerl that those 
apparently deliberate references to interest payment dates as material 
factors too were inappropriate, on the basis of the pertinent facts 
appearing in the ruling, and likewise may be misleading. The stated 
interest payment dates were, as to the bond sold, "May 1 and Novem- 
ber 1 of each year" and, as to the bond purchased, "October 1 and 
April 1 of each year. " In other words, as to both bonds, the interest 
was payable on the same basis, i. e. , semiannually. Thus, the differ- 
ences in the interest payment dates of the respective bonds involved 
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i» the ruling, wliich had maturity d;iles extending about forty-five 
ye;irs a»d fo~rty-eiglit years, respectively, in the future from the date 
of the sale and purchase involved, were so largely formal and rela- 
tively i»substantial, ivhether consirlcred by themselves or together 
with some other difFerence or differences in the bonds, as also not 
to be material factors. Therefore, in order to clarify the ruling, 
the references therein to the difference in the dates of issue 
ancl interest payment dates involved as material factors should be 
clisregarded. 

For the same reasons, in order to clarify O. C. &&I. 21496, C. B, 
1960 — 2, 160, similar references therein to issuance and interest pay- 
nient dates as niaterial factors should be disregarded. In tliat ruling, 
it was held that 26m rlollars 'll Company se~ven percent convertible 
notes which maturecl September 1, 1082, and were in default as to 
principal an&1 interest, purchased by the taxpayer on January 5, 1088, 
and 26m dollars . II Company five percent first and refuncling bonds 
which mature in 1066, sold by him on the same day, were not "sub- 
stantially identical securities, " within the meaning of section 118 of 
tlie Revenue Act of 1988, even thougli the entire issue of the notes 
was secured by a, pledge of y dollars of tlie 3f Company five percent 
first and refunding bonds of 1066. 

In Afar orie A. Coo&peel/ v. Comvnueioner, 89 B. T. A. 916, Issue 
3, acquiescence C B. 1089 — 2, 6, it was held that certain corporate stock 
of the City of Xew York (considered as the equivalent of bonds) sold 
on one day and certain other corporate stock of the same City (also 
considered as the equivalent of bonds) purchased on the next day 
were not "substantially identical, " withI» the meaning of section 118 
of the Revenue Act of 1982, whci'e inter «lie, their respective maturity 
dates differed at least five years and four months with the nearest 
such date about twenty-three years and four months from the sale 
and purchase d;ites involved. 

In the instant case, the respective United States Treasury bonds 
involve&i were identical as to interest rates. As hereinbefore indi- 
cated, since the interest o» all the bonds involved is payable on the 
same basis, namely semiannually, and they had:ibout fourteen or 
more years to run, the fact that such interest p;iyment dates are June 
15 and December 15 as to the bonds sold and March 15 a»d Septeniber 
15 as to tlie boncls purchased is considered to be so largely formal 
and relatively insubstantial as to be imniaterial here. Also, the 
difl'erences betiveen the denominations in wliich the respective series 
of bonds involved were issued and available are considered to be so 
formal and nomi»al as to be immaterial here; for, otherwise, form 
would be exalted vhere. substance should prevail. The difFerence 
betv-ee» the price received for the bonds sold and that paid for the 
bonds purchased, nainely s/32 point, is so small that is could represent 
a single day's fiuctuation in the market value of either of the respec- 
tive issues of bonds and is manifestly very nominal. Hence, it is 
comparatively insignificant and clearly does not denote any substantial 
difFerence in the respective bonds, either by itself or coupled with the 
difFerences in their earliest call dates and maturity dates. The re- 
spective bonds differed only three months in earliest call dates and in 
maturity dates a»d such dates are over fourteen years and nineteen 
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years, respectively, in the future from the sale and purchase dates 
mvolved, which periods of time are considered to be sufficiently long 
to make the three-month differences in the respective earliest call dates 
and respective maturity dates, although material, relatively insub- 
stantial by themselves. Compare Rev. Rul. 58 — 211, supra. . IXowever, 
the respective bonds difi'ered in two other material respects. The 
bonds sold are redeemable at par and accrued interest for application 
in payment of Federal estate taxes due from a deceased owner's estate, 
whereas the bonds purchased are not so redeemable; and the bonds sold 
frere then not eligible until on and after Decelnber 15, 1062, for unre- 
stricted investment by commercial banks (defined as above stated), 
whereas the bonds purchased were already so eligible. Without 
deciding here ivhether or not each of those two difierences considered 
by itself renders the respective bonds substantially different, it is 
concluded that all of the material diRerences involved considered to- 
gether render the respective, bonds substantially difi'erent. 

In view of the foregoing, it is held that United States Treasury 
21/2 percent bonds maturing September 15, 1072& but callable on and 
after September 15, 1067, ~at par and accrued interest, not redeem- 
able at par and accrued interest for application in payment of Federal 
estate taxes due from a deceased owner's estate, and eligible for unre- 
striced investment by commercial banks, were, when purchased by a 
taxpayer on June 17 1058, not "substantially identical, " within the 
meaning of section 118(a), of the Code, to United Sta~tes Treasury 
21/2 percent bonds, of equ;&1 face amount, maturing December 15, 
1072. These latter bonds are callable on and after December 15, 1067, 
at par and accrued interest, redeemable at par and accruecl interest 
for application in payment of Federal estate taxes due from a deceased 
owner's estate, and not eli~&&ible until on and after December 15, 1062, 
for unrestrict~ed investment by commercial banks, when the latter 
bonds were sold by the taxpayer on May 18, 1053. Therefore, de- 
duction of a loss sustained upon such sale is not prohibited by section 
118 (a) of the Code. 

Although the instant ruling is made under the 1089 Code, the prin- 
ciples thereof are equally applicable under the 1054 Code. 

Rev. Rul. 58 — 211 

United States Treasurr 2&/q percent coupon (bearer) bonds ma- 
turing December lo, 1062, but callable on and after De«&mber lo, 
19o0, at par (face amount) and accrued interest, ivcre, when pur- 
chased by a taxpayer on, J une 24, 19:&3, "substantially identi«al, " 
within the meaning of section 118(a) of the Internal Revenue Code 
of 1030 (now section 1001(a) of the Internal Revenue Code of 
1954), to l'nited States Treasury 2&/q percent registered bonds, of 
equal face (principal) amount, maturing June 15, 1962, but callable 
on and after June 15. 1050, at par and accrued interest, ivhen the 
latter were sold by the taxpayer on July 24, 1053. Therefore, 
under that section, a loss sustained upon such sale is uon&leductible, 
unless (1) incurred in trade or business by a taxpayer other than 
a corporation, or (2) the taxpayer is a «orle&ration and dealer in se- 
curities and made the sale in the ordinary course of its business as 
such dealer. 

Aclvice has been requeste&l whether &rr not a loss sustaine&l by a tax- 
payer upon the sale on July 24, 1053, of United States Treasury 21/4 
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percent registered bonds of June 15, 1959 — 62 is nond. eductible, under 
section 118(a) of the Internal Revenue Code of 1989 (now section 
1091(a) of the Internal revenue Code of 1954), where the taxpayer 
on June 24, 1953, had purchased an equal face (principal) amount of 
United States Treasury 21/4 percent coupon (bearer) bonds of De- 
cember 15, 1959 — 62. 

Section 89. 118 — 1(a) of Regulations 118, promulgated under section 
118 (a) of the Code, provides, in part, as follows: 

A taxpayer cannot deduct any loss claimed to have been sustained from the 
sale or other disposition of stock or securities if, within a period beginning 
30 days before the date of such sale or disposition and euding 30 days after such 
date (referred to in this section as the 61-day period), he has acquired (by pur- 
chase or by an exchange upon which the cutire amount of gain or loss u as recog- 
nized by law), or has entered into a contract or option so to acquire, sub- 
stantially identical stock or securities. EIowerer, this prohibition does not 
apply (1) in the case of a taxpayer, not a corporation, if the sale or other 
disposition or stock or securities is made in connection with the taxpayer's 
trade or business, or (2) in the case of a corporation, a dealer in stock or securi- 
ties, if the sale or other disposition of stock or securities is made in the ordinary 
course of its business as such dealer, (Italics supplied. ) 

Inasmuch as the date of the purchase involved, in relation to the date 
of the sale involved, is clearly within the period prescribed in section 
118(a) of the Code and section 89. 118 — 1(a) of Regulations 118, the 
question presented is whether or not the bonds purchased were, within 
the meaning of such sections, "substantially identical" to the bonds 
sold. 

Generally, respective bonds are "substantially identical, " within the 
meaning of section 118(a) of the Code, if they are not substantially 
difFerent in any material feature (una8ected by any related material 
feature, or as a8ected by such other feature or features), or because 
of difFerences in several material features considered together. On 
the other hand, they are not "substantially identical, " within such 
meaning, if they are substantially di8erent in any material feature 
(una8ected by any related material feature, or as a8ected by such 
other feature or features), or because of di8erenccs in several material 
features considered together (z. e. , even though each of. such difFer- 
ences considered alone might not be regarded as substantial). In 
determining whether or not bonds purchased were substantially iden- 
tical to bonds sold, the bonds purchased must, of course, be compared 
as they existed when purchased with the bonds sold as they existed 
when sold. 

The fact that bonds of. one series have the same, or approximately 
the same, market value on a particular day, or days, as bonds of another 
series of the same obligor, equally secured, and bearing interest at 
the same rate, does not necessarily establish that the respective bonds 
are "substantially identical, " for that market situation can occur even 
if such respective series of bonds have susbstantially di8erent maturity 
dates (una8ectcd, or as a8ected, by earlier call provisions) but, +here 
they so difFer, their market prices often are substantially higher on 
the substantially longer term series (than on the substantially shorter 
term series) when the market for the bonds is strong (usually during 
periods of generally low interest rates) and the reverse frequently 
occurs when the matket for the bonds is weak (usually during periods 
of generally high interest rates) . 
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Although redemption under many prematurity call provisions is 
at par (f~ace amount) and accrued interest, under others it is at a 
stipulated amount that is above par and accrued interest, " ancl in some 
of the latter such amount is (1) an unconditional prematurity "gen- 
eral redemption price" or (2) a lower prematurity "special redemption 
price" applicable only in specified contingent events. See Rev. Rul. 
56 — 898, C. B. 1956 — 2& 984. 

The United States Treasury 2&/q percent registered bonds sold by 
the taxpayer on July 24, 1958, are dated June 1, 1945, and bear interest 
from that date, payable on a semiannual basis June 15 and December 
15, until their principal becomes payable. They mature June 15, 
1962, but may be redeemed, at the option of the U'nited States on and 
after June 15, 195, in whole or in part, at par and accrued interest, 
on any interest day or days, on four months' notice. They are redeem- 
able, at the option of the representative of a deceased owner's estate, 
for application in payment of Feder;il estate taxes due therefrom, at 
par and accrued interest. They were not acceptable before June 15, 
195, to secure deposits of public moneys, but became so acceptable 
on and after that date. They were not eligible before June 15, 1952, 
for unrestricted investment by "commercial banks" (defined for this 
purpose as banks accepting demand deposits), but became so eligible 
on and after that date. Bonds of this series were issued in bearer form 
with interest coupons attached or registered as to principal and inter- 
est, and in denominations of $500, $1, 000, $5, 000, $10, 000, $100, 000, 
and $1, 000, 000, ivith provision for the interchange of bonds of diferent 
denominations and of coupon and registered bonds, and for the trans- 
fer of registered bonds. Treasury Department Circular Xo. 769, 
dated IIay 14, 1945, 10 F. R. 4268. Tlie taxpayer had bought them 
in a prior year at 98 (dollars per $100 face amount) . He sold them at 
95. Thus, he sustained a, loss upon such sale. 

The United States Treasury 2~/4 percent bearer bonds purchased 
by the taxpayer on June 24, 1953, are dated November 15, 1945, and 
bear interest from that date, payable on a semiannual basis June 15 
and December 15, until their principal becomes payable. They mature 
December 15, 1962, but may be redeemed, at the option of the United 
States, on and after December 15, 1959, in whole or in patt, at par and 
accrued interest, on any interest day or days, on four months' notice. 
They are redeemable, at the option of the representative of a deceased 
owner's estate, for application in payment of Federal estate taxes due 
therefrom, at par and accrued interest. They are acceptable to secure 
deposits of public moneys, and were so acceptable immediately upon 
being issued. They were not eligible before December 15, 1952, for 
unrestricted investment by "comniercial banks" (defined for this pur- 
pose as banks accepting demand deposits), but became so eligible on 
and after that date. Bonds of this series also were issued in bearer 
or registered form and in denominations of $500, $1, 000, $5, 000, 
$10, 000, $100, 000 and $1, 000, 000, with provision for the interchange 
of boncls of diferent denominations and of bearer and registered 
bonds, and for the transfer of registered bonds. Treasury Department 
Circular No. 777, dated October 29, 1945, 10 F. R. 18778. The taxpayer 
purchased them at 95e/32. 

Under Issues 1 and 2 in the case of s1Iarie IIanHn et al. , Executors o f 
the Estate of Belle O'. FIershman. 'Jartinek v. Commissioner, 38 B. T. A. 
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811, affirmed 108 Fed. (2d) 429, the Commissioner's determinations 
that the following respective bonds were "substantially identical" 
securities, under corresponding provisions of section 118(a) of the 
revenue Act of 19M, were approved: 

1. City of Philadelphia bonds of the same respective par 
(face) amounts, sold and purchased (in December 1032) at the 
same respective unit prices, and bearing interest at the same rate, 
and diff'ering only from four to ten months in respective maturity 
dates which were approximately sixteen years in the future from 
the elates of the sales and purchases involved. 

2. Federal Land Bank of Omaha bonds of the same respective 
par (face) amounts, sold and purchased at the same respective 
unit prices, and bearing interest at the same rate, and, although 
cliff'ering two and one-half years in respective maturity dates 
(July 1, 1058, and January 1, 1056), such dates v. ere approxi- 
mately twenty and one-half and twenty-three years, respectively, 
in the future from the date of the sale and purchase involved 
(December 14, 10M) and all the bonds involved were redeemable, 
at the obligor's option (presumably at par and accrued interest), 
simultaneously (on or after July 1, 1968) only six and one-half 
months after the sale and purchase date and until their maturity. 
The United States Board of Tax Appeals stated that such (early, 
uniform, and continuous) redeemability was a "much more im- 
portant" element in determining whether or not the respective 
bonds involved were "substantially identical" than the di1Ierence 
between their ultimate maturity dates. 

Xoteworthy discussions relating to the history, purpose, and intent 
of the "wash sales" statutory provisions are contained in the opinions 
on the case, especially that of the Board. 

In the case of Helen C. Frick v. Driscoll, decided January 11& 1041& 
the United States District Court, AVcster~n District, Pennsyl~vania, 
citing the Hanhn (3lartinek) decision, supra, sustained the Commis- 
sioner's determination that respective City of Philadelphia bonds of 
the same respective par (face) amounts, sold and purchased (in De- 
celnber 10M) at the same respective unit prices, and bearing interest 
at the same rate, and, although diff'ering about four years in respec- 
tive maturity elates (1067 and 1971), such dates were about thirty-flve 
and thirty-nine years, respectively, in the future from the dates of the 
sales and purchases involved ancl all the bonds involved vere re- 
cleemable, at the option of the obligor, in the same year (1948) about 
sixteen years after the sale and purchase dates, were "substantially 
ideutical" securities, under section 118(a, ) of the Revenue Act of 
10M. 

In merchants . 'Vational Bank v. Conwnissioner, 0 T. C. 68, the Com- 
missioner was sustainecl in determining tha, t Central Railroad of New 
Jersey general mortgage registered bonds of a par (face) amount of 
$11, 000 purchasecl January 60, 1042, for $1, 567. 50 were "substantially 
iclentical, " under section 118(a) of the 1030 Code, to Central Railroad 
of New Jersey general mortgage coupon bonds having the same ma- 
turity date (July 1, 1087), bearing interest at the same rate (four 
percent), identically secured, and of the same par amount sold on the 
same clay for $1, 510. 06, which had been purchased in 1085 for $0, 700, 
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In the instant case, the respective I nited States Treasury bonds 
involved were identical as to interest rates and, at the time of the 
sale and purcluise involved and thenceforth, as to both acceptability 
to secure deposits of public moneys and eligibility for unrestricted 
investment by commerci;il banks (defined as above stated). The re- 
spective bonds diff'ered only six nionths in earliest call dates and in 
maturity dates, and such dates are nearly six years and nine years, 
respectively, in the future from the sale and purchase dates involved. 
The latter periods of time are considered to be sufficiently long to 
inake the six-month diff'erences in the respective earliest call dates 
and respective maturity dates, although material (pertinent), rela- 
tively insubst;intial by themselves. The diff'erence between the price 
received for the bonds sold and that paid for the bonds purchased, 
namely %2 point, is so small that it, could represent a single day' s 
ffiictuation in tlie market value of either of the respective issues of 
bonds, and is manifestly very nominal. Hence, it is comparatively 
insignificant and clearly does not denote any substantial difference 
in the respective bonds, either by itself or coupled with the diff'erences 
in their earliest call dates and niaturity dates. The fact that bonds 
sold were in registered form whereas those purcliased were bearer 
bonds is considered to be immaterial in determining whether or not 
the respective bonds were "substantially identical" securities, espe- 
cially where, as here, interchange and transfer of registered and 
bearer bonds were provided with respect to both of the series of bonds 
involved. 

In view of the foregoing, it is held that United States Treasury 
2~/4 percent bonds maturing December 15, 1062, but callable on and 
after December 15, 1050, at par and. accrued interest, were, when 
purchased by a taxpayer on June 24, 1058, "substantially identical, " 
within the meaning of section 118(a) of the Code, to United States 
Treasury 2&/4 percent bonds, of equal face amount, maturing June 
15, 1062, but callable on and after June 15, 1050, at par and accrued 
interest, when the latter were sold by the taxpayer on July 24, 1058. 
Therefore, under that section, a loss sustained upon such sale is non- 
deductible, unless (1) incurred in trade or business by a taxpayer 
other than a corporation, or (2) the taxpayer is a corporation and 
dealer in securitIes and made the sale in the ordinary course of its 
business as such dealer. 

Compare Revenue Ruling 58 — 210, page 523, wherein, based on 
certain differences in several of their material features, two other 
respective series of United States Treasury bonds are held to be not 
"substantially identical, " within the. meaning of section 118(a) of the 
Code. 

Although that ruling and the instant ruling are made under the 
1%0 Code, the principles tliereof are equally applicable under the 
1054 Code. 

475254' — 58 85 
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SUPPLEMENT C. — CREDITS AGAINST TAX 

SECTION 181(c). — T~ES OF FOREIGN COUNTRIES AND 
POSSESSIONS OF UNITED STATES: ADJUSTMENTS ON 
PAYMKNTOFACCRUED TAXES 

REGULATICNs 118) SEcTIGN 39. 181 (c) — 1: Redeter- Rev. Rul. 58 — 287 
mination of tax when credit proves incorrect. 

(Also Part I, Section 905 (c); 26 CFR 1. 905 — 8. ) 
A taxpayer paid an income tax in British pounds to the United 

Kingdom in 1944 and on his Federal income tax return claimed the 
dollar amount of such tax as a credit against his United States income 
tax for that year, to the extent allowable by section 131(b) of the 
Internal Revenue Code of 1989. In 1954, he received a refund in 
British pounds of part of such income tax, at which time the rate of 
exchange for the British pound was less than it had been in 1944. He 
was required, by section 181(c) of the 1939 Code, to report the amount 
of. such refund in order that a redetermination might be made of the 
amount of credit allowable for 1944. 17ek/, in computing the dollar 
value of a refund of foreign income taxes. for which a foreign tax 
credit had been allowed, the rate of exchange in eRect at the date of 
such refund should be used in converting the foreign currency in 
which the refund is paid into United States currency. The amount of 
tax paid for 1944 as redetermined will be the dollar amount of tax 
previously paid at the exchange rate then in e8ect, less the amount 
refunded converted into dollars at the exchange rate prevailing at the 
date of such refund. 

SECTION 181(d). — TAXES OF FOREIGN COUXTRIES AND 
POSSESSIONS OF UXITED STA. TES: YEAR IN WHICH 
CREDIT TAKEN 

REGULATIGNs 118, SEcTIQN 89. 181 (d) — 1: When credit 
for taxes may be taken. 

Accrual of foreign tax for the purpose of the foreign tax credit in 
cases where the liability for the foreign tax is contested. See Rev. 
Rul. 58 — 55, page 266. 

SUPPLEMENT D. — RETURNS AND PAYMENT OF TAX 

SECTION 141(b) . — CONSOLIDATED RETURNS: 
REGULATIONS 

REGULATIGNs 89' ARTIOLE 88: Basis of property. 
Adjustment to basis of decreciable property where an a%1iated 

railroad corporation erroneously deducted excessive depreciation iII 
a consolidated income tax return showing a net operating loss. See 
Rev. Rul. 58 — 62, page 518. 
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SECTION 145. — PENALTIES 
REGULATIQNB 118, SEcTIGN 39. 145 — 1: Penalties, Ct. D. 1814 

INCOME TAX — INTERNAL REVI:NI. 'E CODE OF& 1030 — DECISION OF COUItT 

1. CRIMINAL PRosEOUTIDN FoR Ttx EVASIox — PaocEDURE — EVIDENOE 

After denial of a uiotion to suppress evidence on the basis of an 
alleged voluntary disclosure, the principal officers of the corpora- 
tion were convicted of willfully atteuiptiug to evade iucon!e taxes. 
The Court of Al&peals fouud that taxpayers lu!d iut!de timely and 
bona fide voluntary disclosure of delinqueucy aud held that under 
the Treasury Departn!eut's policy at th:!t tin!e of granting im- 
munity fro!u criminal prosecution in such c;!ses the disclosed evi- 
dence should be suppressed. Upon the basis of newly discovered 
evidence which cast the 'darkest shadow" over the truthfulness 
of testiiuony as to the alleged voluutary disclosure an&i which, 
if true, indicated that there w;! s in fact no voluntary disclosure but 
a conspiracy to "iix" the tax case, possibly involving corruption of 
governn1ent officials, and entailing an atteu!pt I» perpetrate a fraud 
on the courts, the Supreme Court granted the governn!ent's mo- 
tion to reuiand the case to the trial court for further proceedings 
before the Trial Judge on the suppression issue. The court granted 
the motion as necessary to "the integrity of the judicial process" 
holding that it will uot pass on lower court decisions where there 
is a convincing showing that a tainted or polluted record exists. 
2. Judgment of United States Court of Appeals for the Seventh 
Circuit (225 F. 2d 394) vacated and case remanded to District 
Court for further proceedings on the suppression issue. 

SUPREFIE CQURT-oF THE UIFITED STATEs 

1'Riled States of An&erica. , Petitioner, v. Tlte Sf&ottoell 3fu»&&facttoi»g Company, 
By& on A. Cain, and Harold E. Salli&run 

On writ of certiorari to the United States Court of Appeals for the Seventh Circuit 

[December 10, I!». & ] 
DPI XIO&X 

31R. JUsTIOE II MELAN delivered the opinion of the Court. 
This case presents an unusual question iuvolving the integrity of a criminal 

trial in the federal courts. 
The Solicitor General has Iiled a n!otion in this Court to re!nand the case to 

the District Court for further proceedings. This motion is based on a proffer of 
evidence alleged to have come into the possession of the Govern!Dent after the 
I:nited States had petitioned for certiorari to review a decision of the Court of 
Appeals setting aside the conviction of the respoudents. It is claimed that such 
evidence shosvs that the decision of the Court of Appeals was based upon a 
perjurious record attributable to the fraud of the respondents. 

A. clear appreciation of both the proceedings in the I»wer courts and the 
peculiar circunistances in vvhich the Governu!ent's n!otion arises is essential to 
an understanding of whv we believe the motion to reinaud must be grauted. 

In 1953 the respondents and Yrauk J. Huebner, after a jury trial in the 
United States District Court for the Northern District of Illinois, were con- 
victed of willfully attenipting to evade the 1!&45 au&1 1940 federal corporate in- 
con!e taxes of the Shot!yell Jlanufacturin ~ Cuutpany. ' I'rior to trial they iuoved 
for disu!issal of the indictn!ent on the round that their voluntary and timely 
disclosure of these tax dereli&!tions to the taxin authorities entitled them to 
i!umunity fro!n prosecution umlcr the Treasurr's former "voluntary disclosure 

' Internal Revenue Code of I!&00, section 145(b). 50 Stat. 00. Thc Shotweli Company 
manufactured candy and marsbmaiiows. Cain was President. Sullivan, Executive Vice 
President and Geniral Counsel, and Hiuebne, Vice President. IIuebner is no longer a 
re:pondent here. See notes 6 and 7, infra. 
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policy. " ' This motion was denied by the District Court after a pretrial hearing. 
Respondents and Huebner then moved, on the same ground, for suppression of 
the evidence obtained from them by the taxing authorities as a result of their 
alleged disclosure. After a further pretrial hearing, the District Court also 
denied this motion, later filing an opinion in which it found that the disclosure 
ivas not made in good faith. ' 

On appeal, the Court nf Appeals ajfirmed as to the disinissal motion but 
reversed as to the suppression motion, set aside the convictions, and remanded 
the case for a new trial. 225 F. 2d 894. ' The Court of Appeals found that 
the respondents' disclosure was bona fide, and also ruled that the disclosure 
was tiniely, an issue which the District Court had not reached. The Govern- 
nient petitioned us for certiorari on the suppression issue and the respondents 
and Huebner cross-petitioned on the dismissal issue. ' Thereafter, the Govern- 
nient filed its motion to remand, on which, as later amended and supplemented, 
respondents and Huebner joined issue by the filing of answers. ' Considering 
that the matters presented by the motion to remand raised an important issue 
affecting the proper adniinistration of justice in the federal courts, we granted 
the Govermnent's petitio~ for certiorari, "limited to the issues raised in the 
aniended niotion to remand and supplement thereto and the respondents' ansiver 
to the ainended inotion to remand. "' 882 U. S. 997. We denied the cross-peti- 
tion for certiorari. 852 U. S. 998. 

For an understanding of the significance of the newly discovered evidence' 
proffered by the Government some knowledge is required of the position taken by 
the defendants in the District Court on the suppression issue. The substance 
of that position was presented by Leon J. Busby, Shotwell's accountant, who 
testified at both the hearing on the motion to suppress and at the trial. He 
stated that the Shotwell Conipany in each of the years 1948 and 1946 had re- 
ceived substantial cash paynients for black-inarket candy sales above O. P. A. 
ceiling prices;" that these receipts vvere not recorded on Shotwell's books and 
were not reported in its income tax returns; that he first learned of these facts 
in the course of conversations with H. Stanley Grafiund, Shotwell's comptroller, 
during a trip they took to New York early in January 1948; that immediately 
upon his return to Chicago he discussed the n. atter ivith respondents Cain and 
Sulliva. n; that he reconunended disclosing the oniissions to the taxing au- 
thorities; and that, at the direction of respondents, he revealed the entire affair 
to Ernest J. Sauber, Deputy Collector iu Chicago, in a series of conferences 
beginning in the latter part of January 1948, at one or more of ivhich con- 
ferences he ivas accompanied by Cain. He also testified that thereafter, acting 

' Under that policy, first announced by the Treasury Department in 1945, the Depart- 
ment did not refer to the Department of Justice for prosecution cases of intentional income 
tax evasion where they taxpayers had made a elean breast of things to the Treasury 
before any investigation had been initiated by the Revenue Service. This policy was set 
forth in various informal announcements by Treasurv officials, but was never formalized 
by statute or regulation. The policv was abandoned in Januarv 1952. ' The propriety of this pretrial procedure is not before us. 'The Court of Appeals did not pose on other contentions made by the respondents in 
support of a reversal of their conviction. ' More specifically, the Court of Appeals held that there was an effective voluntary dis- 
closure and that the Government's use of the evidence thereby obtained from the respond- 
ents violated their rights under the Self-Incrimination Clause of the Fifth Amendment. 
The District Court simply held that the alleged voluntary disclosure was defective, and 
did not discuss the Fifth Amendment. In the present posture of this case we do not 
reach the correctness of these rulings of the two lower courts, or anV other question going to the merits of the respondents' conviction. ' We deferred consideration of the petition and cross-petitions for certiorari for some 
months on the basis of representations made by the Solicitor General in his letters of 
December 6, 195o and June 1, 1!)56, which culniinated in the filing of the Government's 
motion to remand. See 351 U. S. 980. As originally filed, the cross-petition was con- 
ditional on the Government's petition being granted. After the Government moved to remand, respondents withdrew the conditional liniitation, and Huebner withdrew his cross-petition in its entiretv. ' Huebner later uithdrew his answer and consented to the Government's motion. s Respondents point out that this limitation of our writ in effect amounted to a denial of the Government's petition for certiorari, and therefore that the motion to remand, which was not before the Court of Appeals, must be regarded as an attempt to invoke an original jurisdiction which we do not possess. We shall dispose of respondents' point by vacating our limited writ and granting, nano pro tune, the Government's petition for certiorari, ivithout restriction. This removes all question as to our jurisdiction, 28 U. S. C. section 2106; 31esarostt v. United States, 352 U. S. 1, and prejudices neither party because we shall decide only the issues raised by the motion to remand, s Respondents have made no such showing in opposition to the Government's motion as svould justify our questioning the accuracy of the Solicitor General's representation that the Government's proffered evidence is "newly discovered. " 
$160, 000. 

w The Government puts the figure at some $380, 000; the respondents' figure is about 
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umler Sauber's iustru&tious nnd assurances tint only a civil linbility mns in- 
volved, he and hii staff, rvith the nssistauce of Cain, IIuebner nnd Grafiuml, 
conducted an exhruitive iuvestigation over a period of sereral months t&& recon- 
struct the Shot&veil figures on the blncl--marlret transactions. IIe said that 
these figures mere furni»hcd in Auguit 1048 to n revenue ngent for scrutiny. 

Sr!01&er aud Cniu gave iirnilar tcitiurouy, except that Snuber fixed Bu»by's first 
visit to him at about the middle of r&hrr«h 1048. Cain'» explnn:&!ion of Shot- 
rvcll's failure to report the bhrck-nrarl-et receipts iu its income tax returns was 
that he beliered inch receipt. mere riot t rx:rble since they rvere used by Shotrvell 
to purchase black-nrnrl-et iuppliei" and therefore gave riie to no profit. 

In iupport of it» nroti&&n the Government hns filed rr ith the Court the affidavit 
of Huebuer and Grnfiurr&t, mhi«h they exe«uted after the Governruent filed its 
petition for certiorari. The. c nifidariti pnint a sharply different picture of 
the entire affair; indeed. thev fi;lily contradict the tale unfolded on behalf of 
the respondents in the Di irict Court. I&&lore specificall: (1) Grafiund smears 
that the first tinre he dii& uiied the blaclr-nrarket trnni:rctious rvith Buil&y mas 
;rt Busby'» home in lnte June 104i, at which time Busby gave no indication that 
he had previouslv knorvn of these transactions;" (") Graflund and Huebner 
smear that at no time prior to a meetiug held in Julr 1048 rvere they ever 
advi. ed or led to believe br respondents that Shotrrell's blacl--ruarket receipts 
had been disclosed to the Treasury; (3) Huebner smears that it mas at this 
July 104S meeting that Cain first told hinr that a voluntarv disclosure mould 
be made, nnd that Cain also gave him to understand that it hnd been "agreed" 
that the dn. te of the discloiure "mould be set at June 15, 1048";" (4) Grafiund 
and Huebner s~ear that prior io the middle of July 1048 no rvork mas done by 
anyone to assemble reconls or data for the purpose of making a disclosure to 
the tax authorities, and thrrt the alleged offsetting payruents for black-market 
supplies mere in fact con«octed "out of thin air" at the July meeting; and (5) 
Huebner swears that in Julv and August 1048 he gave Cain $10, 000 which Caiu 
said he needed 'to fix the tax difficulty me mere in. "" Huebner says in his 
afhdavit that he mas not asl-ed to testify in the District Court "because I had 
stated I would not lie on the stand. " 

It is obvious that the Gorernnrent's nem evidence casts the darkest shadow 
upon the truthfulness of the disclosure testimony given bv or on behalf of the 
respondents in the District Court. If true, it indicates that what the re- 
spfindents have sought to represent in the District Court, the Court of Appeals, 
and in this Court as a voluntary disclosure, made in a timely manner and in 
good faith, was instead but a further step in a conspiracy to "fix" Shotwell's 
tnx difilculties, possiblv inrolving the corruption of government official, " and 
certainly entailing an attempt to perpetrate a fraud upon the courts. Were 

u Except for the amount of i6, 000 which was reported in the Shotwell returns. 
&s Although the Treasury policv at the tirue denied deductibilitv to such black-market 

expenditures, the courts later held that this I-ind of expenditure was deductible. See 
Surfengev v. Com&nlssiorrer, 11 T. C. 1016. 

~According to Grafiund's affidavit, it would appear that the respondents were spurred 
into action after Sam Krane. a Special Agent of the Internal Revenue Service, visited 
the Shotwell office on June 21, 1048. The affidavit states that Krane requested records 
and information relating to Shot&&ell's transactions with one David G. Lubben, from whom 
Shotwell had been receiving large sums of money which were not recorded in its regular 
books; that Grafiund made certain records available to Krane and was "criticized" by the 
respondents for having done s!!; and that Graflund conferred with Busby withiu a few 
dave after Krone's vi it. 

In his affidavit Huebner states: "On Kovember 18. 1962, Sauber testified at the hear- 
ing on the defendant's motion to suppress evidence that Busby and Cain had contacted 
him in March 1948. After hearing Sauber testifv, I told Cain I thou"ht the voluntary 
disclosure date was supposed to be June Io, 1948. Cain said to rue, 'Ssshhh There is 
nobody that l-nows anvthing about this. Keep quiet. ' " 

rs The Solicitor General represents that if the motion to remand is granted Revenue 
Agent Joseph M. Lima will testify that on July 80, 1948 he was instructed by his Group 
Supervisor, Ralph, lohnson, to ruake an immediate audit of Sbotwell's 1!&46 return; that 
thereafter he was instructed by Johnson to allow (as offsets) over-ceiling purchases totaling 
ruore than $800, 000, which were wholly unsubstantiated and whose allowance was con- 
trary to the existing Revenue Service polic&: and that he then prepared a report showing 
a tax deficiency for 1946 and 1946 of about i20, 000. which report he destroved at Johnson's 
direction in September 1048, after the Intelligence I;nit of the Service had made inquiries 
about the case. In this connection Huebner states in his affidavit: 

"Cain also told me, sometime in about late July, 1948, that he was about to settle the 
tax case. Shortly thereafter, Cain told me he had settled the tax case for a tax 
deficiency of $20, 000. 00. "In October, 1948, Busbv told me that there had been a meeting in the fraud division 
at the Internal Revenue office and that bell had brol-en loose; that some Internal Revenue 
people had a heck of a time destroying papers that had been made up for the purpose 
of billing Shotwell for taxes. " 

rs See note 16, supra. 
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we to undertake to review the Court of Appeals upon a record as suspect as 
this, we might very well be lending ourselves to the consummation of a fraud 
which may already have suade the Court of Appeals its unwitting victiin. In 
these circumstances it is iinperative that the case be remanded to the District 
Court for a full exploration of where the truth lies before the case is allowed 
to proceed further. The integrity of the judicial process demands no less. 

The path to our decision is clearly marked by this Court's actions and pro- 
nouncements in two recent cases, Conimunist Party v. Subticrsiuc Actiuitics 
Control Board, 851 U. S, 115, and I]Icsarosh v. United States, 352 U. S. 1. In 
each ease the Court refused to consider the questions presented for review in the 
face of a challenge to the integrity of the record based on newly discovered evi- 
dence. In Communist Party the Court remanded the case to the Board with 
directions to resolve the charges of taint, and to make a fresh determination on 
the merits, if taint were found. " In i]lcsarosh the Court, believing that the 
record clearly demonstrated that a key government witness had been wholly 
discredited, took more drastic action by reversing the convictions of the peti- 
tioners and remanding the ease to the District Court for a new trial. The basic 
reason for the Court's action in both eases was made manifest in its opinions. 
In Commuttist Party, supra, at pp. 124 — 125, the Court said: 

"The untainted administration of justice is certainly one of the most 
cherished aspects of our institutions. Its observance is one of our proudest 
boasts. This Court is charged with supervisory functions in relation to 
proceedings in the federal courts. See 3IcNabb v. United States, 818 U. S. 
882. Therefore, fastidious regard for the honor of the administration of 
justice requires the Court to make certain that the doing of justice be made 
so manifest that only irrational or perverse claims of its disregard can be 
asserted. . . . We cannot pass upon a record containing such challenged 
testimony. We find it necessary to dispose of the ease on the grounds we 
do, not in order to avoid a constitutional adjudication but because the fair 
administration of justice requires it. " 

In IjIcsarosh, supra, at p. 14, the Court said: 
"This is a federal criminal case, and this Court has supervisory jurisdic- 

tion over the proceedings of the federal courts. [Citing McNabb, supra, in 
a footnote. ] If it has any duty to perform in this regard, it is to see that 
the waters of justice are not polluted. Pollution having taken place here, 
the condition should be remedied at the earliest opportunity. " 

A convincing showing is of course necessary to bring these principles into 
play. We think that such a showing has been made here. The newly discovered 
evidence contained in the afiidavits from the prospective witnesses Grailund 
and Huebner cuts to the very heart of the testimony adduced by respondents 
to show that they made a timely and bona fide disclosure to the Treasury, the 
sole issue involved in the suppression hearings and the issue on v. hich the out- 
come of the case in the Court of Appeals turned. It is plain that either the 
testimony in the District Court was untrue or these atfidavits themselves are 
the product of fraud. This is a matter for the District Court to determine. 
One thing is clear. This Court cannot be asked to review the decision of the 
Court of Appeals until these charges have been resolved. 

In both the Communist Party and 3Icsarosh cases, supra, the action of the 
Court enured to the benefit of the defendants. In this instance the further pro- 
ceedings below may work to the advantage of the Government. " In the circum- 
stances of this case we think that the distinction makes no difference. Because 
they were found guilty by the jury, respondents concede, as they must, that 
the motion to remand involves no question of double jeopardy. See United 
States v. Bah/, 168 U. S. 662, 072. Their objection that it is "unfair" to 
allow the Government at this stage of the proceedings to "bolster" the record re- 
lating to the suppression issue is likewise unacceptable. It is undeniable, of 
course, that upon appellate reversal of a conviction the Government is not 

"Section 14(a) of the Subsersive Activities Control Act expressly authorizes courts of 
appeals to remand cases to the Board for the taking of further evidence. 64 Stat. 987, at 
1001 — 1002. Our authoritv to act in similar fashion is found in the broad provisions of 
28 U. S. C. section 2106, which grants us power, incident to our appellate jurisdiction, 
to "vacate. . . any judgment" brought before [us] for review" and to "require such 
further proceedings to be had as may be just under the circumstances. " 

~ The Government does not concede the correctness of the Court of Appeals' decision 
upon the existing record. Cf. United States v. Johnson, 827 U. S. 106, 111, 112. 
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limited at a new trial to the evidence presented at the first trial, but is free 
to strengthen its case in any way it can by the introduction of new evidence. 
We think that in the peculi:&r circumstances of this case the fair administration 
of justice requires that the Government should have a similar opportunity here. 
For if the Government's evidence is found to be true, it &vould then appear that 
the Court of Appeals' decision setting aside the verdict was obtained by the 
respondents on a corrupt record attributable to their own fraud, In the further 
proceedings in the District Court the respondents will of course hare a reciprocal 
opportunity to sustain the validity of their asserted voluntary disclosures. 

We should not lose sight of the fact that the Government's new showing does 
not relate to an issue submitted to the jury in the proceedings below, but rather 
to a preliminary question as to the admissibility of evidence. " Hence, to 
grant the Government's motion is not to pernrit it to "bolster" the evidence upon 
which the verdict of guilty rvas returned by the jury in this case. That verdict 
clearly must stand or fall on the sufficiency of the evidence already introduced 
at the trial. 

In these circumstances, acceptance of the respondents' position on this motion 
would be tantamount to sanctioning a rule xvhich would prohibit appellate revievv 
upon a record suspect of taint, if the taint might operate to the disadvantage 
of the defendants, but which would nevertheless require review if the taint 
might operate to their advantage. We cannot subscribe to that quixotic result. 
The fair administration of justice is not such a one-way street. 

The respondents contend that the motion to remand should originally have 
been addressed to the Court of Appeals, and that rve should now send the Govern- 
ment back to that court. - This contention is essentially one addressed to our 
discretion, and in the circumstances of this case we find it unavailing. The 
Government was not in a position to rual-e the emotion until after its petition for 
certiorari had been filed in this Court. The course of this litigation has already 
been protracted. We are abundantly satisfied that the charges as to the in- 
tegrity of the record must be fully aired, and that the proper forum for this 
is the District Court because of its intinrate familiarity rvith the record and its 
facilities for sifting controverted facts. In this state of affairs we think that 
it would be both unnecessary and wasteful to remit the Government to the Court 
of Appeals. Cf. 3Iesurosjr, ar(frra, at p. 18. 

We conclude xvith a word about the nature of the further proceedings in the 
District Court. The additional evidence to be presented by l&oth sides rvill be 
confined to the suppression issue. The District Court will mal-e such new find- 
ings of fact on this issue as may be appropriate in light of the further evidence 
and the entire ezisting record (see C&rrrol/ v. b'sited States, 267 L'. S. 182, 162), 
includirrg findings on the question of the timeliness of respondents' alleged dis- 
closures. If the District Court decides, on the basis of its new findings, to ad- 
here to its original decision on the motion to suppress, it will then enter new 
final judgmer&ts based upon the record as supplemented by its new findin s, 
thereby preserving to all parties the right to seek further appellate revierv, in- 
cluding respondents' right to have reviewed by the Court of Appeals alleged 
errors in the original trial which that court did not reach in the previous 
appeal. If, on the other hand, the District Court concludes after the further 
proceedings that the motion to suppress should have been granted, it would then 
become its duty to accord the respondents a new trial. 

"Respondents did not ur, e below, nor do thev suggest here, that the question of ad- 
missibility of the disputed evidence was properly an issue for the jury. Rather their 
contention has been that the judge should have sustained the motion to suppress. 

a'It has also been suggested that these charges of fraud could be dealt with at the new 
trial which the Court of Appeals has ordered. But as the Court of Appeals has directed 
suppression of the evidence obtained by the Government as a result of the alleged voluntary 
disclosure, it seems clear that at the nerv t&'ial the Government could not use that evidence, 
or tl&e fr&&its thereof, unless the "suppression" aspect of the judgment of the Court of 
Appeals is vacated. We think that tl&e sound administration of, iustice precludes that 
course because, if the Goverruuent's evidence is true, the net effect would be to grant the 
respondents a new trial, not other&vise . justified, procu&'ed by their own fraud. 

s& Respondents have contended that tl&e Government's nc&v evidence is irrelevant to the 
issue of timeliness because, ever& assuming its truth, the dis&losure was timely since no 
formal investigation was initiated by the I&evenue Service until after Julv 194b, the time 
that tl&e Government's ne&v evidence indicates that the respondents first communicated 
rvith the Treasury. We find it unnecessary to deal with this conten(ion because the new 
&vidence is in any event clearlv relevant to the question whetl&er a bona tide disclosure 
was in fact ever n&a&le. iUorcover, in the present state of the record this Court should not 
pass on respondents' argument as to timeliness because (a& the District Court has not 
yet made a finding on this issue, and (b) the Treasury "voluntarv disclosure policy" was 
never formulated with suificient precision to enable us (o apply it mechanically. 
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In accordance with the views set forth in this opinion, we make the following 
disposition of this case: ( 1 ) this Court's order of February 25, 1957, which 
granted with limitations the Government's petition for certiorari, is vacated 
and such petition is granted without restriction; (2) the judgment of the Court 
of Appeals is vacated; and (3) the ease is remanded to the District Court for 
further proceedings consistent with this opinion. 

It is so ordered. 

5iR. JUBTIGE BLAcK, with whom TIIE CIIIEF JUsTIGE and MR. JUsTIGE DoUGIAS 

concur, dissents by separate opinion. 

Ct. D. 1817 (Also Section 3703. ) 
INCOME TAX — INTERNAL REVENUE CODE OF 1939 — DECISION 

OF COURT 

1. CRIMINAL PRosEcUTICN FoR TAx EvAsICN AND CGNSPIRAGY To 
EvADE TAxE8 — LEGALITY GF EvIDENGE PRoDUGED BEFORE GRAND 

JURY — WAIvER QF OBJEGTIoNs To REGEIPT IN EvIDENGE oF Docu- 
MENTS TAINTED WITH ILLEGALITY — SUFFICIENCY OF EVIDENCE To 
SUSTAIN CONVICTIONS. 

Indictments returned by a grand jury in 1952 against defend- 
ants charging income tax evasion and conspiracy to evade taxes 
were dismissed on the ground that evidence produced by the defend- 
ants before the grand jury had been obtained in violation of their 
constitutional rights. In 1953 a second grand jury returned an 
indictment against the defendants charging substantially similar 
offenses. Defendants moved for a preliminary hearing to determine 
whether the Government had made direct or derivative use of mate- 
rials produced before the 1952 grand jury in procuring the later 
indictment. The motion was submitted on affidavits which in- 
cluded an affidavit of the Government's attorney that no such use 
of the materials had been made, nor would such materials be used 
at the trial. Defendants' motion was denied. Upon trial the 
defendants were convicted. During the trial certain documents 
which had been produced before the 1952 grand jury were received 
in evidence against one of the defendants after his counsel stated 
there was no objection to their receipt. Defendants were per- 
mitted to examine and cross examine ivitnesses in attempting to 
show derivative use at the trial of evidence produced by the defend- 
ants before the 1952 grand jury, but were not permitted to examine 
witnesses in attempting to show direct or derivative use of such evi- 
dence before the 1953 grand jury. In sustaining the convictions the 
Supreme Court held (1) that the defendants were not entitled to a 
preliminary hearing to satisfy their unsupported suspicions that the 
1953 grand jury may have Inade direct or derivative use of materials 
produced by them before the 1952 grand jury; (2) that the defendant 
against whom the evidence was offered was not denied due process 
by the receipt in evidence of documents tainted with illegality by 
reason of their production before the 1952 grand jury when the 
record showed that his counsel consciously and intentionally waived 
objection to their receipt; (3) that the defendants were not denied 
due process by the trial court's refusal to permit examination of wit- 
nesses for the purpose of showing direct or derivative use before the 
1953 grand jury of documents tainted by their production before 
the 1952 grand jury thus attacking only the procedural validity of 
the indictment when the record showed that defense counsel were 
permitted to examine witnesses for the purpose of showing illegal 
source of evidence produced at the trial; and (4) the evidence was 
suf5eient to support the convictions. 
2. JUDGMENT CF TIIE UNITED STATES CoURT oF APPEAI. s FQR THE 

SEcoND CIRGUIT, 234 F. 2d 589, AFFIRMED. 
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SUPEEIIE CouliT 0F THE UNITED STATEs 
IIorear'd Laren, Petitiorrrr', v. I iiited, States of r4rrrcriea; W'illiarrr Giglio and 

Prarrl' Li r'orai, Pctitiorrel s, v. United States of . 1 ni& i'irir 
On writ of certiorari to the Frnited States Court of Appeals for the Second Circuit 

[Jnnrrary 18, 1058] 
OPINION 

I(in. ZUSTIOE 1VHITTAKEE delivered the opinion of the Court. 
On July 28, 1058, a 10-count indictment wns returned in the United States 

District Court for the Southern District of iVew York charging petitioners 
nnd others with evading, and conspiring to evade, assessment and pavment of a 
lar e amount of federal income taxes for the year 1946 in violation of the internal 
revenue laws (sections 145(b) nud 8798(b) of the Internal Revenue Code of 
1989)' and of the general conspiracy statute (18 U. S. C. sec(ion 871). After a 
protracted trial before a jury petitioners ivere found guilty as char "ed. ' On 
appeal the Court of Appeals found that there was substantial evidence that 
petitioners, operating through the niedia of several partnerships and corpora- 
tions' conspired to evade, and by a variety of means did evade, both the assess- 
ment' and the payment' of more thau 8800, 000 of individual aiid corporate fed- 
eral income taxes for the year 1940 ' upon income derived from the AVorl&1 War 
II black marl-et in sugar nnd that petitioners Giglio and Livorsi, who owned equal 
interests in the several enterprises of which Giglio was the chief executive, vvere 
the principals in the conspiracy, but Roth, an accountant, and Lawn, a lawyer, ' 
provided the accounting and legal services required to carry out the conspiracy. 
It found that the evidence amply sustained the verdicts and that no prejudicial 
error was committed at the trial, nnd it ailirmed the judgnrents of conviction. 
294 F. 2d 589. Upon petition bv Lawn in Xo. 9, and by Giglio and Livorsi in rsro. 
10, we granted certiorari. 852 U. S. 805. Because the challenged convictions re- 
sulted from a common trial at which petitioners were represented by the salne 

' 26 U. S. C. (1952 ed. ) sees 145(b) and 3798(b). 
The first five corrnts named only petitioner Giglio and Louis J. Roth as defendants. 

Since Giglio does not here contest the adequacy of the evidence to sustain those or any 
of the other counts against him, and since Koth pleaded guilty to all counts of the indict- 
ment and was a principal witness tor the prosecution at the trial, those counts are not 
here summarized. 

The remaining counts in essence charged as follows: 
Count 6 charged that Livorsi and Roth, on or about September 15, 1947, willfully at- 

tempted to evade assessment of income taxes of Livorsi 'for the calendar year 1946 by 
filing a fraudulent return. 

Count 7 charged that Giglio, Lawn and Ruth, from about September 1, 1947, to the date 
of filing of the indictrrrent, willfully attempted to evade payment of Giglio's income taxes 
for the calendar year 1946 by concealing his a~sets. 

Count 8 charged that Livorsi, from about September 1i 1947, to the date of filing of the 
indictment, willfully attempted to evade pavment of his income taxes for the calendar 
year 1946 by concealing his assets. 

Count 9 charged that Giglio, Livorsi, Larvn and Roth, from about January 1, 1946, to 
the date of filin of the indictment, willfully attempted to evade payment of income taxes 
of American Brands Corporation for the calendar year 1946 by converting and diverting 
its assets. 

Count 10 charged that Giglio, Livorsi, Lawn, Roth and American Brands Corporation, 
from about July 1, 1945, to the date of filing of the indictment, willfully conspired to 
commit the substantive ofFenses charged in Counts 1 through 9 of the indictment. 

Count 10 of the indictment was dismissed by the court as to American Brands Cor- 
poration after the jury failed to report as to it. 

a Lawn was sentenced to a year and a day on each of Counts 7, 9 and 10, the sentences 
to run concurrently. Giglio was sentenced to a total of 15 years. Livorsi was sentenced 
to 5 years on each of Counts 6, 9 and 10 to run conseruitively, and was sentenced to o years 
on Count 8 to run concurrently with the sentence on Count 6. 

s The principal organizations were: Tavern Fruit Juice Company, a partnership owned 
by Giglio and Livorsi; Eatsum Food Pro&lucts Co. , I. td. , a partnership owned 25% by 
Giglio, 25% by Livorsa, and 50% by one I. ubbeu until irfarch 8, 1946, when he left the 
enterprise and sold his "distributive share" in the profits thereof to Giglio and Livorsi; 
and a series of corporations bearing in some combination the word "American" which were 
created in early 1946 to drain ofi the profits of Eatsum through the use of fraudulent 
invoices and were to be dissolved before their inconre taxes became due. i The Court of Appeals found that generally three means of evasion of tax assessment 
were used: (1) the fraudulent allocation of income among the various companies and 
individuals in the conspiracy; (2) the fraudulent overstatement of expenses; and (8) the 
failure to disclose income. 

s The evasion of pavment was in general accomplished by delaying disclosure of income 
tax liabilities through the filing of returns from 5 to 15 months late; by failing to withhold 
income taxes on salaries; by concealment of the individual assets of Giglio and Livorsi; 
and by the misappropriation, conversion and diversion of corporate assets. 

rr Of the total, $578, 688. 78 was admitted to be owing to Giglio, Livorsi and Aruerican 
Brands Corporation in the long-overdue returns they filed, and only $16, 735. 95 was paid. 

r They were full-time employees of the several Giglio and Livorsi enterprises. 
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counsel, and because several of the questions presented in each case are similar, 
the two cases will be decided in one opinion. 

Petitioners ask this Court to reverse their convictions upon four main grounds. 
First, they contend, Lawn only tangentially, that they were deprived of due 
process in violation of the Fifth Amemlment by the refusal of the District Court 
to conduct a full-dress hearing to determine whether testimony or documents 
obtained from them in a prior grand jury investigation, or evidence derived 
from leads and clues furnished thereby, was considered by the grand jury that 
returned the present indictment. Second, petitioner Lawn contends that receipt 
in evidence at the trial of a photostatic copy of a canceled check and its corre- 
sponding cheek-stub, obtained from him in a prior grand jury investigation, 
deprived him of due process in violation of the Fifth Amendment. Third, peti- 
tioners contend they were denied an opportunity to examine and cross-examine 
witnesses at the trial to determine whether evidence derived from leads and 
clues furnished by testimony and documents obtained from petitioners in a 
prior grand jury investigation was used by the prosecution at the trial, and 
that this deprived them of due process in violation of the Fifth Amendment. 
And fourth, petitioners Lawn and Livorsi contend that the evidence does not 
support their convictions. 

Understanding of petitioners' first and second contentions, and to a lesser 
extent their third contention, requires a~eview of the underlying facts upon 
which they are based. Revenue agents began an investigation in 1948 of peti- 
tioners' income tax liabilities, and on September 14, 1950, three criminal infor- 
mations were filed charging them with violation of the federal income tax laws. 
Those informations were not brought to trial because the Government had not 
completed its investigation and later concluded that "much more serious crimes 
[were] involved. " In early July 1952, petitioners and Roth were served with 
subpoenas duces tecunt commanding them to appear and testify before a grand 
jury on July 14, 1952, and to produce certain partnership and corporate records 
of the Giglio and Livorsi enterprises. They appeared and testified, but were 
not warned of their constitutional privilege against self-incrimination. Lawn 
produced three canceled checks made by Tavern Fruit Juice Co. payable to his 
order and the checkbook stub corresponding to the second check. Those instru- 
ments were there marked "G. J, Ex. [1, 2, 3 and 4, respectively] 7/15/o2 L. F. G. " 
and were photostated by the United States Attorney and returned to Lawn. 
Giglio produced a quantity of records, including some partnership records, but 
stated that "practically all of these companies and corporations turned over 
their books and records to the Internal Revenue Department on some date in 
1949. " On October 20, 1952, the grand jury returned six indictments against 
petitioners charging them with offenses similar to those charged in the present 
indictment. Petitioners moved to dismiss those indictments upon the ground 
that they had been procured, in part at least, upon evidence obtained from 
petitioners in violation of their Fifth Amendment rights. The District Court 
held that to require petitioners to testify aud produce partnership and personal 
records before the grand jury, while criminal informations charging tax evasions 
were pending against them, without warning them of their constitutional priv- 
ilege against self-incrimination, violated their Fifth Amendment rights. It 
therefore dismissed the indictments and directed the Government "to return, to 
the respective defendants, the partnership and personal records produced by 
them in response to the subpoenas. " United States v. tawn, 115 F. Supp. 674. 
The Government appealed from that order but the appeal was dismissed as 
untimely on October 19, 1953. United States v. Ruth, 208 F. 2d 467. ' While 
that appeal was pending the Government caused a new investigation to be made 
of petitioners' federal income tax liabilities by another grand jury, before whom 
petitioners did not appear, and on July 23, 1953, that grand jury returned the 
present indictment which was sealed. After the Government's appeal from 
the order dismissing the 1952 indictment had been dismissed (United States v. 
Rot@, supra) the new sealed indictment was opened, and soon afterward peti- 
tioners moved (1) to dismiss the indictment, and in that connection (2) to have 
a hearing to determine whether the Government had used testimony given and 
documents produced by petitioners before the 1952 grand jury, or evidence 
obtained through leads and clues furnished thereby, in procuring the indictment, 
and (3) to inspect the minutes of the grand jury and, if the motion to dismiss 

e In their brief on that appeal petitioners had argued that the Government's notice of 
appeal was not timely filed, but they did not move to dismiss the appeal until after the 
period of limitations had run in late September 1953. 
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the indictnaent be denied, (4) to suppress the use at the trial of all testimony 
and documents procured froln petitioners in the 1902 grand jury proceeding 
and all evidence derived therefrom. These nzotions werc submitted to the court 
upou aflidavits. ' After considering them and hearing erctensire arguments of 
counsel, the court found that the affidavits left no room for an inference that the 
Govermnent had used illegallv obtained nlateriala in securing the present indict- 
ment, that petitioners' claim did not have the "soliditv" required to justify the 
holding of such a hearing, and that to do so "on the basis of the showing made 
by the defendants and the governnlent would indeed be subordinating 'the need 
for rigorous adnliniatration of justice to undue solicitude for potential. . . dis- 
obedience of the law bv the law'8 oilicers. ' [Xardotse v. United States, 308 U. S. 
338, 342. ]" United States v. Gtgtto, 16 F. R. D. 208, 270. The court declined 
to hold the requested hearing and deuied the ntotion to inspect the grand jury 
minutes and the motion to dismiss the indictmeut. The court also denied the 
lnotion to suppress. " but in that connection said: «Of course, if during the course 
of the trial defendants have reason to believe that illegally obtained material is 
being or may be used against them, they can object at that time and it vrill be 
incumbent upon the trial judge to rule on their objections. " United States v. 
Giglio, sttpra, at 271. 

Pursuant to order of the court the Government produced for inspection by 
petitioners, before the trial, the corporate records delivered by Giglio to the 
1932 grand jury in compliance with its subpoena, the documents which had been 
abandoned bv petitioners and exalnined by the Government, and the documents 
relating to petitioners' businesses obtained from the New Jersey receiver. At 
the beginning of the trial petitioners renewed the above-mentioned motions which 
were again denied. In the course of the trial the Government furnished peti- 
tioners a transcript of their testimony before the 1932 grand jurv. 

As stated, petitioners first contend that they were deprived of due process bv 
the refusal of the court to conduct the requested full-dress hearing to enable 
them to attempt to determine Irhether materials obtained from them in the 1932 
grand jury proceedin , or evidence derived therefrom, n as considered by the 
19o3 grand jury. We believe there is no merit in this contention. The District 
Court's order dismissing the 1932 indictment because of the use of such evidence 
before that grand jury, though final, could not in any way determine that any 
direct or derivative use of such eridence vIas lnade by the 1953 grand jury that 
returned the present indictment. The affidavits submitted in support of and in 
opposition to the motion for the requested hearing disclosed, as found by the 
trial court and the Court of Appeals, with which findings we agree, that peti- 
tioners had no reason, beyond suspicion, to believe that the 19o3 grand jurv 

' In support of tbetr motions petitioners filed a number of affidarits reciting in essence 
that the 1992 indictment was returned after the Government had secured testimouv aud 
documents from the petitioners in violation of their constitutional right:; that the present 
tiudictment is "very similar' to the prior one, aud that a revenue agent had implied that 
some of his computations were based on documents stored in a room iu which the docu- 
ments obtained from petitioners were also kept. 

In opposition to the motions the Government filed atfidarits made by all of the revenue 
agents who had couducted investigations leadiug to the indictment aud bv all the United 
States Attoruevs who had been responsible for the pvosecutiou of the cise. In essence 
thev recited that after the District Court disuiissed the 19. &2 indictment a coufereuee was 
called, by an assistant I. 'uited States Attorney. of all reveuue a "eats who had conducted 
the iurestigatious; that they were there told that it would be neces:ary to obtain a new 
indlctmeut which was uot to be based in auy way, however remote, upon testimony ov 
personal or partnership documents obtained from petitiouers in the 1992 grand jurr pro- 
ceediugs, aud any doubts about the use of any evideuce were to be resolved in factor of 
ezclusiou; that none of the testimony ot personal or partuevship records, produced by 
petitioners before the 1992 grand jury, was in auv wav used in obtaining the present 
indictment: aud that long before 19fio the Gorerumeut had in its possession copies aud 
microfilm enlargements of bank checks. bank statements and hooks aud records pertaining 
to petitioners' trausactious, which had been secured from bank. , third persons, a New 
Jersey receiver. government agencies. aud abandoned books aud records relatiug to peti- 
tioners' businesses. The atlldavit of the Assistaut United States Attorner in charge of 
the ease unequivocally recited that uoue of the materials obtained froiu petitioners in the 
19o2 grand jury proceediu ~ould be used in the future course of the case. 

"The court stated as its reasons: 'The 1 uited States Attorney has sworn that this 
material will not be used in the future couise of this case, aud at this stage of the proceed- 
iugs that oath is sutficieut. The granting of defeudaut's motion to suppress at this time 
would necessitate an iuvestigatiou of all of the governmeut's eridence. Such an iuvestiga- 
tiou would entail a great deal of useless effort because much of this material which has 
beeu collected since 1948, w01 uot be used at the trial. " United States v. Gtglio, 19 
F. R. D. , at 270, 271. 
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considered any of the materials produced by petitioners before the 1952 grand 
jury. These facts make clear that petitioners laid no foundation for the hold- 
ing of a protracted preliminary hearing (at which they would, in effect, take the 
depositions of the Government's witnesses) to determine whether there was any 
substance to their suspicion that some direct or derivative use may have been 
made by the 1953 grand jury of materials produced by petitioners before the 
1952 grand jury. 

Moreover, this Court has several times ruled that an indictment returned by 
a legally constituted nonbiased grand jury, like an information drawn by a 
prosecutor, ii' valid on its face, is enough to call for a trial of the charge on the 
merits and satisfies the requirements of the Fifth Amendment. In Holt v. United, 
States, 218 U. S. 245, this Court was required to decide whether an indictment 
should be quashed because procured in part by incompetent evidence of an ad- 
mission by the accused, aside from which "there was very little evidence against 
the accused. " Id. , at 247. This Court refused to hold that such an indictment 
should be quashed, stating: "Thc abuses of criminal practice would be enhanced 
if indictments could be upset on such a ground. " Id, , at 248. In Costello v. 
United States, 350 U. S. 359, this Court squarelv faced and decided the question, 
saying: 

"If indictments were to be held open to challenge on the ground that there 
was inadequate or incompetent evidence before the grand jury, the resulting 
delay would be great indeed. The result of such a rule would be that before 
trial on the merits a defendant could always insist on a kind of preliminary 
trial to determine the competency and adequacy of the evidence before the 
grand jury. This is not required by the Fifth Amendment. An indictment 
returned by a legally constituted and unbiased grand jury, like an informa- 
tion drawn by the prosecutor, if valid on its face, is enough to call for trial of 
the charge on the merits. The Fifth Ainendmnt requires nothing more. " 
Id. , at 363. 

This Court was urged in that case to "establish a rule permitting defendants 
to challenge indictments on the ground that they are not supported by adequate 
or competent evidence, " td. , at 364, but the Court declined to do so, saying: 

"It would run counter to the whole history of the grand jury institution, in 
which laymen conduct their inquiries unfettered by technical rules. Neither 
justice nor the concept of a fair trial requires such a change. In a trial on 
the merits, defendants are entitled to a strict observance of all the rules 
designed to bring about a fair verdict. Defendants are not entitled, however, 
to a rule which would result in interminable delays but add nothing to the 
assurance of a fair trial. " Ibid. 

It should be unnecessary to say that we are not here dealing with the use 
of incompetent or illegal evidence in a trial on the merits, nor with the right 
to decline to give incriminating testimony in legal proceedings or to suppress 
the direct or derivative use at the trial of evidence illegally obtained. We deal 
here only with the question ivhether petitioners, in the circumstances of this 
case, were entitled to a preliminary hearing to enable them to satisfy their 
unsupported suspicions whether the 1953 grand jury that returned this indictment 
made any direct or derivative use of the materials which they produced before 
the 1952 grand jury. We hold that they were not. 

We come now to petitioner Lawn's contention that receipt in evidence at the 
trial of a photostatic copy of a canceled check and its corresponding check-stub, 
obtained from him in the 1952 grand jury proceeding, deprived him of due process 
in violation of the Fifth Amendment. As earlier stated, Lawn, pursuant to 
subpoena, produced before the 1952 grand jury, a canceled check of Tavern Fruit 
Juice Co. payable to his order in the amount of $15, 000, endorsed by him, and the 
corresponding stub, which were marked on their face "G. J. Ex. 2 7/15/o2 L. F. G. " 
and "G. J. Ex. 4 7/15/o2 L. F. G. , " respectively, and were photostated by the United 
States Attorney and returned to Laivn. Those photostats were offered in evi- 
dence — it appears inadvertently — by the prosecution at the trial, as Exhibits 61-A 
and 61 — B. However, before those exhibits were offered, Exhibit 58 — A, being a 
statement of assets, liabilities, income, profit and loss and supporting schedules of 
Tavern Fruit Juice Company prepared some time after Tavern's fiscal year had 
ended on March 31, 1946, and Exhibit 7, being Tavern's information tax return for 
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1046 which was filed on Septeinber 15&, 1047, had been rec& ive&1 in evidence without 
object&on The former contained an item of "legal exp&»»c» fI6, 600. 00, " while the 
latter recited "le al fees 81, 600. 00. " Both, in explnn;ition, to»iified that "some- 
tinle during the operation of the partnership a check for $ i, &, 000. 00 was drawn by 
Howard Lawn, " and that a question had arisen about hoiv to enter it on the books. 
After discussing the matter ivith Giglio, Roth charged it to legal expense. Months 
later Lawn asked Roth hovv the item vv:&s c;irried on Tavern's books and Roth told 
him that it was curried a» a legal expense. Lawn advi»ed Roth that this handling 
was incorrect as the item was a loan from Giglio anti not a legal expense of 
Tavern, Thereupon, after c&u&»ulting Giglio. Both altered Tavern's books by 
removing the item from legal expense and charging it to Giglio. Roth did not 
remember just when the alteration of the book» divas made, except that it was 
after the preparation of L&'zhibit 58 — A and prior to the filing of Exhibit 7. 

It is important to note that at this stage of the trial there was thus clear 
evidence before the jury, corroborated by Exhibits o8 — A and 7, all admitted 
without objection, showing that Lawn had received the $15, 000 check from 
Tavern, but an issue existed ivhether it was an innocent loan from Giglio or an 
incrinlinatory payment by Tavern in the guise of a legal fee. The prosecution 
then otfered in evidence Exhibits 61 — A and 61 — B, being the $15, 000 check and 
corresponding stub. Petitioners' able and experienced counsel (now deceased) 
then asked, and was grlinted, perinission to exainine the witness Roth prepara- 
tory to a possible objection to those ezhibits. He then questioned the witness at 
some len th about the handvvritin ~ on the check and stub, ":ind concluded by 
asking the witness: "Q. And under that cheek-stub or in that No. 640 [the 
number of the check-stub], which corresponds vvith the check itself, there is a 
parenthetical statement, 'Bill G"? A. Yes, sir. Q. Indicating it is for Mr. 
Giglio's account? A. Yes. sir. " And petitioners' counsel then stated, "No 
objection, " and the exhibits were received. This ezamination and use of those 
exhibits (shovring on their face that they had been exhibits before the 1052 
grand jury) by petitioners' able counsel to show that the check was an innocent 
loan by Giglio and not an incriminatory payment by Tavern in the guise of a 
legal fee — his only opportunity to drive that point home to the jury if petitioners 
were not to tal-e the stand, as they did not — and his uffirm;&tive statement that 
he had "no objection" to receipt of the exhibits sh&&vv, , ive believe, a conscious 
and intentional waiver of all objections to receipt of those documents in 
evidence. 

Lawn ar ues that the denial, before the tri;&1, of petitioners' motion to suI&- 
press, and the unequivocal aihdavit of the United States Attorney in charge 
of the case stating that materials obtained from petitioners pursuant to sub- 
poena in the 1052 grand jury proceeding would not be used in the future course 
of the case, preserved his objecdions to these exhibits and made it unnecessary 
again to object to them at the trial. It is quite true generally that the over- 
ruling of a pretrial motion to suppress the use at the trial of particular 
evidence preserves the point and renders it unnecessary again to object when 
such evidence is offered at the trial. Cogen v. United Slates, 278 U. S. 221, 
226; Gouled v. United States, 255 U. S. 208, 612, 618; 'll'el&)ron v. United Stales, 
219 F. 2d 87, 41; and compare Ifeen v. Operseas TanAsl&ip Corp. , 104 I&'. 2d 515. 
But the rule is one of practice ancl is not without exceptions, nor is it to be 
applied as a hard-and-fast formula to every case regardless of its special cir- 
cumstances. Copen v. United Sinies, supra, at 228, 224; Goaled v. Unite&i States, 
supra, at 612, 818. It will be remembered that the court in passing on the motion 
to suppress said, respecting the affidav of the United States Attorney, that "at 
this stage of the proceeding that oath is sufficient" (United. Slates v. Gil??io, 16 
F. R. D. , at 271), but he expressly left the matter of suppression of evidence 
to the trial court and admonished petitioners that if during tlie course of the 

n "Q. In whose handwriting are the entries on government's exhibit Sl — B for identidca- 
tion? I think you said it is the stub book. A. To the best of my recollection are Mr. 
Cerone's. 

"Q. How do you spell Cerone? A, C-E-R-0-Y-L&'. 
"&J. He was one of your employees, Mr. Roth'? A. 'Xo, he was a bookkeeper employed 

by Tavern Fruit Juice. 
"Q. Would the same be true with regard to the cheek, the face of the check, payee of 

the check? A. The pavee of the check and the amount' ? 
"Q. The hand&vriting i&' what I a&n talking about. A. The hand&vriting, that looks like 

William Giglio's handwriting. 
"Q. The maker of the check [for] the g15, 000? A. Yes. the signature. 
"&i. They look like his handwriting, do they'? A. Yes, sir. 
"Q. And this 61 — B for identification, you have told me that that looks like the printing 

or writing of Mr. Cerone, did vou not'! A. Yes, sir. " 
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trial they "have reason to believe that illegally obtained material is being or 
may be used against them, they can object at that time and it will be incum- 
bent upon the trial judge to rule on their objections. " Id. , at 271. The record 
shows that petitioners' counsel was fully aware of all this when Exhibits 61 — A 

and 61 — 8 were offered in evidence, and when after using them for his purposes, 
he aifirmatively said he had "no objection" to them. 

The Government argues that, had its attention been called to the fact that 
these particular photostatic copies had been exhibits before the 1952 grand jury' 
by an objection to them, it could and would have produced other copies obtained 
from other sources before the 1952 grand jury proceeding was commenced. In 
that connection it has filed here what is said to be a transcript of a hearing 
accorded to Lawn at his request on 5Iay 12, 1952, which it says contains photo- 
static copies of the check and check-stub in question voluntarily produced by 
Lawn. Lawn has moved to strike that transcript and the portions of the Gov- 
ernment's brief relating thereto. That motion must be sustained as we must 
look only to the certified record in deciding questions presented. 3fcClellnte v. 
Carlattd, 217 U. S. 268. 

We believe that the facts from the certified record, above discussed, show that 
petitioners' counsel, after using the check and check-stub to make his point 
before the jury that the check was an innocent loan from Giglio and not an 
incriminatory payment by Tavern in the guise of a legal fee, wisely (as, we 
believe, every impartial and experienced trial lawyer would agree) said that 
he had "no objection" to those exhibits, and thus consciously and intentionally 
waived any objection to their receipt in evidence. 

Petitioners argue that thev were denied an opportunity to examine and cross- 
examine witnesses at the trial to determine vvhether evidence derived from leads 
and clues furnished by materials obtained from them in the 1952 grand jury 
proceedings, was used by the prosecution at the trial, and that this deprived 
them of due process in violation of the Fifth Amendment. It cannot be doubted 
that petitioners had that right in the circumstances of this case. Nardone v. 
Vnited States, 308 U. S. 338, 341, 342, and the Government does not otherwise 
contend. Moreover, as earlier stated, the District Court, in ruling the pretrial 
motion to suppress, expressly left this subject open to inquiry at the trial. 
Vaulted States v, Gtgllo, 16 F. R. D. , at 271. The contention is wholly factual, 
and a thorough study of the record discloses that petitioners were accorded that 
right. The court did not sustain objections to petitioners' examination or cross- 
examination of witnesses attempting to show derivative use at the trial of any 
evidence produced by petitioners before the 1952 grand jury, but only sustained 
objections to questions attacking the procedural validity of the indictment. 
At no time did counsel for petitioners point specifically to any evidence offered at 
the trial which they claimed was derived from materials furnished by petitioners 
before the 1952 grand jury. Near the close of the Government's case, the court 
stated that, so far as he could detect, there had been no direct or derivative use 
of any tainted evidence by the Government at the trial, and he requested counsel 
for petitioners, on two occasions, to submit a memorandum of any evidence 
offered by the Government which he believed was obtained through leads or 
clues from materials produced by petitioners before the 1952 grand jury. No 
such memorandum was ever furnished. 

Petitioners point to three instances where they say the trial court denied them 
the right to examine witnesses about the source of evidence offered by the Gov- 
ernment at the trial. First, they say that in cross-examining the Government's 

n Though at times, in colloquies with the court, counsel for petitioners was equivocal, 
the following is typical of the position taken by him: 

"Counsel. I really don't see how I can get adjudicated the question of the illegality of 
the indictment before you without calling all these people who made aiMavits before 
Judge Palmierh Now, that obviously would be, well, very disruptive of your trial. I 
would never think of doing it, if. . . it didn't seem to me that was all I had. . . . [H]ave 
I made it plain I 

The Court. I think you have, but I want to be sure. Now, the whole purpose of this 
is to go to the procedural validity of the indictment. 

"Counsel. That is it, yes, sir. That is it, that is just it exactly. 
"The Court. And it is a question, really, of what happened before the grand jury. 
"Counsel. That is it, really, just that. 
"The Court. Rather than its effect upon what you might call the substantive issues of the 

case or the guilt or innocence of these defendants, let us say. 
"Counsel. My answer is an unequivocal yes, and I don't have to look at a record to 

answer it. " 
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witness Its&th they sought to question him concerning an affidavit he had nmrle 
in support of the motion to dismiss the 1903 indi«trnent, l&ut the court sustained 
an objection to the question. It is clear that the ruling vvas r&rude upon the 
ground, as petitioners' counsel stated at the time, that the purpose of the inter- 
rogation was to 'go into the question of what evidence vvas used to obtain this 
indictment, " rather than to shovv the use by the Goverrmrent of tainted evidence 
at the trial. Second, they point to the fact that during the cross-exanrination 
of Treasury Agent Present, their counsel asked himwhether, in his audits, he 
had examined any other books or records about which counsel had failed to 
ask; and they argue that the purpose of the question vvas to deteru!inc whether 
tainted evidence had been or rv;rs being firsed by the Government at the trial, 
and that thev were denied an ansvver to the questions. But examination of 
the record discloses that counsel's anuounced purpose in asl'ing the question vvas 
uot to determine whether tainted evidence had been or vvas being used at the 
trial, but was, rather, to determine vvhether tainted evidence was "used by the 
grand jury that found this indictruent. " Third, petitioners argne that in ex- 
amining their ovvn vvitness, United States Attorney Leone, they vvere denied an 
opportunity to show derivative use of tainted evidence by the Government at 
the trial. The record shorvs that there is no basis rvhatever for this contention. " 

IV. 

Petitioners Lavvn and Livorsi argue that the evidence i. in. ufilcient to sustain 
their convictions. In support of Count 10, the conspiracy count, the record con- 
tains evidence tending to show that Lawn, formerly Chief of the Criminal Divi- 
sion of the United States Attorney's Office for the District of Xevv Jersey, was 
emploved by Giglio and Livorsi because "he had a terrific entry vvith some of the 
highest governn&ent offices, " "was a part of the organization" and vvas "there to 
prevent any trouble, " He was frequently in Giglio's private ofilce, which ad- 
joined his own. Lawn was present in Giglio's oifice when it was decided that 
Eatsum would purchase corn at blackmarket prices and have it refined into 
svrup to be sold for over-ceilin prices, and Lubben began the handling of those 
matters. But Lawn later told birn that he "had terrific connections" with a 
syrup company and with a prominent political figure in the midwest and that he 
could procure the corn and syrup more advantageously, and Lavvn then took over 
the handling of those matters. Lubben was called into Giglio's office in Septem- 
ber 1945, where Giglio, Roth and Lawn were present, and Giglio stated "that the 
profits from [Tavern's] candy business and primarily [Eatsum's] corn syrup 
business were becoming terrific, and that he rvasn't interested in paying a lot of 
income taxes and something had to be done, and done quick"; that "it had been 
decided to form a number of companies" to siphon off the profits of the partner- 
ships through "phony invoices"; and that the companies would "be dissolved. . . 
before it came time to pav the income tax. " Soon afterrvard Lawn was instru- 
mental in the creation of a number of corporations bearing in some combination 
the word "American. ' Lawn vvas an officer and nominal stockholder in several 
of these corporations, and owned ff&o', c of the stock of one of them rvhich had been 
given to him bv Giglio and Livorsi, and Lawn received substantial payments from 
the Giglio and Livorsi enterprises in addition to his salary. Iu September 1947, 
near the time the delinquent income tax returns were filed for the year 1046 by 

&s The record shows that, although there was no objection to the question, counsel for 
the Government stated to the court, out of the hearing of the jury, that prior to the dis- 
missal of the lpos2 indictment the»itness had examined partnersl!ip records produced by 
petitioners before the lpg2 grand jury, and said: "If counsel elicits testimony now about 
tl!ose facts there is going to be before this conrt evidence which Judge Goddard held im- 
proper * s *. If counsel!vishes to examine into this field I think he should do it outside 
the presence of the, iur!, because it might be prejudicial error even if he volunta! ily does 
it. " Counsel for petitioners then made plain that his pnrpose was to determine wi&ether 
tainted evidence was "used by the grand jury that found this indictment, " and he further 
said, "I have no other way * * " than to do it here. ' Counsel for the Government then 
said to the court: "Xow, the question specifically presented to the witness was broad and 
includes partnership records illegally produced and partnership records legally obtained. 
There can't be objection to the second part, but the question is too broad. " Counsel for 
petitioners replieil: qlVell, I am not going into something half-way " " *. ' The court 
then said; "All right, I think that is the vvay I shonld rule. ' It is! obvious that none of 
this constitutes any support for petitioners' claim that they were denied an opportunitv 
to cross-examine the witness to determine whether tainted evidence had been or was being 
used by the Government at the trial. 

'4 In fact, all petitioners sought to show by this witness was that vvhen he caused peti- 
tioners to be subpoenaed to apl&ear before the 19fi2 grand iury be knew that criminal 
informations charging tax evasions were then pending against them, and that these 
prosecutions were instituted in "bad faith. " 
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Giglio, Livorsi and their several corporations, a meeting was held in Lawn's 
private office with Giglio and Roth where it was agreed that Giglio would transfer 
his home to Roth so that the Government "would not be able to take the house, " 
and Lawn said the arrangement "vould save Mr. Giglio's home. " Soon after- 
vuird the transfer was made. There was other evidence tending to show Lawn's 
participation in the conspiracy, but we believe the above-recited evidence, with 
the legitiinate inferences that might be drawn therefrom by the jury, was clearlv 
sufficient to support the verilict on the conspiracy count. 

Lawn also contests the sufiiciency of the evidence to support the verdicts against 
him on Counts 7 and 9, but since the sentences upon those counts run concurrently 
v~ith the sentence on Count 10, which we have found sustained by the evidence, 
it is unnecessary for us to consider those contentions. Sinclair v. United States, 
279 U. S. 263, 299; Ifira bayashi v. United States, 320 U. S. 81; Pinkerton v. United 
States, 328 U. S. 640. 

Petitioner Livorsi argues that the evideiice was not sutficient to support the 
verdicts against hiln. As to Count 6, which charged him with attempting to evade 
assessment of his income taxes for the year 1946 by filing a fraudulent return, 
the record shows that his return disclosed income from Eatsum for that vear of 
$101, 123. 88. However, the Government introduceil evidence showing that his 
income from that source in that year was $228, 288. 58, and that his income from 
Tavern for that year was understated by more thar, $40, 000. During the trial an 
issue arose concerning the proper "distributive shares" of Giglio and Livorsi in the 
profits of Eatsum for the vear 1946, by reason of the sale by Lubben of his "dis- 
tributive share" in the profits of that partnership to Giglio and Livorsi (on March 
8, 1946) prior to the close of its accounting year on May 31, 1946. Because of 
that complication the court, in an effort to simplify the matter, gave a supple- 
mental charge to the jury in which, among other things, he said: [W]hen you 
get to counts 0 and 6, u. herc it upas claitned that the income received froni Eatsum 
'aiasn't fully reported by the defendant Giglio and by the defendent Livorsi, in 
connection with their individual returns, I say because of that distributive share 
difiicu]ty, don't consider Eatsum at all. . . . Livorsi now contends that the effect 
of that charge was to eliminate the $101, 123. 88 of income vvhich he had reported 
in his sworn return as received from that source in that year and to give him a 
credit in that amount which more than ojfset his understatement of income from 
other sources, and, thus, established that there was no deficiency in his reporting 
of income. This contention need not detain us long. While, of course, a con- 
viction upon a charge of attempting to evade assessment of income taxes by the 
filing of a fraudulent return cannot stand in the absence of proof of a deficiency, 
the court's charge did not create the credit claimed by Livorsi. It only withdrew 
from the jury's consideration the Government's claim that his income from 
Eatsum in that vear was $127, 164. 70 more than he had reported in his return. 
That meaning of the charge could not have been misunderstood by the jury. 

Count 9 charged Livorsi and others with attempting to evade payment of in- 
coine taxes of American Brands Corporation for the calendar year 1946 by 
converting and diverting its assets. Livorsi argues that there is no evidence 
to support his conviction on that count. We must disagree. The evidence 
disclosed that Livorsi owned half of the capital stock of that corporation and 
frequently conferred with Giglio, who owned the other half of its capital stock, 

's Petitioner Lawn also contends that a statement made bv the Government's attorney iu 
his closing summation to the jury, sal lug, in pertinent part, "[W]e vouch for [Rotb aud 
Lubbeu] because we think they are telling the truth, " deprived him of a fair trial. No 
objection was made to the statement at the trial. The Government's attorney did not say 
nor insinuate that the statement was based on personal l-uowledge or on auvthiug other 
than the testimony of those witnesses given before the jury, aud therefore it was uot 
improper. Cf. Henderson v. United States, 218 F. 2d 14, 10; United States v. Holt, 108 
F. 2d 365, 370; Tuckerman v. United Stntes, 291 V. 958, 969. Moreover, petitioners' 
counsel in his summation to the jury had argued that the Government's case was a perse- 
cutiou oi' petitioners, had been instituted in bad faith at the instance of a group of reve- 
nue agents, aud was supported "solely" by the testimony of Rotb aud Lubbeu who were 
admitted perjurers, aud that the United States Attorney aud his assistant in charge of 
the case "bad been instructed, or in my opinion they never would have done this. " These 
comments clearly invited the reply which petitioner Lawn uow attacks. Cf. Gridley v. 
United States 44 F. 2d 716, 739; United States v. Battiato, 204 F. 2d 717. In addition, 
tbe court in ]iis charge to the jury, after telling tliem that they were the sole judges of 
the credibility of the witnesses, called particular attention to the fact that Roth was au 
accomplice and said: 0You have got to be particularly careful in scrutinizing his testimony 
to see whether to save his own skin he lied to hurt somebody else or whether he bad some 
other motive for lvlug to hurt somebody else. " As to Lubben, the charge continued: "I am 
going to tell you to be just as careful with his testimony as you would with an accom- 
plice, and look and scrutinize it carefully. " We think the foregoing shows clearly that 
there is uo merit in Lawn's contention. 
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concerning the operations of the corporation and was familiar with its affairs; 
that no income tax ivas Ivithheld by the corporation frofn his salary; and that 
from January 1, 1046, to June 16, 1047, he withdresv from the corporation 
more than $122, 000, including salarv, while the corporation had a federal 
income tax liability for the year 1046 of more than $100, 000, as shown by its 
own return, of Tvhich only $800 had been paid. This evidence, with the legiti- 
mate inferences that might be drawn therefrom by the jury, was clearly suffi- 
cient to support the verdict on Count 9. 

Livorsi's contention that there was not sufilcient evidence to support the 
verdict against him on Count 10, the conspiracy count, when viewed in the 
light of all the foregoing facts, and those found by the Court of Appeals, which 
we find are supportcfl by the record, is entirely vvithout merit. 

Livorsi also contends that the evidence was not sufficient to support the 
verdict against him on Count 8, but since the sentence on tha. t count runs 
concurrently with the sentence on Count 6, vvhich we have affirmed, it is un- 
necessary to consider his contentions concerning Count 8. Sinclair v. United 
States, supra; Hirabaffashi v. United 8tates, supra, and Pnftverton v. United 
States, supra. " 

Several other points raised by petitioners have been carefully considered and 
are found to be without merit. The judgnlent in each case must be 

Affirmed. 
Air. Justice Harlan, whom Mr. Justice Frankfurter and Mr. Justice Brennan 

join, concurring in part and dissenting in part, in a separate opinion. 

SUPPLEMENT G. — INSURANCE COMPANIES 

SECTION 201(c) . — LIFE INSURANCE COMPANIES: 
OTHER DEFINITIONS 

REGUI ATIQNS 118, SEGTIoN 80. 201 — 7: Net income 
and deductions. 

Treatment of interest collected in advance on an annual basis, by 
insurance companies, in accordance with a loan agreement. See Rev. 
Rul. 58 — 225, page 258. 

SUPPLEMENT L. — ASSESSMENT AND COLLECTION OF DEFICIENCIES 

SECTION 276 (a) . — PERIOD OF LIMITATION UPON ASSESS- 
MENT AND COLLECTION — EXCEPTIONS: FALSE RE- 
TURN OR NO RETURN 

CT. D. 1825 
INCOXTE TAX — INTERNAL REVENUE CODE OF 1939. — DECISION OF COURT 

1. PLEADIiVO AND PRACTICE. — AUTHORITY OF TAx COURT To REQUIRE 
CDMMIssIDNER To IDEivTIFY ITEMs IN NET WoRTH STATEMENT. 

The Tax Court did not exceed its authority or abuse its discretion 
when it struck the Commissioner's answer alleging fraud for his 

isPetitiouers Giglio and T. ivorsi contend that the trial court erred in refusing their 
motion, made after several days of cross-examination of Lubbeu at the trial, for production 
of Lubbeu's federal income tax return for 1946, all testimony given by Lubbeu "before 
the grand jury that found this indictment or found any other indictment against these 
defendants, " aud all written statements made by Lubbeu to any agent of the government. 
This issue was uot raised iu the Court of Appeals. Only in exceptional cases will this 
Court review s. question uot raised in the court below. Dsignun v. United States, 274 U. S. 
196, 200; Ifustg v. Un(teil States, 282 U. S. 694 701, 702. There are uo exceptional 
circumstauces here. Cf. Unite&/ Brotherhood of Carpenters v. United States, 330 U. S. 
39o, 412. Xioreover, the question was not mentioned in the petition for certiorari filed in 
this Court. Our Rule 23(1) (c) proviiles, in pertinent part: "Only the questions set forth 
in the petition or fairly comprised therein will be considered by the court. " The question 
is not properly here. Cf. ?rvine v. Canfornia, 347 TJ. S. 123, 129. 

47o204' — 68 — 36 
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refusal to furnish the names of banks, description of securities. and 
specific identification of automobiles, personal property, and real 
estate, all of ivbicli played a part in his net worth computation on 
ivhich he relied to lirove fraudulent understatement of income. The 
Court held that the Tax Court had conducted the proceeding in ac- 
cordance ivith iis rules. iyhile the court indicated that the Commis- 
sioiier's argument against disclosing his evidence because criminal 
proceedings were pending in the District Court should not affect tbe 
exercise of the Tax Court's discretion in deciding whether or not a 
more detailed statement of a pleailing is required, it made clear that 
its affirmance was not a ruling that the Tax Court should from now 
on make an order, such as was bere granted, in all net worth cases. 

2. DECISION AFFIRMED. 

Tax Court Order and decision, 15 T. C. M. 998 and 15 T. C. M. 862, 
aflirmed. 

UNITED ST KTEs CoURT or APPEALs FoR THE SIZTH CIRUUIT 

Commissioner of Internal Repenne, Petitioner, v. Peter Lioaeoli, Respondent 

On petition for Review of the Decision of the Tax Court of the United States 

[February 14, 1!L58] 

DECIDED 

Before l&RTIN, 5ICALLISTER and ilIILLER, Circuit Judges. 
MILLER, Circuit Judge. The Commissioner seeks i'eview of the Decision of 

the Tax Court resulting froni a ruling in a proceeding by the respondent tax- 
payer to revieiv a deficiency assessment, which in practical effect struck from 
the record the Commissioner's answer, because of his failure or refusal to 
coinply with the Court's order to file an amended answer making a more com- 
plete statement of his defense. Following the ruling, the Tax Court rendered 
its Decision of no deficiency. Tbe nature of the issue requires a somewhat 
detailed review of the pleadings. 

The taxpayer filed this action in the Tax Court on Nay 27, 1955, contesting 
an income tax deficiency for 1947 in the amount of $42, 788. 86, together with a 
fraud penalty of $21, 800. 98. In addition to alleging that the Commissioner 
erroneously increased his net income for the taxable year, the petition stated 
that the deficiency assessment, notice of which was dated glarch 1, 1955, was 
b;irred by the Statute of Limitations. 

The Commissioner filed an Answer on July 15, 1955, in which it was stated 
that the deficiency was due to fraud with intent to evade, and that, accordingly, 
it could be assessed at any time in accordance with Section 270(a) of the In- 
ternal Itevenue Code of 1989. The Ansiver further alleged that for the taxable 
year in question the taxpaver reported net income of $27, 006. 08 and a tax of 
$8, 889. 12, ivhen in truth and in fact, his correct net income and tax liability were 
$88, 842. 08 and $51, 572, 98, respectively, that taxpayer's books and records made 
available to the Commissioner were inadequate to correctly reflect his correct 
taxable income, and that an analysis of the taxpayer's net worth for the taxable 
vears ending December 81, 1940, and December 81, 1947, showed a net increase 
in net worth and taxable incoine for 1947 as follows: 

Total Assets 
Total Liabilities 

12-81-40 12-81-47 
$168, 015. 68 $286, 147. 81 

59, 798. 24 60, 059. 48 

Net iVorth $108, 222. 44 $170, 087. 88 
Increase in net worth $07, 865. 89 
Add: Personal Expenditures, Income Taxes Paid 

'ind Living Expenses 47, 918. 61 

Total Income (Corrected Taxable Income) $115, 784. 00 

The ansiver furtlier stated that the assets so listed consisted of bank balances, 
bonds, stocks, autoniobiles, personal and real property, business investnients, 
loaiis and mortgages receiv;ible. 
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On September 28, 1955, the taxpayer filed a motion that, because the allegations 
were so general in nature, the Conimissioner be ordered to make the answer 
more definite and certain by suliplying the following information: the names 
and locations of the banks and amount on deposit in each bank; that the stocks 
and bonds be identified by name and amount together with the purchase price 
or market value, whichever method of computation was being used; the make, 
purchase price or value of the automobiles; what the personal property con- 
sisted of and its value or marl-et price; the location, purchase price and value of 
the real estate; that he identify the business investments and the amounts in- 
vested in each; the nature, date and amount of loans receivable; and the amount 
and the date of the mortgages and the persons to whom the money was loaned. 

On September 28, 1955, the Tax Court ordered the Commissioner to file an 
Amended Answer setting forth the items making up the net worth alleged in the 
original Answer or show cause why the proceeding insofar as it related to the 
fraud issue, should not be dismissed for failure properly to prosecute. 

On November 4, 1055, the Commissioner filed an amendment to the Answer to 
whir h was attached a schedule ivhich, among other things, gave a breakdown of 
assets at cost as of December 81, 1046, and December 81, 1947. This gave total 
amounts for each of the separate items of bank balances, United States Govern- 
ment bonds, stocks, automobiles, personal property, real estate, mortgages and 
receivables, and business investments. It did not give the requested information 
about the names of the banks, a description of the bonds or stocks, or any in- 
formation about the particular items comprising the automobiles, personal prop- 
erty and real estate. 

On December 10, 1055, the taxpayer moved to dismiss the issue of fraud for 
the alleged failure of the Commissioner to comply with the order of September 
28, 1955. Followin. a hearing, the motion was granted on January 18, 1056. 
On February 24, 1956, the Commissioner filed a motion for reconsideration. On 
March 2, 1956, the Tax Court vacated its order of January 18, 1956, and ordered 
the Commissioner to file an Amended Answer in which he would identify the 
banks and the balances in each, the United States Government bonds and stocks, 
the automobiles, the personal property and the real estate and the amounts 
which he related to each, or show cause on or before March 28, 105, why the 
allegations relating to fraud should not be stricken. 

After having obtained an extension of time v;ithin which to file the Amended 
Answer, the Commissioner on May 28, 1956, filed an Amended Answer, to which 
was attached the same exhibit which v as attached to the first Amended Answer 
of November 4, 1055, and which did not give the detailed information which was 
required by the Tax Court's order. 

On June 14, 1056, the Tax Court entered its order striking from the Answer, 
as amended, the allegations of fraud. In the absence of fraud the deficiency 
assessment i~as barred by the Statue of Limitations. In order to put the ease 
in position for appellate review, the Commissioner moved for a decision in the 
proceeding on the basis of the pleadings, and on August 21, 1956, the Tax Court 
entered its Decision of no deficiency, now being reviewed. 

In making the ruling the Judge of the Tax Court filed a Memorandum to 
Accompany Order in which he recognized that the net worth method upon which 
the Commissioner proposed to rely in his effort to prove fraud was one frequently 
used for that purpose. He stated, however, that one of the purposes of the 
rules of the Tax Court was to bring about an orderly, fair and time-conserving 
disposition of the issues, that the taxpayer was entitled to know what the facts 
were upon which the Commissioner relied to prove fraud so that he could pre- 
pare his defense and not be taken bv surprise, and that it was essential that the 
facts be pleaded in suificient detail that each allegation might be admitted or 
denied and the area of disagreement as to the facts reduced in that fashion to 
a miriiinuin, thus conserving the time, eftort and expense of all concerned, in- 
cluding the Court. He pointed out that this was particularly true in Tax Court 
pleadings, since no discovery or pre-trial procedure was expressly provided 
under which the taxpayer might gain the same information which is sought 
through the pleading. He stated that proper pleading and the factual details 
necessary would vary with circumstances and excessive detail should be avoided, 
but in the present case the Commissioner refused to break down any category 
shown in the net worth statement, that the Court was impressed with the tax- 
paver's argument that he should have further information in regard to net worth 
facts upon which the Cominissioner was relying in support of the fraud issues, 



and that, in the exercise of his discretion, he had ordered the Commissioner 
to plead the items going to make up the net worth statement in greater detail. 

The Commissioner co»tends that the Tax Court erred in requiring him to 
plead basic evidentiary details in a» Answer in which he affirmatively alleged 
fraud, both for the purpose of imposing the 50'j& addition to tax and to pre- 
clude the bar to Statute of Limitations. The taxpayer contends that the Tax 
C&&urt was authorized under its rules to order the Commissioner to file a further 
and better statement r&f his defense to the action and that it was not an abuse 
of discretion o» its part to require tl&at an Amended Answer be filed giving the 
detailed information specified therein. 

Section 7458, Interrial Revenue Code of 1M4, provides that the proceedings 
of the Tax Court shall be conducted in accordance with such rules of practice 
and procedure as the Tax Court may prescribe. This authority to prescribe 
its own rules of practice is not contested by the Commissioner. Rules 14(b), 
17(c) (1) and 17(c) (8) of the Rules of Practice so prescribed by the Tax 
Court are the rules applicable to the present case. 

Rule 14(b), dealing with the answer to be filed by the Commissioner after 
service upon him of the petition, provides, "The answer shall be drawn so that 
it will advise the petitioner and the Court fully of the nature of the defense. 
It shall contain a specific admission or denial of each material allegation of 
fact contained in the petition and a statement of any facts upon which the 
Conimissioner relies for defense or for affirmative relief or to sustain any issue 
raised in the petition in respect of which issue the burden of proof is, by statute, 
placed upon him. " 

Rule 17(c) (1), dealing ivith amended pleadings, provides, "The Court, upon 
its own motion, or upon motion of either party showing good cause, filed prior 
to the setting of the case for trial on the merits, may order a party to file a 
further and better statemeut of the nature of his claim, of his defense, or 
of any matter stated in any pleading. " Rule 17(c) (8) authorizes the Court to 
strike the pleading to which the niotion was directed or to make such other 
order as it deci»s just if the order to file an amended pleading is not obeyed. 

The Commissioner's contention that under well recognized procedure at the 
present time the purpose of a pleading is to state the ultimate facts constituting 
the claim or defense relied upo» in short and plain ter»is without pleading the 
evidence in support, of such facts is, of course, sound as a general principle of 
pleading. Such is the rule in the U. S. District Courts. 1t«t«al. Life Ins. Co. 
of X. Y. v. Iirejci, 128 F, (2) 50t, 506, C. A. 7th; Dnnn v. t. P. Stevens &5 Co. , 
102 F. (2) 854, 855, C. A 2nd. 

Under the Rules of Civil Procedure various discovery methods are available 
to litigants in the District Court to obtain whatever additional inforniation is 
desired from the opposing party. Eoivles v. Ifarp, 8 I&'. R. D. 827. But the Rules 
of Civil Procedure are»ot applicable in the Tax Court, and there is no rule of 
that court authorizing discovery procedure. Starr v. Commissioner, 226 F. (2) 
721, 722, C. A. 7th, cert. denied, 850 U. S. 008; I ask g v. Co&» »&issi oner, 285 F. (2) 
07, 08, C. A. 0th, affirmed, 852 U. S. 1027. Under Rules 14(b) and 17(c) (1) of 
the Tax Court to what extent a more detailed statenient should be made by a 
pleading is a matter within the discretion of the trial judge. Commissioner v. 
Erie Forge Co. , 167 F. (2) 71, 74, C. A. . 3rd. Compare: Poffzzi v. Commissioner, 
247 F. (2) 875, C. A. 6th; Evans v. Commissioner, 222 F. (2) 922, C. A. 6th. The 
Commissioner relies to some extent upon a number of eases dealing i&ith an 
analogous issue under Rule 7(f), I&'ederal Rules of Criminal Procedure, and 
Rule 12(e), Federal Rules of Civil Procedure, in which motions in the nature 
of a request for a bill of particulars were denied. There is a difference in word- 
ing between those rules and the rules of the Tax Court, but disregarding that, 
we believe such eases uierely serve to point out that in each case it was a ques- 
tion ivhich addressed itself to the discretion of the trial judge under the par- 
ticular circumstances of that ease, in the exercise of which the reviewing court 
found no abuse of discretion. There are other eases equallv helpful to the 
taxpayer ivhere such motions were sustained, sonic of which are: United States 
v. Smitl&, 16 I&'. R. D. 180. W. D. N. Y. ; United States v. Empire State Paper Corp. , 
8 F. Supp. 220, S. D. N. Y. ; Wa ill ng v. West Virginia, P&&l p and Paper Co. , 2 F. R. D. 
416, H. D. S. C. ; United States v. Gri ffttg Am«se&ne&&t Co. , 1 F. R. D. 229, W. D. 
Okla. ; ItemicE 1/1'nsie Corp. v. Interstate Hotel Co. of iyebraska, 2 F. R. D. 510, 
D. C. Neb. 
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The Commissioner also contends that the present ruling is a radical departure 
from the previous practice of the Tax Court. Gatterman Strauss Co. v. Com- 
missioner, 1 B. T. A. 248. He points out that mindful of ihe increasing number 
of such motions in net ivorth cases the Tax Court has heretofore evolved and 
used a somewhat standardized order which requires the Commissioner in such 
cases to set out the net ivorth of the petitioner at the be inning and end of each 
of the taxable years, the general category and amounts of assets which make 
up said net worth, the amount of petitioner's living expenses for each of the 
taxable vears, and any other factor requisite to the use of said net worth, with- 
out requiring the detailed information asked for in this case. Apparently, the 
use of such order in any particular case is optional, in that it has not been 
made a rule of court. Possibly, in the majority of cases the entry of such an 
order is appropriate. But the failure or refusal of a particular judge to use 
the order in a particular case because in his opinion it is not appropriate for 
that case can not be held by us to be reversible error in the absence of a finding 
by us of abuse of discretion on his part. 

The Commissioner complains of the ruling for the reason that the taxpayer 
has been indicted in the District Court for ivilful evasion of income taxes for 
the years 19@0 and 1951 and that the Government's disclosure of its evidence 
in this case prior to the criminal trial might seriously impair prosecution by 
affording the taxpayer an opportunity to concoct defenses and by minimizing 
the possible effectiveness of cross examination if he should take the stand. On 
this issue ive agree with the comment of the Trial Judge that the Tax Court 
must confine itself to its own problems. We do not believe that a rule of plead- 
ing in civil actions applicable in a case when no criminal action is pending, 
should be held not applicable in another case nierely because a criminal action 
is pending. The trial of the civil case is independent of the criminal action. 

As the foregoing discussion shoivs, the real question which we have in this 
case is whether the ruling of the Tax Court was, under the particular circum- 
stances of the case, an abuse of discretion. An affirmance of the decision is not 
a ruling that we would reverse the decision if it had denied the motion, or that 
the Tax Court should hereafter follow such a ruling in all net worth tax cases. 

In our opinion, the Judge of the Tax Court has stated reasons for the ruling 
which prevent us from classifying it as arbitrary or capricious. Essentially it 
was for the purpose of reducing the area of disagreement to a minimum, thus 
conserving the time, effort and expense of all concerned, including the Court. 
As pointed out in his Memorandum, with respect to the category of real estate, 
the Commissioner's total must obviously consist of several pieces having various 
costs. This is a factual matter controlled by records and documentary evidence. 
We see no prejudice to the Commissioner in disclosing what pieces of real 
estate are included in the total. Such disclosure would enable the taxpayer to 
concede the claim or make an issue thereof with respect to each piece, and 
thus not only expedite the case but afford the taxpayer the opportunity of 
preparing to meet only such issues as are actually involved. Other categories 
present similar questions. 

Rule 81(b) (1), Rules of Practice before the Tax Court, states, "The Court 
expects the parties to stipulate evidence to the fullest extent to which complete 
or qualified agreement can be reached including all material facts that are not 
or fairly should not be in dispute. " Rule 81(b) (2) directs the party expecting 
to introduce any evidence which might possibly be stipuiated to confer with 
his adversary promptly after receipt of the hearing notice in an endeavor to 
stipulate all facts not already stipulated. The argument of the Commissioner 
against disclosing his evidence because of the pending criminal proceedings 
based on practical considerations, loses most of its effectiveness if Rule 81 is to 
be enforced. The wording of Rule 81(b) (2) indicates that the duty of stipulat- 
ing facts which can be stipulated is not restricted to a time after the hearing 
notice. No doubt, many of the facts which the Commissioner is presently re- 
fusing to disclose would be quickly stipulated if the Commissioner attempted 
to make a stipulation. In view of the refusal of the Commissioner to give the 
taxpayer the information which he seeks, the ruling of the Tax Court seems to 
be in furtherance of the purpose of Rule 81. 

The Decision of the Tax Court is ailirmed. 
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SUPPLEMENT M. — INTEREST AND ADDITIONS TO THE TAX 

SECTION 208. — ADDITIONS TO THE T iX IN CASE 
OF DEIL ICIENCY 

Consistent failure to report income as evidence of fraudulent intent. 
See Ct. D. 1822, page 508. 

SECTION 2M. — ADDITIONS TO THE TAX IN CASF 
OF NONPAYMENT 

RKGULATIGNs 118) SKUTIGN 39. 204 — 1: Additions 
to the tax. 

Penalties for underestimation of tax as based upon reconstructed 
income. See Ct. D. 1822, page 508. 

SUBCHAPTER D. — EXCESS PROFITS TAX 

PART I. — RATE AND COMPUTATION OF TAX 

SECTION 453. — NONTA. XABLE INCOME FROM CERTAIN 
MINING AND TIMBER OPERATIONS AND FROM NAT- 
URAL GAS PROPERTIES 

T. D, 62M' RKGULATIGNs 180, SEcTION 40. 456 — 8: Nont. axable 
income from exempt excess output. 

(Also Section 40. 458 — 6. ) 
TITLE 26 — INTERNAL REVENUE. — CHAPTL«k I, SUBCHAPTER A, PART 40. — 

EXCESS PROFI1'S TAX; TAXABLE TEARS Xi%DING AFTER JUNE 90, 1960 
ltegulations 130 amended to delete the provisions of paragraph 

(a) (0) of section 40. 453 — 3 and paragraph (c) of section 40. 403 — 6 of 
such regulations, relating to computation of nontaxable income 
from exempt excess output xvith respect to strategic minerals. 

DEPARTiiIENT or TIIK TREASVRT) 
Orrlcx or COM&fISSIONZR Ol' INTERN II, RxvxNVE, 

1Vashington 85, D. C. 
To Ogcere end Farjrloyee8 of the Interna/ Revere Service and 

Others Conce~ De&1: 

On February 26, 1058, notice of proposed rulemaking regarding the 
amendment of sections 40. 458 — 3 and 40. 453 — 6 of Regulations 180, re- 
lating to computation of nontaxable income from exempt excess out- 
put with respect to strategic minerals, was published in Federal Regis- 
ter (28 F. R. 1191). After consider~ation of the comments recei~ved 
duiing the 80-day period prescribed in the notice, the following 
amendment to such regulations is hereby adopted: 

Regulations 1)0 [26 CFR (1!)30) Part 40] are hereby amended by 
de]etang paragraph (a) (5) of section 40. 4N — 8 and paragraph (c) of 
section~40. 458 — 6 thereof. 

'29 ri. R. 416I. 
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(This Treasury Decision is issued under the authority contained in 
sections 62 and 3701 of the Internal Revenue Code of 1030 (58 Stat. 
I, 467 ) 26 U. S. C. 62, 8701) . ) 

RUSSELL C. HARRINGTON) 
Commissioner of Internal Ret)enue. 

Approved June 6, 1058. 
FRED C. SCRIBNER) Jr. , 

Actino Secretary of the Treasury. 

(Filed by the Division of the Federal Register on June 11, 1958, 8: 49 a. m. , and 
published in the issue of the Federal Register for June 12, 1958, 23 F. R. 4167. ) 

REGI '1. ATIONS 130, SECTION 40. 458 — 6: Non- 
taxable bonus income. 

Regulations 130 amended to correct provisions relating to the com- 
putation of nontaxable income from exempt excess output and non- 
taxable bonus income with respect to strategic minerals. See T. D. 
6205, page 554. 

PART IV. — EXCESS PROFITS CREDIT BASED ON INCOME IN CONNECTION WITH 
CERTAIN TAXABLE ACQUISITIONS OCCURRING PRIOR To DECEMBER 1, 1950 

SECTION 474. — EXCESS PROFITS CREDIT BASED ON 
INCOME — CERTAIN TAXABLE ACQUISITIONS 

REGULATIONs 180) SEcTION 40. 474 — 4: Rules for Rev. Rul. 58 — 42 
the prevention of duplication. 

The assumption of the "deposit liabilities" of a selling bank, in 
a transaction described in section 474(a) (1) (A) of the Internal 
Revenue Code of 1939, does not constitute a use of the assets of 
the purchasing bank which contributed to its own base period in- 
come experience. The purchasing bank is entitled, under section 
474 of the Code, to compute its average base period net income, upon 
which its excess pronts credit is based, by taking into account the 
base period experience of the selling bank to the extent attributable 
to the properties acquired, for which the consideration was the as- 
sumption of the "deposit liabilities. " 

Revenue Ruling 56 — 163, C. B. 1956 — 1, 658, revoked. 

In view of the decision in cVational Bank of Commerce of Seattle v. 
Commissioner) 27, T. C. No. 02) acquiescence, page 5, reconsideration 
has been given to Revenue Ruling 56 — 163, C. B. 1056 — 1, 658. 

Revenue Ruling 56 — 168) supra, holds that the "deposit liabilities" 
of. a selling bank, assumed by a purchasing bank in a transaction of 
the type described in section 474(a) (1) (A) of the Internal Revenue 
Code of 1M0) do not constitute a bona fide long-term increase in capital 
structure within the meaning of section 40. 474-4(a) (2) (ii) of Regu- 
lations 180. To the extent that duplication of base period experience 
occurs, an adjustment is required, under the provisions of section 
40. 474-4(a) (1) of Regulations 130, in determining the average base 
period net income of the purchasing bank upon which its excess 
profits credit is ba, sed. 
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An identical issue was considered in cVafiona/ Bank of Commeroe 
of 8eattte, supra. The court tiiere held that no duplication of experi- 
ence resulted and that the acquiring bank was entitled to compute its 
average base period net, income by t;iking into account the excess 
l&roEits net income (or deficit therein) of the selling bank to the extent 
attributable to the properties acquire(1, for which the consideration 
was the assumption of the deposit, liabilities. The court expressly 
disagreed with the holding in Revenue Ruling 56 — 168 and stated: 

If the petitioner had borrowed money by the issuance of bonds or debentures 
and had used the funds to purchase the assets of the selling corporations, ap. 
parently there would be no question as to its right to use the income experience 
of the selling corporations in conil&uting its excess profits credit, except to the 
extent that some duplication mi ht occur in some other manner, as, for example, 
by reason of an increase in the excess profits credit on account of a capital 
addition under section 433. This is contemplated by section 40. 474 — 4 of the 
regulations where it is provided that no adjustment is necessary where properties 
are acquirecl through a bona fide long-term increase in the capital structure of the 
purchasing corporation, except to the extent duplication may occur. We see 
no reason why the same result should not follow where the increase in indebted- 
ness results from an assumption of liability to depositors. In either case the 
purchasing corporation has incurred an indebtedness in connection ivith the 
acquisition of assets, and without parting ivith any of its own assets which have 
contributed to its own base period income experience. 

In view of the above, it is now the position of the Internal Revenue 
Service that the assumption of the "deposit liabilities" of the selling 
bank is not tantamount to the use of the purchaser's assets, in acquiring 
the properties of the selling corporation. Accordingly, since the 
purchasing bank did not part with any of its own assets which con- 
tributed to its own base period income experience, it, is entitled, under 
section 474 of the Code, to conipute its average base period net income, 
upon which its excess profits credit is based. by taking into account 
the base period experience of the selling batik to the extent attributable 
to the properties acquired, for which the consideration was the assump- 
tion of the "deposit liabilities. " 

Revenue Ruling 56 — 168, si&pra. , is hereby revoked. 

CHAPTER 2. — ADDITIONAL INCOME TAXES 

SUBCHAPTER A. — PERSONAL HOLDING COMPANIES 

SECTION 509(f). — PERSONAL HOLDING COMPANY IN- 
COME: USE OF CORPORATION PROPERTY BY SHARE- 
HOLDERS 

REoUI, ~ riots 118, SxcTiox 20. 502 — 1: Personal 
holding company incoine. 

Section 228 of the Revenue Act of 1950, limiting the application 
of section 50o(f) of the 1NO Code relating to the use of corporation 
property by a shareholder, is amended. See P. L. 85 — 819, page 628. 
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CHAPTER 3. — ESTATE TAX 

SUBCHAPTER A. — BASIC ESTATE TAX 

PART II. — ESTATES OF CITIZENS OR RESIDENTS OF THE UNITED STATES 

SUBPART I. — COMPUTATION OF TAX 

SECTION 811(c). — GROSS ESTATE: TRANSFERS IN CON- 
TEMPLATION OF, OR TAILING EFFECT AT, DEATH 

REGULATIGNs 105, SEGTION 81. 18: Transfers ivith 
possession or enjoyment retained. 

Ct. D. 1824 

ESTATE TAX — IN'TERNAL REVENUE CODE OF 1939 — DECISION OF COURT 

1, GRoss ESTATE — TRANsFERs V( ITH RIGHT 10 INcoME RETAINED— 
PROCEEDS OF LIFE INSURANCE. 

The proceeds of the life insurance portions of single-premium 
life insurance and annuity policv combinations are not includible 
in the gross estate of the insured under Section 811(c) (1) (B) of 
the 1080 Code as a transfer ivith income retained where such proceeds 
are payable to named benetlciaries and have been irrevocably as- 
signed by the insured. The Court held that the payment of the an- 
nuities mas not conditioned upon the continued existence of the life 
insurance portion of the contract and that the Commissioner could 
not, by aggregating the tivo tvpes of policies into one investiuent, con- 
clude that receipt of the annuities by the insured constituted reten- 
tion of income from the life insurance portions. 

2. CASE DISTINGUISHED. 
Helneriny v. Le Cierse, 812 U. S. 581, distinguished. 
Judgment of the United States Court of Appeals for the Third 

Circuit, 241 F. 2d 000, reversed. 

SUPREME COI. RT OF THE UNITED STATES 

Fidelity-Philadelphia Trust Company and Robert B. Haines, III, eaecutors of 
the ieill of 3Iary H. Haines, deceased, petitioners v. Francis R. S&nith, Collector 
of Internal Renenue 

On writ of certiorari to the United States Court of Appeals for the Third Circuit 

[April 28, 1058] 

OPINION 

MR. CHIEF JUSTicE WARREN delivered the opinion of the Court. 
The question before the Court is whether the proceeds of certain insurance 

policies on the life of the decedent, payable to named beneficiaries and irrev- 
ocably assigned by the insured, should be included in the estate of the decedent 
for the purposes of the federal estate tax. The facts are not in dispute. In 1084 
decedent, then aged 76, purchased a series of annuity-life insurance policy coin- 
binations. Three single-premium life insurance policies, at face value of 
$200, 000, $100, 000, and $50, 000, respectively, mere obtained without the require- 
ment of a medical examination. As a condition to selling decedent each life 
insurance policy, the companies involved required decedent also to purchase a 
separate, single-premium, nonrefundable life annuity policy. The premiums for 
each life insurance policy and for each annuity policy ivere fixed at regular rates. 
The size of each annuity, however, ivas calculated so that in the event the 
annuitant-insured died prematurely the annuity premium, less the amount allo- 
cated to annuity payments already made, mould combine with the companion 
life insurance premium, plus interest, to equal the amount of insurance proceeds 
to be paid. ' Each annuity policy could have been purchased without the insur- 

* Of course, an additional amount is added to the premiuuis to compensate the insurance 
companies for expenses. 
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an& c policy for tile s &nie premium charged for it under the annuity-life insurance 
coinbination. 

The decedent's chihlren were primary beneficiaries of the insurance policies; 
the 1'idelity-Philadelphia Trust Company, as trustee of a trust established by 
decedent, vvas miined beneficiar of the interests of any of decedent's children 
who predeceased her. In the year of purchase, decedent assigned all rights and 
benefits under two of flic life insurance policies to her chil&lren and under the 
other to the I&'idclity-I'hiladel»hia Trust C&&inpany as trustee. These rights and 
benefits included the rights to r«eive dividends, to change the beneficiaries, 
to surrender the policies. and to assigri them. Dividends were received, but as 
far as the record discloses, none of tile other rights was exercised. A. gift tax 
on these transfers was l&aid by the decedent in IMfi. In 1M8 decedent amended 
the above-mentioned trust so that it became irrevocable. As the Government 
concedes, the decedent retained no beneficial or reversionary interest in the 
trust. 

The insured died in 1046. The proceeds of the three insurance policies were 
not included in her est;ite in the estate tax return. The Conimissioner of In- 
ternal Revenue determined that these proceeds should have been included and 
assessed a deficiency accordingly. The adjusted tax was paid by the executors, 
and ivhen claim for refund was denied, this action for refund followed. The 
District Court entered judgment for the taxpayers, but the Court of Appeals for 
the Third Circuit reversed. 241 F. 2d 600. V e granted certiorari. ' 304 U. S. 
021. 

It is conceded by the parties that the question of whether the proceeds should 
be included in the estate is not determinable by the federal estate tax provision 
dealing with life insurance proceeds. Cf. Kefuering v. Le Gicrse, 812 U. S. 531. 
To support the decision below, the Government argues that the proceeds are 
includible in the estate under Section 811(c) (1) (B) of the Internal Revenue 
Code of 1080, wliich includes, in the estate of the decedent, property, to the 
extent of the decedent's interest therein, which the decedent had transferred 
without adequate and full consideration, under which transfer the decedent 

"has retained for his life * * 4 (i) the possession or enjoyment of, or the 
right to incoiiie froni, the property s «" 

The Government contends that the annuity payments, which xvere retained until 
death, were income from property transferred by the decedent to her children 
through the use of the life insurance policies. 

On the other hand, petitioners, executors of the estate, assert that the annuity 
payments ivere income from the annuity policies, which were separate property 
from the insurance policies, and that since decedent had assigned away the life 
insurance policies before death, she retained no interest in them at death. 

The Government relies on Helve&i»g v. Le Gicrse, supra, where this Court also 
had befoi e it the issue of the taxability of proceeds from a life insurance policy 
in an anuuity-life insurance combination. After holding that the taxability of 
these proceeds was not to be determined for estate tax purposes according to the 
statutory provisions dealing with life insurance, ' the Court held that the pro- 
ceeds were includible in the estate under Section 802(c) of the Revenue Act of 
1026 because thev devolved on the beneficiaries in a transfer v&hich took effect 
in possession or enjoyment at or after. . . death. " 812 U. S. , at fi42. Eowever, 
in reaching this concliision the decision did not consider the problem in the ease 
at bar, for in Le Gicrse the insured had retained the rights and benefits of the 

v In agreement &vith the decision belo&v are Burr v. Co&sin(oslo»er, 156 F. 2d 871 (C. A. 
2&1 Cir. ), and Con&esp v. Glen», 103 F. 2&1 965 (C. A. 6th Cir. ). To the contrary is 
Bohneu, v. Hart&sou, 199 I'. 2d 492 (C. A. 7th Cir. ), afiirmed by an equally divided Court. 
845 U. S. 946. 

s Section 802(g) of the Revenue Aet of 1026 exemptc&1 from the estate proceeds up to 
$40, 000 "receivable. . . as insurance" bv pcrsous other than the executor. The 
proceeds in Helce&i»g v. te Gierse were not considered to have arisen from "insurance" 
a ' Congress meant the word to be used because the ordinary 'insurance risk" was not 
present. The insurance co&npany 1&a&i not undertaken to shift the risk of pren&stare death 
from the insured and to &listribute the risk among its other policyhnlders. On the 
contrary, by requiring a concurrent purchase of a nonrefuudable annuity contract, the 
company had neutralized the risk at the expense of the "insured. " The rcniaining risk, 
whether the annuitant would live beyond the actuarial prediction and after the insurance 
policy had been surrendered. &vas considered not an insurance risk but a risk of ordiuary 
investment. Cf. 31eis&nholder, Taxation of Annuity Contracts under Estate and Inherit- 
ance Taxes, 89 Mich. l . licv. 8o6, 888. 

The principle th;&t the proceeds are not considered "receivable. . . as insurance" 
applies whether at death the rights and benefits of the policies are tlie hands of the 
insur& d or of another person. Goldstone v. Uuite&t St« tes, 825 U. S. 68&, 600. 
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insurance policy until death. The facts in the instant case on this point are 
fundamentally different. Prior to death, the decedent had divested herself of all 
interests in the insurance policies, including the possibility that the funds would 
return to her or her estate if the beneficiaries predeceased her. ' The assignees 
became the "owners" of the policies before her death; they had received the right 
to the iiumediate and unlimited use of the policies to the full extent of their 
worth. The immediate value of the policies was ahvays substantial. In the year 
of assignment their total cash surrender v;ilue was over $280, 000; in the year of 
death it divas over $320, 000. Under the assignment, the decedent had not become 
a life tenant ivho postpones the possessioii and enjoyment of the property by 
the remaindermen until her dcatli. ' Cf. II«lrc&'ing v. Bulla&d, 303 U. S. 207; 
Cofaa&issioner v. Estate of Cht&rch, 330 U. S. 03'. On the contrary, the assignees 
held the bundle of right, :, the incidents oi ownership, over property fro&n which 
the decedent had totally divorced herself. Cf. Chase Nutio»at Ba»is v. United 
States, 278 U. S. 327; Gotdstortc v. United States, 325 U. S. 087. 

Illustrative of the distinction between IIeluc&i»p v. Le Gicrso and the ease 
at bar is the fact that the Government has not endeavored here to sustain the 
tax under the statutory provision applied in that ease. Instead of the pro- 
vision taxin transfers "intending to take effect in possession or eujoyment 
at or after" the transferor's death, " the provision applied in Le Gierse, the Gov- 
ernment relies on the provision taxing transfers in which the transferor has 
retained until death "the right to inconie from" the transferred property. ' 
Hovvever, the Governnient's position that the annuities svere incoine from prop- 
erty which the insured transferred to her children under the life insurance 
policies is not well tal-en. 

To establish its contention, the Governnient must aggregate the premiums of 
the annuitv policies with those of the life insurance policies and establish that 
the annuity paviuents vvere derived as incolne from the entire Investment. This 
proposition cannot be established. Admittedly, when the policies Ivcre pur- 
chased, each life insurance-annuitv coinbination was the product of a single, 
integrated transaction. Hovvever, the parties neither intended that, nor acted 
as if, any of the transactions vvould have a quality of indivisibility. Regardless 
of the consiclerations prompting the insurance companies to hedge their life 
insurance contracts with annuities, each time an annuity-life insurance com- 
bination was written, two items of property. an annuity policy and an insurance 
policy, were transferred to the purchaser. The annuity policy could have been 
acquired separately, and the life insurance policy could have been, and was, 
conveved separately. The annuities arose from personal obligations of the in- 
surance companies which were in no way conditioned on the continued existence 
of the life insurance contracts. These periodic payments would have continued 
unimpaired and without din&inution in size throughout the life of the insured 
even if the life insurance policies had been extinguished. ' Quite clearly the 
annuity payments arose solely from the annuity policies. The use and eujoy- 
ment of the annuity policies were entirely independent of the life insurance 
policies. Because of this independence, the Conimissioner may not, by aggre- 
gating the two tvpes of policies into one investlnent, conclude that by receiving 

' Ct. Goldstone v. Unite&l States, supra. 
Nor are the assignees like se«oud auuuitauts in survivorship annuities or joint 

auuuitauts in joint aud survivor annuities. The douor's aud donee's annuities have a 
common fund as the source so that if the source of the donor's annuity is estiuguished, 
the donee's annuity is destroyed. The entire economic enjoyment of the second annuitant 
must, realistically speaking, av&ait the death of the first annuitant, and s. substantial 
portion of the surviviu joint auuuitaut's enjoyment is si&nilarly postponed. Cf. , c. g. , 
Com&nissioner v. Wilder's Estate, 118 F. 2d 281; Commissioner v. Clise, 122 F. 2d 098; 
Afenrkte's Estnte v. Commissioner, 129 F. 2d 386. ' Seetiou 811(c) (1) (C) of the Internal Revenue Code of 1939, as amended by Sectioa 
7(a) of the Act of October 25, 1949, c. 720, 63 Stat. 891. ' Section 811(c) (1) (B) of the Internal Revenue Code of 1939, as amended by Section 
7(a) of the Act of October 2o, 194l&, c. 720, 63 Stat. 891. This provision was also a 
part of Section 302(c) of the Revenue Act of 1926 at the time applicable in Helvertng v. 
Le Gierse. 

Where a deeedeut, not in contemplation of death, has transferred propertv to another 
in return for a promise to make periodic payments to the transferor for his lifetime, it 
has been held that these payments are uot income from the transferred property so as to 
include the property in the estate of the dececleut. E, g. , Estate of Snrah A. I&ergnn, 
1 T. C. 543, act&. , 1043 Cum. Bull. 2; Se«uritg Trust d Savings Bank, Trustee, 11 B. T. A. 
833; Seymour Jnhnson, 10 B. T. A. 411; Hirsh v. United States, 35 F. 2d i)82 (Ct. Cl. 
1929); ef. Welch v. Hull, 134 F. 2d 366. Iu these cases the promise is a personal obliga- 
tion of the transferee, the obligatiou is usually uot chargeable to the transferred property, 
aud the size of the paymeuts is uot determined by the size of the actual income from the 
transferred property at the time the pavmeuts are made. 
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the annuiti& s, the decedent had retained income from the life insurance 
contracts. ' 

A& «ordiugly, the judgment of the Court of Appeals is Reversed. 
illa. JvsTlcE Ii&'«roN arith xvhom XIR. JvsTICE BLACK and tlR. JvsTICE CLARK 

join, dissenting, in a separate opinion. 

SECTION 812(e). — NET ESTATE: BEQUESTS, ETC. , TO 
SUI&VIVING SPOUSE 

RKGULATIONs 105, SKUTIox 81. 47a: Bequests, etc. 
to surviving spouse. 

Decedents dying;ifter April 2, 1948, who were adjudged incompe- 
tent before April . ~, 1948, and not restored to competency prior to their 
death. See P. L. 85 — 318, page 627. 

CHAPTER 4. — GIFT TAX 

SECTION 1005. — GIFTS AIADE IN PROPERTY 

REGULATIONs 108, SKGTIoN 86. 19 (f ): Valuation 
of property. 

Valuation of amount, for gift tax purposes, transferred to a rever- 
sionary trust for a period of ten ye;irs and six months. See Rev. 
Rul. 58 — 242, page 251. 

SUBTITLE B. — MISCELLANEOUS TAXES 

CHAPTER 9. — EMPLOYMENT TAXES 

SUBCHAPTER B. — EMPLOYMENT BY CARRIERS 
PART I. — TAX ON EMPLOYEES 

SECTION 1500. — RATE OF TAX 

RKGUIATIONs 114, SzcTIoN 411. 801: Measure of 
employees' tax. 

Instructions for computation of tax to be reported on Form CT — 1 
with respect to compensation for services rendered before 1947. See 
Rev. Proc. 58 — 8, page 685. 

s I"or the treatment by lower courts of the life insurance-annuity co&nbination in a similar 
situation in the field of federal income taxation cf. Con&missioner v. 7&ieger, 199 F. 2d 256; 
it&inn E. meredith, 1 T. C. 3L. 647, atflrmed, delve&sag v. Aferedith, 140 I'. 2d 979; John 
Koehrer, 4 T. C. N. 219. 
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CHAPTER 9A. — WAR TAXES AND WAR TAX RATES 
(TERMINATED) 

SECTION 1651. RETAILERS EXCISE TAX ON CERTAIN 
LUGGAGE, ETC. 

Whether the term "sold at retail" is equivalent to "sale for purposes 
other than resale. " 

See Rev. Rul. 58 — 125, below. 

CHAPTER 10. — ADMISSIONS AND DUES 

SUBCHAPTER A. — AM'IISSIONS 

SECTION 1701. — EXEMPTIONS FROM TAX 

REGULATIoNs 43) SEGTIGN 101. 15: Exemptions 
from tax. 

Applicability of the tax to admissions the proceeds of which inure 
exclusively to the benefit of a separate retirement, pension, or dis- 
ability fund maintained by a policemen's or firemen's benevolent 
association. See Rev. Rul. 58 — 203, page 431. 

CHAPTER 19. — RETAILERS' EXCISE TAXES 

SECTION 2400. — TAX ON JEWELRY, ETC. 

(Also Sections 1651, 2401. 2402. ) Rev. Rul. 58 — 125 
(Also Part I, Sections 4001, 4011, 4021, 4081. ) 

The Internal Revenue Service will recognise the decisions in the 
cases of tgatttan Gellman, et al. v. United States, 285 Fed. (2d) 87, 
and Z'orti v. United States, 249 Fed. (2d) 623, as precedents in the dis- 
position of other cases involving the meaning of the term "sold at 
retail" for purposes of the retailers excise tax. 
Rev. Rul. 56 — 588, G. B. 1956 — 2, 1005, revoke(1. 

In view of the decision of the United States Court of Appeals for 
the Seventh Circuit in the case of Tor ti v. United States, 249 Fed. (2d) 
628, the Internal Revenue Service has given further consideration to 
Revenue Ruling 56 — 588, C. B. 1956 — 2, 1005. 

In the case of ZVathan OeZZman, et aZ. v. United 8tate8, M5 Fed. (2d) 
87, the United States Court of Appeals for the Eighth Circuit, re- 
versed a decision of the United States District Court (Minnesota), 129 
Fed. Supp. 291, which had sustained the position of the Government 
that in applying the retailers excise taxes imposed by sections 1651 
and 2400 of the Internal Revenue Code of 1%9, the term "sold at re- 
tail" is equivalent to "sale for purposes other than resale. " 

Revenue Ruling 56 — M8 announced that the decision in the GeZZman 
case would not be considered by the Service as a precedent in the 
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disposition of et]rer cases involving a similar factual situation. EIow- 
evi r, subsequent to the publication of that ruling, the United States 
Court of Appeals for the Seventh Circuit in the ~Torti case also re- 
jected the Governmerr t':- definition of tkre term "sold at retail, " and the 
court followed the C~elZoran decision. 

lrr view of these &]ecisions& Revenue Ruling 56 — 538 has been recon- 
sidered with tire result that the Service ivi]1 now recognize the GeZZman 

aud Tort~ cases as precedents in the disposition of other cases involv- 
ing similar factual situations. T]iis wi]l apply whether the situation 
arises under section 1&&51, 2400, 2401, or 2402 of the 1MO Code or under 
the simi]ar provisions of section 4001, 4011, 4021, or 4031 of the 
Internal Revenue Cocle of 1054. 

Revenue Rirling 56 — 538; supra, is hereby revoked. 

SECTION 2401. — TAX ON FURS 

47hether the term "sohl at retai]' is equivalent to "sale for purposes 
other than resale. " See Rev. Rul. 58 — 125, page 561. 

SECTION 2402. — TAX ON TOILET PREPARATIONS 

)V]rether tile. term "sold at retail" is equivalent to "sale for purposes 
other than resale. " See Rev. Rul. 58 — 125, page 561. 

CHAPTER 28. — PROVISIONS COMMON TO 
MISCELLANEOUS TAXES 

SUBCHAPTER A. — GENERAL PROVISIONS 

PART Il. — ASSESSMENT, COLLECTION, AND REFUND 

SECTION3312. — PERIOD OF LI riITATION UPON 
ASSESS& CLIENT AND COLLECTI'ON 

Rev. Rul. 58 — 158 

The four-year period of liinitation upon assessiueut, provided by 
section SS12(a) of the Iuternal Revenue Code of 1939, does not 
apply with respect to "collected" excise taxes where no return 
has been filed and there has been no attenipt bv either the taxpayer 
or the collecting ageucy to see that the tax is received by the 
Government. 

Advice has been requested whether the period of limitation upon 
assessment provided by section 3312(a) of the Internal Revenue Code 
of 1%9 prohibits an assessment of the tax on the transportation of 
property under t]ie circumstances described k&elow. 

A. shipper contr;icted ivith various persons to transport property 
for ]rim. Neitlrer thc sliipper nor t]re other ]reasons realized that the 
anrounts paid for suc]i transportation were subject to the tax on the 
transportation of property irlrposed by section 3475(a) of the (. 'ode. 
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Consequently, no taxes were collected from the shipper, and no re- 
turns were filed by the persons transporting the property. 

Section 8475(c) of the Code requires that the person making a 
taxable transportation payment shall pay the tax to the person re- 
ceiving such payment who, in turn, shall file a return and pay the 
taxes so collected to the Government. Inasfar as it is applicable to 
the excise taxes, section 3812(a) of the Code provides the general 
rule that, such t~axes shall be assessed within four years after such 
taxes became clue. However, section 8812(b) of the Code provides 
that in case of a failure to file a return within the time required by 
law, the tax may be assessed at any time. 

The tax imposed upon the amount paid for the transportation of 
property is one of the so-called "collected" excise taxes, which are 
those excise taxes imposed upon the person making the payment 
subject to the tax. Other taxes included in this category are the 
taxes on admissions, club dues, communications, transportation of 
persons, and safe deposit boxes. 

Under the provisions of the statute, the person making the payment 
subject to ta. x has a duty to pay the tax, while the person receiving 
the taxable payment f' or the facilities or services has a duty to collect 
sucli tax, to file a return, and to reinit to the Government the tax thus 
collected. There is, therefore, a bipartisan obligation to see that 
the Government receives the tax. Either party can dispose of his 
obligation to the Government by performing the acts required ot him 
and, having performed the required acts, ~vill not be held liable for 
the other's f ailures. 

For example, in this case, had the shipper paid the tax to the carrier 
at the time the charges for transportation were paid, the Government 
would be able to assess the tax against the carrier at any time, since 
no return was filed. On the other hand, had the carrier filed returns 
and reported that it was unable to collect the tax from the shipper 
the Government would have been able to assess the tax directly against 
the shipper vithin the statutory period of limitations provided by 
section 8812 (a) of the Code. 

It is helcl that, with respect to "collected" excise taxes, where no 
return has been filed and there has been no attempt by either party 
to see that the tax is receivecl by the Government, the period of limita- 
tion upon assessment provided by section 3312(a) of the Code is not 
applicable. Accordingly, in this case, the tax may be assessed di- 
rectly against the shipper at any time. 

SUBTITLE D. — GENERAL ADMINISTRATIVE PROVISIONS 

CHAPTER 38. — MISCELLANEOUS PROVISIONS 

SECTION 87M. — PENALTIES AND FORFEITURES 

Preliminary hearing to determine the admissibility of evidence. 
See Ct. D. 1817, page 540. 
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SECTION 3801(a). MITIGATION OF FFFECT OF LIMI- 
TATION AXD OTHER PROVISIONS IX INCOME TAX 
CASES: DEFIXITIONS 

REGvLATIONs 118, SEVTloN 39. 3801 (a) — 1: Purpose 
and scope of section 3801. 

Inventory acljustments. See Rev. Rul. 58 — 327, page 316. 

SECTION 3801(b). — MITIGATION OF EFFECT OF LIMI- 
TATION AXD OTIIER PROVISIONS IX INCOME TAX 
CASES: CIRCUMSTANCES OF AD JUSTMENT 

PiEGvLATzoNs 118, SEVTroN 39. 3801(b) — 1: Double 
inclusion of item of gross income. 

Inventory adjustments. See Rev. Rul. 58 — 327, page 316. 



SUBPART B. — RULINGS AND DECISIONS UNDER THE 
FEDERAL FIREARMS ACT 

Rulings and decisioiis published in Part ll, Subp;irt, B, of the Iii- 
tiinal Revenue Bulletin iii'c l&;ised on tjie applicatio» of provisions 
of the Federal Firearms A. ct. 

SECTION n. — TR VXSPORTIXG, SIIIPPIXG, OR RECEIVIXG 
FIREARMS OR VIIMUXITIOX IX IX'I'l', RSTATE OI' FOI'- 
EIGX COiDIERCE; ACTS PROIIIBITED 

26 CFP~ 315. 40: General. Rev. Rul. 58 — 100 

The Internal Revenue Service has been requestecl to clarify the 
status under the Federal Firearms Act, 15 U. S. C. , Chapter 18, of a 
dealer engaged in the business of selling firciirms and ammunition in 
intrastate commerce only. Iield, any person engaged in the business 
of selling firearms or pistol or revolver anniiunition which are re- 
ceived in interstate coininerce, either directly or indirectly, operates 
in violation of section 2(a) of the Federal Firearins Act, 15 U. S. C. 
902(a), unless he has obtained a license as required by section 8 of 
such Act, 15 U. S. C. 008, regardless of whether such firearms or 
ammunition are subsequently sold only in intrastate coinmerce. 

475254' — a8 37 
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SUBPART C. — RULINGS AND DECISIONS UNDER OTHER 
PUBLIC LAWS 

Rulings and decisions published in Part II, Subpart C, of the 
Internal Revenue Bulletin are based on the application of provisions 
of other public laws on internal revenue matters, except those relating 
to the various alcohol taxes, which appear in Part III. 

REVENUE ACT OF 1950 

Section 223 of the Revenue Act of 1950, limiting the application 
of section 502(f) of the 1989 Code relating to the use of corporation 
property by a shareholder, is amended. See P. L. 85 — 819, page 628. 



PART III 

ALCOHOL TAX RULINGS AND DECISIONS 

SUBPART A. — RULINGS AND DECISIONS UNDER THE 
INTERNAL REVENUE CODE OF 1954 

Rulin&w and decisions published in Part III, Sill&part A, of the 
Internal Revenue Bulletin are based on the applIcation of provisions 
of the Internal Revenue Code of 1054 and, unhss otherwise noted 
therein. , are published without consideration as to any application of 
the provisions of the Internal Revenue Code ol' 1MO, the federal 
Alcohol Administration Act, or other public laivs. 

SUBTITLE E. — ALCOHOL, TOBACCO AND CERTAIN OTHER 
EXCISE TAXES 

CHAPTER 51. — DISTILLED SPIRITS, WINES, AND BEER 

SUBCHAPTER A. — GALLONAGE AXD OCCUPATIONAL TAXES 

PART I. — GALLONAGE TAXES, SUBPART A. — DISTILLED SPIRITS 

SECTION 5O08. — STRIP STAMPS FOI' DISTILLED SPIRITS: 
CONTAINERS OF OTHER THAN BOTTLED IN BOND 

(Also Section 5619. ) Ct. D. 1816 

)VIRETAPPI5 G BY STATE OFI ICERS IX ACCOKDA5T'E lVITH STATE 
LAW PROHIBITED — DECISION OF COURT 

1. IVIRETAPPING BT STATE OFFIGERs PRQHIBITED. 

Evidence obtained from a search by local police authorities, the 
search having been ba. sed on information secured through a telephoue 
wiretap by local police authorities in conformity 5vith State law and 
without participation by Federal authorities, is not admissible in 
Federal court. Such interception and divulgence are in violation of 
section 00o of the Federal Commuuications Act, 

2. JT DG5IKNT REvERRED AND RFTIANDED. 

Judgment of the United States Court of Appeals for the Second 
Circuit, 244 F. 2d 880, reversed and the case remanded to the Court 
of Appeals. 

(867) 
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SUPREME CoURT oF THE UNITED STATES 

Salvatore Benantt v. United States of Amertea 

On a writ of certiorari to the United States Court of Appeals for the Second Circuit 

[December 0, 1057] 

OPINION 

MR. CHIEF ZUSTIcE WARREN delivered the opinion of the Court. 
The question presented by petitioner is whether evidence obtained as the result 

of wiretapping by state law enforcement officers, without participation by federal 
authorities, is admissible in a federal court. Petitioner was convicted of the 
illegal possession and transportation of distilled spirits without tax stamps 
affixed thereto in violation of 28 U. S. C. sections 0008(b) (1), O042. s The New 
York police, suspecting that petitioner and others were dealing in narcotics in 
violation of state law, obtained a warrant in accordance with state law ' authoriz- 
ing them to tap the wires of a bar which petitioner was known to frequent. On 
May 10, 10M, the police overheard a conversation between petitioner and another 
in which it was said that "eleven pieces" were to be transported that night at 
a certain time and to a certain place in New York City. Acting according to this 
information, the police followed and stopped a car driven by petitioner's brother. 
No narcotics were found, but hidden in the car were eleven five-gallon cans of 
alcohol without the tax stamps required by federal law. The brother and the 
alcohol were turned over to federal authorities and this prosecution followed. 

At the trial the first government witness, a state police officer, testified to 
the events leading up to the discovery of the cans of alcohol in an automobile 
which had been driven by the petitioner and then taken by his brother to the 
appointed spot. No niention was made of the wiretap on direct examination. 
However, on cross-examination this witness admitted that the information 
causing the police to follow the car and intercept it came from a wiretap. ' On 
re-direct examination the prosecutor sought to prove that the vriretap had been 
authorized by state law. The Government introduced a second police official, 
who testified substantially as the first, admitting on direct examination that a 
wiretap had existed and on cross-examination that the discovery of the alcohol 
was occasioned by knowledge of the contents of the wiretapped conversation. 
The words of that conversation were not disclosed to the jury although they 
were disclosed to the trial judge and the defense counsel. ' The record is 
silent as to whether the prosecutor was told the words of the conversation. 
However, in our view it is uniniportant whether he had this information or not. 

*The title reference is apparently intended for Title 26. ' N. Y. Const. , Art. I, I 12; N. Y. Code of Criminal Procedure, I 818 — a (1942). s R. 7: "Cross examination by Mr. Todaro [defense counsel]: "Q. Oihcer, you were in the vicinity of this Reno Bar quite frequently 2 "A. Yes, sir. 
"Q. Did the Police Department have a tap on the Reno, Bar, if you know 2 "A. Yes, they have several taps on the Reno Bar. "Q. Did you obtain anv information as part of this investigation from the wiretap 

conversation 2 
"A. Did I obtain any information in regard— 
"Q. Yes, in reference to thc Benantis. "A. Benanti 2 
"Q. Yes. 
"A. Yes. 

"Q. You also obtained information as a result of this wiretap that this car was going to be driven to a certain location 2 "A. Yes. 

"Q. But you had obtained some information through the wiretap which gave you a lead to this trap'? 
"A. Part of the information. " 
' R. 52: "(The following took place in the absence of the jury:) "Tnz CovRT: ihlr. Todaro, the assistant district attorney is here with the order of the [state] court [authorizing the wiretapl. I just tell you, hIr. Todaro, I have looked at it and it does provide for the tap of these premises, so that your concession [that the tap was authorized under state law?, generally made, uas actually well based. "Also, for whatever factual iuterest it may have on this motion, Mr. Murphy overheard the conversation that night, if you want to get the full facts on that. "The reference on the wire was to 'eleven pieces' which they thought meant narcotics, and that was why thev intercepted the car. " 
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Petitiouer's motion to suppress the evidence was denied aud he was con- 
victed. The Court of Appeals for the Second Circuit ailirmed, 244 F. 2d 88!&, 
holding that while the actiou of the state ojlicials violated Section 60u of the 
Federal Commtlnications A& t, the evidence obtained from the violation was still 
adnsissible. % e gr &nted certiorari. 8. &u U. S. 801. Petitioner, reiving on this 
Court's supervisorv powers over the federal court system, claiu&s that the ad- 
mission of the evidence was barried by the Federal Coustitution and Section 60o. 
Ile do not reach the constitutional questions as this case can be determined 
under the statute. 

Section 60o states in pertiuent part: ' 
" * s * no person not beiug authorized by the sender shall iutercept auy 
co&nmunication aml divulge or publish the existence, contents, substance, 
purport, effect. or n&e;&ning of such intercepted co&nntunication to any 
person * * *. " 

I. 
In Xardor&e v. V»i tert States, 802 U. S. 879, and 808 U. S. 888, this Court held 

that evidence obtaiued from wiretapping by federal agents was inadmissible in 
federal court. Iu S&h&ra&t, v. Texas, 844 U. S. 199, the same type of evidence 
was held admissible in 6 state court where it had been obtained by state agents. 
The case before us, containing elements from these three cases, forces a choice 
between the different results reached. 

The x ardoue decisions laid down the underlying premises upon which is based 
all subsequent consideration of Section 60o. The crux of those decisions is that 
the plain words of the statute created a prohibition against any persons violat- 
ing the integrity of a system of telephonic colnmunication and that evidence 
obtained in violation of this prohibition u&ay not be used to secure a federal 
conviction. Xardo»e v. I sited States, 802 U. S. 379, 682. 3(oreover, as the 
second Xardo»e decision asserts, distinctions designed to defeat the plain mean- 
ing of the statute will not be countenanced. 808 U. S. 888, 840. %'e hold that 
the correct application of the above principle dictates that evidence obtained 
by lueans forbidden by Section 60u, whether by state or federal agents, is inad- 
missiMe in federal court. 

Iu this case the:t»tute v. as violated if not earlier at least upon the disclosure 
to the jury of the existence of the intercepted communication, ' for Section 60u 
forbids the divulgence of "the existence, contents, substance, purport. effect, or 
meaning" of the intercepted message. The effect of that violation in con- 
tributing to the conviction here is manifest. The jury v. ere free to speculate 
that the existence of the communication, the source of the Governluent's evi- 
dence, was further proof of petitioner's criminal activities. ' The prosecutor 
continued to use evidence now linl-ed to a disclosed wiretap although he had 
been made aware of its existence and of its obvious significanc to his case. ' 

Respondents argue that the evidence obtained from the disclosed wiretap 
should have been admissible by referring to Schtcartz v. Texas, supra, and by 
drawing a parallel to the Fourth Au&endment. It is urged that as long as the 
wiretapping occurred v;ithout the participation or even knowledge of federal 
law enforcement otficers, the evidence should be admitted in federal court; the 
Federal Government, being without fault, should not be handicapped. Iiowerer, 
S&h&cart- v. Texas does not indicate approval of such a proposition. Both a 

~ 46 Stat. 1103, 47 U. S. C. h 606. 
Because both an iuterreptiou and a divulgence are present in this case we need uot 

decide whether both elements are necessary for a violation of I 606. Also because here 
the disclosure was of the existence of the communication. it is uot necessary for us to 
reach the issue whether I 606 is violated bv an iuterceptlou of tbe communication aud a 
dhwlgeuce sf its fruits without divulging the existcuce, contents, etc. , of the communication. 

» The obvious prejudice to the petit(oper from the disclosure of the wiretap is showa 
bv effeets of the prosecution to miti ate it by showing that the wiretap had uot been in- 
stigated on accouut of the charge for which petitioner was bein tried, However, dis- 
closure of the existence of the commuuicatiou was the prejudicial error that was uot 
overcome. 

'The heart of the Government's case was (1) the testimony of the two policemen, who 
were present at the scene of the wiretap aud at least one of whom arrested petitioner's 
brother aud discovered the alcohol, aud (2) tbe evidence of a government chemist as to 
his analysis of the seized alcohol. As the Court of Appeals below said: "But it is equally 
clear that but for the wiretap there would have been uo basis for auv prosecution what- 
ever, as the apprehension of Angelo [pet(tipper's brother) aud seizure of the 'eleveu pieces' 
led to the discovery of appellant's participation in the violations of federal law for which 
he has been convicted; aud the sequence of cause aud effect is clear. " 244 P. 2d, at 690. 
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state court and state law enforcement officers were there involved. The rationale 
of that case is that despite the plain prohibition of Section 605, due regard to 
federal-state relations precluded the conclusion that Congress intended to 
thwart a state rule of evidence in the absence of a clear indication to that effect. 
In the instant case lve are not dealing with a state rule of evidence. Although 
state agents cominitted the wiretap, we are presented with a federal conviction 
brought about in part by a violation of federal law, ' in this case in federal 
court. ' 

Furthermore, confronted as we are by this clear statute, and resting our de- 
cision on its provisions, it is neither necessary nor appropriate to discuss by 
analogy distinctions suggested to be applicable to the Fourth Amendment. " Sec- 
tion 605 contains an express, absolute prohibition against the divulgence of 
wiretapping. Nardone v. United States, 302 U. S. 379, 382. This case is but 
another example of the use of wiretapping that was so clearly condemned under 
the other circumstances in the second Nardone decision:" 

"To forbid the direct use of [these] methods. . . but to put no curb on 
their full indirect use would only invite the very methods deemed 'incon- 
sistent with ethical standards and destructive of personal liberty. ' What 
was said in a different context in Silvertkornc Lumber Uo. v. United States, 
251 U. S. 385, 392, is pertinent here: 'The essence of a provision forbidding 
the acquisition of evidence in a certain way is that not merely evidence so 
acquired shall not be used before the court, but that it shall not be used at 
aR 

The above principle has for its purpose enhancement of the proper administra- 
tion of criminal justice. To impute to the statute anything less would give it "a self-defeating, if not disingenuous purpose. "» Nardone v. United, States, 
308 U. S. 338, 340-341. 

II. 
As an alternative argument to support the judgment below, respondent urges 

that the interception and divulgence in this case were no violation of Section 
605 because the wiretap was placed by state agents acting in accordance with 
the law of New York. The Constitution and statutes of the State of New York» 
provide that an ez parte order authorizing a wiretrap may be issued by judges 
of a certain rank upon the oath or afhrmation of certain ojficials that there is 
reasonable ground to believe evidence of a crime may be obtained and which 
identifies the telephone line and the persons who are to be affected thereby. It 
is undisputed that an order pursuant to that law was issued in this case and 
that it was executed according to state law. 

Respondent does not urge that, constitutionallv speaking, Congress is with- 
out power to forbid such wiretapping even in the face of confiicting state law. 
Cf. Weiss v. United States, 308 U. S. 321, 327. Rather the argument is that 
Congress has not exercised this power and that Section 605, being general in 

s A complementary distinction was made in Sea v. United States, 350 V. S. 214. There this Court reversed the cleuial of an injunction against a federal agent who had seized evidence in violation of the Federal Rules of Criminal Procedure and, being unable to introduce the evidence in federal court, was about to do so in a state prosecution. In answer to the argumeut that such au injunction would interfere with state judicial pro- 
cedure, the decision states: "The command of the federal Rules is in uo way aftected by anything that happens in a state court. They are designed as standards for federal agents. Thc fact that their violation may be condoned by state practice haa uo relevancy to our problem. " Id. , at 217. 

s The first divulgence appearing on the record occurred in court, but we do uot mean to imply that an out-of-court violatiou of the statute would uot also lend to the iuvalida tiou of a subsequent conviction. "It has remained an open question in this Court whether evidence obtained solely by state agents in an illegal search may be admissible in federal court despite the Fourth Amendment. See Lasttg v. United States, 888 V. S. 74, 78-79. The instant decision is uot coucerned with the scope of the Icourth Amendment. » 808 V. S. , at 840. 
»Goldstein v. United States, 816 V. S. 114, ie uot to the contrary. The holding of that decision is that one uot a party to an intercepted conversation may not bar the testimony of one who has been induced to testify by exposure of the fact that hia owu conversations have been wiretapped, Id. , at 122. The broad language in the decision that the policy of the Fourth Amendment applies to 1 605 is placed in the context of a discussion of the right of one uot a party to the conversatiou to complain. Id. , at 120, 121. This right waz rejected on the grouud that since the statute allows the "sender" of a message to couzcut to its divulgence, it meant to protect only him. » N. Y. Const. , Art. I, ) 12; N. Y. Code of Criminal Procedure, $ 813 — a (1942). 



571 [CI 5008. 

its terms, should not be deemed to operate to prevent a State from authorizing 
wiretapping in the exercise of its legitimate police functions. However, we 
read the Federal Communication Act, and Section 605 in particular, to the 
contrary. 

The Federal Cominunications Act is a comprehensive scheme for the regulation 
of interstate communications. " In order to safeguard those interests protected 
under Section 605, that portion of the statute pertineut to this case applies both 
to intrastate and to interstate cotnmuni& itious. 11'eisa v. U»it«i Stairs, e»pra. 
The natural result of respondent's argument is that both interstate and intrastate 
communication would be removed from the statute's protection because, as this 
Court noted in Ipeiss, " the intercepter cannot diatom between the two and will 
listen to both. Congress did not intend to place the protections so plainly guar- 
anteed in Section 605 in such a vulnerable position. Respondent points to por- 
tions of the Act which place some limited authority in the States over the field of 
interstate communication. The character of these matters, dealing with aspects 
of the regulation of utility service to the public, are technical in nature" in con- 
trast to the broader policy consideratious motivating Section 605. » Moreover, 
the very existence of these grants of authority to the States underscores the con- 
clusion that had Congress intended to allow the States to make exceptions to 
Section 605, it would have said so. In light of the above considerations, and 
keeping in mind this comprehensive scheme of interstate regulation and the public 
policy underlying Section 605 as part of that scheme, we find that Congress, setting 
out a prohibition in plain terms, did not mean to allow state legislation which 
would contradict that section and that policy. " Cf. Penneylrania v. Nelson, 650 
U. S. 407; Kill v. Florida, 825 U. S. 588; Hines v. Davidotpitz, 812 U. S. 52. 

The judgment is reversed and the cause is remanded to the District Court for 
further proceedings not inconsistent with this opinion. 

Reversed. 

»The Federal Communications Act was the response to a Presidential message calling 
to the atteutiou of Congress the disjointed exercise of federal authority over the forms 
of communication. The primary purpose of the Act was to create a commission "to regu- 
late all forms of communication aud to consider needed additional legislation. " H. R. 
Rep. No. 1850, 73d Cong. , 2d Sess. 3. Note also the remarks of Senator Dill, chairman of 
the Committee on Interstate Commerce, who introduced the bill iu the Senate, that the 
Act would correct the theretofore cursory regulation of telephone aud telegraph com- 
panies. 78 Cong. Rec. 8822. » 308 U. S. , at 828. 

»47 U. S. C. I 220(h) allows the Federal Communications Commission to place car- 
riers under state authority iu regard to accounting systems aud methods of depreciatiou 
accouuting. See H. R. Rep. No. 1850, 73d Cong. , 2d Sess. 7. 47 U. S. C. I 221(b), as 
origiuallv enacted, enabled state commissions "to regulate exchange services in metro- 
politan areas overlapping State lines. " S. Rep. No. 781, 73d Cong. , 2d Sess. 5; H. P. . Rep. 
iVo. 1850, 73d Cong. , 2d Sess. 7. State authority over intrastate commuuicatiou is re- 
served by 47 U. S. C. I 152(b), which removes the jurisdiction of the Federal Commu- 
uieations Commission from "charges, classifications, practices, services, facilities, or 
regulations for or in couuectiou with intrastate communication service by wire or radio 
of any carrier. " See S. Rep. No. 781, 78d Cong. , 2d Sess. 3. » Cf. Nardone v. United States, 302 U. S, 379; Nardone v. United States, 308 U. S. 388; 
Iyetee v. United Statee, 308 U. S. 821. » In passing, it should be pointed out that several Attorneys General of the United 
States have urged Congress to grant exceptions to I 605 to federal agents under limited 
circumstances. See, e. g. , Hearings before Subcommittee No. 5 of the House Committee 
ou the Judiciary on H. R. 762, 867, 4518, 4728, 5096, 84th Cong. , 1st Sess. 28; Rogers, 
The Case for Wire Tapping, 63 Yale L. J. 792 (1954). But Congress has declined to do 
so. Iu view of this, it would seem uureasouable to believe that Congress is willing to allow 
this same sort of exception to state agents with uo further legislation on its part. 

'9Schtearte v. United States, anpra, is uot to the contrary. While it refused to overturn 
a state rule of evidence, the Court was satisfied that the action of the state ofiicials none- 
theless violated I 605. 344 U. S. , at 202. 
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26 CFR 251. 89a: Destruction of red strip 
stamps abroad. 

T. D. 6287' 

TITLE 26 — INTERNAL REVENUE, 1654. — CHAPTER I, SUBCHAPTER E, PART 251. — 
IMPORTATION OF DISTILLED SPIRITS, WINES AND BEER 

Destruction of unused red strip stamps abroad 

DEPARTMENT OF THE TREASURV) 
OFFICE OF COMMISSIONER OF INTERNAL REVENUE& 

'Washington 85, D. C. 
To Ogcers and Employees of the Internal Eeeenue Service and 

Others Concerned: 
On July 25, 1957, a notice of proposed rulemaking with respect 

to regulations designated as Parts 250 and 251 of Title 26 of the Code 
of Federal Regulations was published in the Federal Register (22 
F. R. 5899). The purposes of the proposal were (1) to simplify the 
procedures for filing Form 1627A at the port of diversion where 
spirits are diverted to a port other than the specified port, and (2) 
to provide for the destruction of red strip stamps abroad. ABer 
consideration of all such relevant matter as was presented by inter- 
ested persons relating to the rules proposed, the amendment, set forth 
below, is hereby adopted. 

PARAORAPH 1. 26 CFR Part 251 is amended by inserting a new 
section, reading as follows, immediately after $ 251. 89: 

$251. 89a DESTBUOTIoN GF RED STRIP STAMPs ABRoAD. — When for any reason 
a foreign bottler or exporter has on hand a quantity of red strip stamps which 
are not to be affixed to containers for export to the United States, and it is 
impractical to return such stamps to the importer from whom they were re- 
ceived, the collector of customs who approved the requisition, Form 428, may, 
on application (in triplicate) by the importer, authorize the destruction of the 
stamps abroad. The application shall show the denomination, quantity, and 
serial numbers of the stamps, the name and address of the foreign bottler or 
exporter who has possession of the stamps, and the reasons why destruction 
abroad is requested. If the collector of customs approves the application for 
destruction he will return the original and one copy of the application to the 
importer who v ill forward both to the foreign bottler or exporter abroad. On 
receipt of the approved application, the stamps may be destroyed provided such 
destruction is under the supervision of a Foreign Service officer of the United 
States of America, or of a Treasury Department officer stationed abroad, or of an 
excise oificial of the foreign government concerned, and such officer certifies 
to the destruction of the stamps on the approved application. After destruc- 
tion, the original of the application bearing the required certificate of destruc- 
tion will be returned, through the foreign bottler or exporter and the importer, 
to the collector of customs. The collector of customs will credit the Form 428 
accordingly, stamp on the copy of the application "strip stamps credited", and 
send the copy to the importer who filed the application. Such importer may 
then taLe credit for the stamps on Form 96. (68A Stat. 602; 26 U. S. C. 5008) 

This Treasury Decision shall be effective on the first day of the first 
month which begins not less than 80 days after the date of publication 
in the Federal Register. 

i 23 F. R. 1856. 
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(This Treasury Decision is issued under authority contained in 
section 7805 of the Internal Revenue Code of 1954 (68A. Stat. 917; 
26 U. S. C. 7805) . ) 

RIISSELL C. IIARRINGTON, 
Commi ssi oner o f Intermal Eeventte. 

RALPH KELLY' 
Commissioner of Customs. 

Approved March 17, 1958. 
FRED C. SCRIBNERi Jr. i 

Acting 8ecretary of the Treasury. 

(Filed by the Dirision of the Federal Register on March 19, 1958, at 8: 51 a. m. , 
and published in the issue of the Federal Register for thirch 20, 1958, 28 Ii'. R, 
1850. ) 

SECTION 5011. — ABATEMENT, REMISSION, REFUND AND 
ALLOWANCE FOR LOSS OR DESTRUCTION OF DIS- 
TILLED SPIRITS 

(Also Part III — B, Section 2901. ) Ct. D. 1815 
CLAI iIS FOR REFUND OF TAXES ON DISTILLED SPIRITS DESTROYED 

AFTER WITHDRMVAL FROltI BOND NOT ALLOW'ABLE — DECISION 
OF COURT 

1. CEAIII FGR REFUND oF DIBTILLED SPIRIT8 TAxES DENIED. 
Tax paid on distilled spirits destroyed in a train wreck after with- 
drawal from bond may not be refunded to the manufacturer. The 
tax on distilled spirits is one imposed on production v. hich accrues 
when the substance comes into being and is payable at the time of 
withdrawal froin bond. Although Congress has specifically provided 
for relief from tax on distilled spirits lost under certain circum- 
stances while in bond, Congress has expressly forbidden the remis- 
sion or refund of taxes on spirits lost or destroved after withdrawal 
from bond. 

2. THE OPINIGN 9 As CERTIFIED To CONGREss PURsUANT To HGUSE 
I. UTIoN 402 or THE 84TH CoNGREss, 2D SEssloN. 

UNITED STATES COURT OF CLAIFIS 

Erie Railroad Company and Atlantic Jfataal Insurance Company v. United 
States 

Referred to the Court of Claiins by the House of Representatives under sections I492 and 
2SOO, Title 28, United States Code 

[December 4, 1957] 

OPINION 

lVHITAKER, Judge, delivered the opinion of the court: 
This case has been referred to us by the House of Representatives under 

28 U. S. C. 1492 and 2509, pursuant to the House Resolutions set out in findings 
8 and 4, for such findings of fact and conclusions thereon as shall be sutficient 
to inform the Congress of the nature and character of the demand as a claiin 
legal or equitable against the United States, and the amount, if any, legally or 
equitably due from the United States to the plaintiffs. 

Section 1492 authorizes us to render judgment on a claim so referred if vve 
hare jurisdiction of the claim under other acts of Congress. 1Ve ivould, of 
course, have jurisdiction of a claim such as plaintifis' present claim, except for 
the fact that the statute of limitations within which claims against the United 
States must be presented in this court has long since run. It is not within our 
power, therefore, to render judgment on the claim, but, of course, the running 
of the statute is not a bar to the allowance of the claim by Congress. However, 
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we know of no special circumstances in this case which would justify Congress 
in doing so. The facts respecing plaintiffs' delay in presenting their claim 
follow. 

On June 16, 1945, the National Distillers Products Corporation withdrew from 
bond 8, 080. 90 wine gallons of alcohol, equivalent to 15, 858. 60 proof gallons, and 
shipped them from Peoria, Illinois, consigned to New England Distillers, Inc. , 
at Clinton, Massachusetts, In transit the liquors were destroyed in a railroad 
wreck. 

The National Distillers Products Corporation filed a claim with the Erie Rail- 
road Company in the total amount of $147, 780. 62, covering the value of the 
alcohol lost in the sum of $9, 185. 89, the internal revenue tax that had been paid 
thereon of 8138, 182. 40, and the prepaid freight of $412. 88. Subsequently, on 
December 20, 1945, the National Distillers Products Corporation filed with the 
District Director of Internal Revenue a claim for refund of the taxes paid on 
the liquors lost. This claim was denied by the Commissioner of Internal Revenue 
on January 16, 1946, on the ground that there was no provision of law authorizing 
the refund of internal revenue taxes which had been properly paid on distilled 
spirits, and that the taxes in question had been properly paid. Following this, 
the Erie Railroad Company on March 6, 1946, paid the National Distillers 
Products Corporation the full amount of its claim of $147, 780. 62. 

Notwithstanding rejection of the claim for refund of the taxes paid on 
January 16, 1946, no further effort was made by anyone to recover them until 
the introduction in the House of Representatives of H. R. 5918 on April 27, 1955. 
Presumably, this was because the parties did not believe that their claim harl 
sufficient validity to justify any further effort to secure its allowance. 

On April 8, 1950, this court decided the case of Stephano Bros. v. United States, 
116 C. Cls. 508, in which vre held that a shipper of tobacco was entitled to recover 
the value of stamps aihxed to a shipment of cigarettes which had been destroyed 
in a railroad wreck. This was followed by our decision in Philip 3lorris v. United 
States, 120 C. Cls. 708, decided November 6, 19o1, in which we reaflirmed our 
previous holding. These decisions apparently encouraged plaintiffs to make a 
further effort to recover the tax paid on this alcohol. At any rate, in their briefs 
they rely largely on these eases in support of their claim. 

But, even if it could be said that our decision in Stephano Bros. v. United States, 
supra, recognized a right to recover excise taxes on tobacco not previously recog- 
nized, and if this decision could be applied to plaintiffs' claim, as they seek to 
do, nevertheless, it appears that they waited much longer than the statutory 
period before filing their petition in this court. While the statute of limitations 
applicable to most claims against the United States is six years, the statute 
applicable to the recovery of internal revenue taxes is two years. (Section 
8772 of the Internal Revenue Code of 1989; 26 U. S. C. 1952 ed. sec. 8772. ) The 
time for filing suit for the recovery of these taxes, therefore, expired some eight 
years before the suit was filed in this court, and four years after our decision 
in Stephano Bros. v. United States, supra. 

Whether so long a delay in presenting any claim which plaintiffs may have 
should be waived by Congi'ess, even if plaintiffs have a valid claim, is of course 
a niatter for Congress to determine. 

But, as we will more fully point out in a discussion of the claim on the 
merits, we do not think plaintiffs' claim can possibly be brought within our deci- 
sions in the Stephano Bros. , and Philip r'lIorris cases, supra. 

Second. We are further of opinion that the National Distillers Products 
Corporation is not entitled to recover the taxes paid on this liquor, notwithstanding 
its destruction. Of course if the National Distillers Products Corporation is 
not entitled to recover them, the plaintifts are not entitled to recover, because 
the only claiiii they could have is derived from the claim of National Distillers 
Products Corporation. 

Section 2800 of the Internal Revenue Code of 1989 levies a tax on all distilled 
spirits "produced in or imported into the United States" at a certain rate, "to be 
paid by the distiller or importer ivhen withdrawn from bond. " Subsection 
(c) of section 2800 provides, "the tax shall attach to the distilled spirits 
as soon as this substance is in existence as such. " Hence, the tax is one on 
the production of distilled spirits, and not a consumer's tax as plaintiffs insist. 
This is clearly recognized by the decisions of the Supreme Court in Thompson 
v. United States, 142 U. S. 471; United States v. One Ford Coupe, 272 U. S, 821; 
and United States v. Ri=zo, 297 U. S. 580, as well as by other cases. 

Therefore, at the inoment the production of distilled spirits is complete, liability 
for the tax accrues. However, if spirits are distilled in bond, and kept in a 
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boa&led rvarehouse for a tinie, the tax is not payable until they are withdrawn 
from bond, but at tlmt tinie the tax must be paid. 

Therefore, ivhen the National Distillers Products Corporation withdrew this 
alcohol from bond, everything had occurred to iix liability for the tax. The 
amount of that liability had beeu deierinined, and the tinie for payment of the 
tax had a&rived. The tnx iv;is p;iid and the transaction was closed. Anything 
that happened to the liquor thereafter had no effect on the amount of, taxes owing 
to the Government on account of the production of these liquors. 

Although the tax is on the produ&tion of the distilled spirits;iml accrues ivhen 
production is conqilete, still, the laiv makes certain alloivnnces for loss of the 
liquor after production and ivhile it, remains in bond. An all&&ivance is made 
for leakage or evaporation, or if the liquor is otherwise lost ivhile on the premises 
of a registered distiller ami before deposit in an iuternal revenue bonded ware- 
house, or if lost ivhile being transferred between buildings constituting a bonded 
ivarehouse, or while being transferred by a conimon carrier from a distillery to a 
bonded warehouse, or between bonded warehouses, or if the spirits are with- 
drawn for use in the fortification of sweet ivines, and are lost ivhile stored in 
bonded winery premises, or if they are lost by tlieft, or if tliey tire voluntarily 
destroyed by the distillers because unfit for beverage purposes. In all such cases 
the Comniissioner of Internal Revenue is authorized to abate the tax on the 
liquor so lost, that is to sav, the liability for the tax is extinguished. And, if 
taxes have been inadvertently paid on spirits so lost, subsection (c) of section 
2901, as amended by the Act of April 8, 1942, permits the refund of them. But 
this, by its terms, refers only to taxes which may have been paid subscqt&cnt to 
the loss or destrnctio» of the liquor in the manner set out above. It has no appli- 
cation to a loss of liquor after payment of the tax. 

When the spirits have once been withdrawn from the vvarehouse, and the tax 
has been paid, no provision is made in the law for loss or destruction of them 
thereafter. The only provision for refund of taxes paid on spirits lost and 
destroyed is for spirits lost or destroyed while under bond. 

No court had ever held to the contrary until the District Court for the 
Western District of Kentucky decided Stit. el-)l ellcr Distillery v. United States, 
82 F. Supp. 50, atfirmed, 180 F. 2d 857. " In this case the court said that re- 
covery might be had for a loss of spirts occurring after the payment of the 
tax if at the time the liquor was still in the possession and under the super- 
vision of the Government in a bonded warehouse. This was a departure from 
the opinion that the loss or destruction must have occurred before the tax was 
paid, and when this decision was called to the attention of Congress, it very 
promptly added to section 2901(c), providing for refuiids, the following; 

Nothing in section 2901, as hereby amended, or as heretofore amended, 
shall be construed to authorize refund of the tax where the loss occurred 
after the tax was paid. 

This was section 8 of the Act of Februarv 21, 1950, c. 86, 64 Stat. 6. 
The Internal Revenue Code of 1954 is quite as explicit. It reads at section 

5011(a) (8): 

No tax shall be remitted or refunded under this subsection where the 
loss occurred after the tax ivas determined (as provided in section 5006 
(a) ) and the spirits withdrawn from bond. 

In short, liability for the tax accrues when production of the distilled spirits 
is complete, and it is payable when the spirits are withdrawn from bond, less 
such amount of the tax as may have accrued on spirts lost in certain ways 
before withdrawal from bond. But after witMrawal from bond and payment 
of the tax, Congress has expressly forbidden the remission or refund of taxes 
on spirits thereafter lost or destroyed. 

But plaintiff says that section 8118(a) of the Internal Revenue Code of 
1989 permits the refund of taxes lost by a casualty or other unavoidable cause 
occurring during distillation, or redistillation, denaturation, withdrav al, piping, 
shipmerit, warehousing, storage, packing, transfer, or recovery', of any such 
alcohol, and since these spirits were being shipped, it may recover the tax 
on the spirits lost in this railroad wreck. We are, hoivever, of opinion that all 

i This case &loes not help plaintill because it was based on the fact that, while the tax 
had been paid, the spirits had not been released from bond, aud, hence, were still under 
the control of the Government. 
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of the processes mentioned in the section refer to processes before the spirits 
are withdrawn from bond. No court has ever held to the contrary. 

Most of the processes mentioned of necessity take place before withdrawal 
from the bonded warehouse, e. g. , distillation, redistillation, denaturation, piping, 
warehousing, storage. Hence, it would seem to follow that the "shipment" in 
mind was a shipment from distillery to bonded warehouse, from one building 
in a bonded warehouse to another, or from one bonded warehouse to another, 
or any shipment while the spirits were still under bond. 

This must be the shipment that was in mind, because the bond is given to 
secure payment of the tax that has already accrued on the spirits, and when 
the tax is paid the bond is discharged; the liquors, leaving the custody of the 
Government, become the property of the owner to do with them what he 
please, and, of course, at his own risk. 

Again, this must be the proper construction of the section, because otherwise 
it would be in express conQict with section 2901(c), as amended, as we have 
pointed out above. Congress, of course, did not mean to prohibit the refund 
by one section, and allow it in a succeeding section of the same statute. In 
enacting the Internal Revenue Code of 1989 it did not mean to allow a refund 
of taxes only on spirits lost before the tag was paid, and in a succeeding section 
allow a refund on account of spirits lost or destroyed both before and after 
payment of the tax. 

This is made quite clear by the 1954 Internal Revenue Code. Section 2901(c) 
of the 1989 Code appears in the 1954 Code as section 5011(a) (8). This section 
expressly prohibits the refund of a tax where the loss occurs after the tax is 
determined and the spirits withdrawn from bond. Section 8118(a) is carried 
into the 1954 Code as subsection (c) of the same section 5011. Congress could 
not have intended both to prohibit and to allow the refund by what was said 
in the same section. 

We have no doubt that this is the proper construction of section 8118 (a) 
of the 1989 Code. But, whether it is or not, this section is of no help to plain- 
tiffs because it is limited to domestic alcohol produced at an industrial alcohol 
plant. 

Chapter 26 of the Internal Revenue Code relates to the tax on liquor. Sub- 
chapter A relates to the tax on distilled spirits, subchapter B relates to wines, 
and subchapter C relates to industrial alcohol. Section 2901, relating to losses 
of distilled spirits, is contained in subchapter A, containing all the provisions 
specially applicable to distilled spirits; section 8118 is contained in subchapter 
C, relating to industrial alcohol. 

In the 1954 Code the provisions of both section 2901 and. section 8118 are 
found in section 5011. Section 8118 of the 1989 Code is subsection (c) of sec- 
tion 5011 of the 1954 Code, and this subsection states that it relates to alcohol 
produced at an indus(. rial alcohol plant. 

The distilled spirits produced at the distillerv of the National Distillers 
Products Corporation were not produced at an industrial alcohol plant. The 
National Distillers Products Corporation produced distilled spirits for beverage 
purposes. 

Third, . It is clear that plaintiffs' claim is not covered by our decisions in 
the Stepheno Bros. , and Philip Norris cases. Recovery of the taxes paid on 
the tobacco shipped in the Stephano case and lost in a railroad wreck was 
allowed under a provision applicable alone to tobacco, and not to liquor, which 
permits the redemption of stamps on "tobacco, snuft, cigars, or cigarettes which, 
after removal from factory or customhouse for consumption or sale, the man- 
ufacturer or importer withdraws from the market. " We held that the cigarettes 
lost in this wreck had been withdrawn from the marl-et within the meaning 
of this statute, 26 U. S. C. 2198; but, as stated, this statute has no application 
whatever to distilled spirits. 

The provisions of the Internal Revenue Code applicable to tobacco have no 
application to liquor, and the provisions applicable to liquor have no application 
to tobacco. They have no relation one to another, no analogy, no affinity, no con- 
sanguinity; they are not on speaking terms. 

The Government raises other defenses to plaintiffs' claim, but we do not 
discuss them because we are so clearly of the opinion that plaintiffs are not en- 
titled to recover on the merits, irrespective of the statute of limitations. We 
know of no special considerations which would justify making an allowance 
to plaintiffs not enjoyed by others in a similar situation. 
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'lVe are of opinion that the Natioual Distillers Products Corporation has 
neither a legal nor an equitable claim against the United States, and && fo& tio&i, 
the Lcrie Railroad Company aml the Atlantic Mutual lnsur;&n& e Company h«vc 
neither a legal uor an equit;&ble claim against the United Sta I «s. 

This opinion, together with the findings of fact, wRI be certified to the Con- 
gress pursuant to House Resolutiou 402 of the 84th Congress, gd Sessiou. 

It is so ordered. 
lVxsHr&&&orox, Circuit t&&dge, sittiug by designation; 5IxnnE&&, Judge; I. rrTr«:- 

Tox, J udge; aud Jo&xEs, Chief Judge, concur. 

le I N DING S OF FACT 

1. The petition in this case was filed on April 2, 1056 by the Erie Railroad 
Company and the Atlautic Mutual Insurance Company. Erie seeks to recover 
$80, 000 (plus interest) and Atlantic Alutual seel&a to recover $108, 182. 40 (plus 
interest) from the Uuited Stat«s. These sums equal the amount of the internal 
reveuue tax paid to the United States by another company on a quantity of 
grain alcohol that was lost in a train wreck. 

2. The L&'rie Railroad Company and the Atlantic filutual Insurance Company 
are corporations organized and existing under the laws of the State of New York. 
They are now, and f&&r long periods of time they have been, engaged in the 
respective businesses indicated by their corporate names. 

8. The proceedings in this court were instituted after the House of Repre- 
sentatives had agreed to H. Res, 402, 84th Congress, on March 6, 1956. That 
resolution referred H. R. 5918, 84th Congress, to the Court of Claims pursuant 
to 28 U. S. C. 1492 and 2509, and instructed the court to: 
&: &: &' report to the House, at the earliest practicable date, giving such findings of 
fact and conclusions thereon as shall be sufficient to infor&n the Congress of the 
nature and character of the demand, as a claim legal or equitable, against the 
United States, and the amount, if any, legally or equitably due from the United 
States to the claimant. 

4. H. E. 5918, 84th Congress, provided in pertinent part as follows: 
That the Secretary of the Treasury is authorized and directed to pay, out of 

any money in the Treasury not otherwise appropriated, to the Erie Railroad 
Company and Atlantic Mutual Iusurance Company et al. , the sum of $188, 182. 40 
with interest. The payment of such sum shall be in full settlement of all &. laims 
against the United States for refund of Federal distilled spirits tax paid on 
fifteen thousand three hundred fifty-three and sixty one-hundredths proof gallons 
of grain alcohol o~ned bv N;&tional Distillers Products Corporation, and lost 
from tank car GATX51708 as a result of the derailment of such tank car on June 
21, 1945, at Burns, New York. ' * "'" 

5. On June 16, 1945, the National Distillers Products Corporation loaded a rail- 
road tank car, numbered GATX51708, at its plant in Peoria, Illinois, with 8, 080. 00 
wine gallons of 190-proof grain alcohol that was eligible to be used for beverage 
purposes. The 8, 080. 90 wine gallons of alcohol were the equivalent of 15, 858. 60 
proof gallons. After being loaded, the tank car was delivered to the Nickel Plate 
Road for transportation by rail via the Nickel Plate Road, the Erie Railroad, 
and the New Haven Railroad to New England Distillers, Inc. , at Clinton, 
Massachusetts. 

6, The carload of alcohol referred to in finding 5 v. as owned by the National 
Distillers Products Corporation. The shipment of the alcohol from Peoria did 
not involve any change in the ovvnership of the alcohol, as the consignee was to 
process the alcohol further for a fee and then deliver it to a subsidiary of the 
National Distillers Products Corporation. 

7. (a) The alcohol mentioned in the previous findings had a value of 59~/z cents 
per proof gallon, f. o. b. Peoria, Illinois, or a total value of $9, 185. 89 for the 
15, 858. 60 proof gallons involved in the shipmeut. 

(b) Prior to the shipment of the alcohol from Peoria, the National Distillers 
Products Corporation paid to the United States an internal revenue tax on the 
alcohol at the rate of $9 per proof gallon, or a total amount of $188, 182. 40 on the 
15, 858. 60 proof gallons involved in the shipment. The payment of the internal 
revenue tax by the consignor vas in accordance ivith established procedur&s. 

(c) Freight charges in the amount of 8412. 88 were prepaid by the National 
Distillers Products Corporation. 
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8. (a) The carload of alcohol mentioned in the previous findings was covered by 
a uniform straight bill of lading. It provided in section 1 (among other things) 
that: 

The carrier ~ * * in possession of any of the property herein described shall 
be liable as at common law for any loss thereof * ~ * except ' * ~ any loss 
* * * caused by the act of God, the public enemy, the authority of law, or the 
act or default of the shipper or owner, or for natural shrinkage. * * * 

(b) It was provided in section 2 of the bill of lading that any claim based on 
the loss of the property must be filed in writing "within nine months after a 
reasonable time for delivery has elapsed. " 

9. (a) %Phile tank car GATX 51703, containing the 8, 080. 90 wine gallons 
(15, 353. 60 proof gallons) of alcohol belonging to the National Distillers Products 
Corporation, was in transit and in the possession of the Erie Railroad Company, 
it was derailed as part of a train wreck at Burns, New York, on June 21, 1945. 
The entire contents of the car were lost as a result of the wreck. 

(b) A total of 38 other cars in the same train were derailed along with tank 
car GATX 51708 in the wreck that is mentioned in paragraph (a) of this finding. 
The wreck was caused by a broken truck side in one of the cars. 

(c) The National Distillers Products Corporation was not indemnified by 
insurance for the value of the alcohol that was lost in the wreck or for the amount 
of the internal revenue tax that had been paid on the alcohol. 

10. (a) On June 27, 1945, which was six days after the derailment of tank 
car GATX 51703 and the loss of its contents, the National Distillers Products 
Corporation loaded another railroad tank car, numbered GATX lo369, with 
8, 032. 50 wine gallons of 190-proof grain alcohol (or 15, 261. 70 proof gallons) at 
Cincinnati, Ohio, and consigned it to New England Distillers, Inc. , at Clinton, 
Massachusetts. 

(b) The National Distillers Products Corporation paid to the United States 
an internal revenue tax of $9 per proof gallon on the alcohol that was shipped 
in tank car GATX 15369, or a total amount of $137, 355. 30 on the 15, 261. 70 proof 
gallons contained in that tank car. 

11. On July 81, 1945, the National Distillers Products Corporation filed with 
the Erie Railroad Company a claim in the total amount of $147, 780. 62 to cover 
the value of the alcohol that was lost when tank car GATX 51708 was derailed 
($9, 135. 39), the amount of the internal revenue tax that had been paid on the 
alcohol ($188, 182. 40), and the amount of the prepaid freight charges ($412. 83). 
The orginal bill of lading that covered the shipment of the alcohol in tank car 
GATX 51703 was submitted by National Distillers to Erie along with the former's 
claim. 

12. (a) On December 20, 1945, the National Distillers Products Corporation 
filed with the District Director of Internal Revenue for the 8th District, Illinois, 
a claim for the refund of the internal revenue tax in the amount of $138, 182. 40 
that had been paid on the 15, 853. 60 proof gallons of alcohol lost as a result of 
the derailment of tank car GATX 51703 on June 21, 1945. 

(b) The claim of the National Distillers Products Corporation mentioned in 
paragraph (a) of this finding was rejected by the Deputy Commissioner of 
Internal Revenue on January 16, 1946. The reason given by the Deputy Com- 
missioner for the rejection of the claim was that: 

There is no provision of law authorizing the refund of internal revenue taxes 
which have been properly paid on distilled spirits. " ~ * 

13. (a) The claim of the National Distillers Products Corporation against 
the Erie Railroad Company (see finding 11) was paid by Erie in the full amount 
of $147, 730. 62 on March 6, 1946. 

(b) Other claims were also filed against and paid by the Erie Railroad 
Company because of the train wreck mentioned in finding 9. Erie paid out a 
total of $205, 115. 46 on all the claims arising out of this wreck, including the 
claim of the National Distillers Products Corporation. 

14. A. t the time of the train wreck mentioned in finding 9, the Erie Railroad 
Company was protected by insurauce policies in the aggregate amount of $250, 000 
that covered Erie's legal liability for a. ll damages in excess of $30, 000 arising 
out of that incident. The names of the insurance companies participating in 
the coverage and the share of the $250, 000 coverage provided by each company 
are shown below: 
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Cover;&gc for damages in excess of 800, 000 
Atlantic Mutual Insnrauce Co 
Lloyd's Uuder&vriters 
Fire»&an's Fund Insur«uce Co 
Hauover Fire Iusur«u& e Co 
I'otomac Insurance C&& 

Norwich Uniou I'ire Insurauce Society, 
Sun Insurance Offi& e, I. t&l 

I'rovidence Washingtou Insurance Co 

and up to $180, 000— 

Ltd 

$25&, 000 
65&, 000 
10, 0&&0 

10, 000 
5, 000 
7, 500 
8, 000 
4, 500 

Total 100, 000 
Coverage for damages in excess of $160, 000»ud up 1&& ]'2&80, 000— 

Atlantic Mutual I»surance &'&& $87, 5&00 

Lloyd's Und& rwriters 52, 500 
Fire&»an's Fun&1 Insurance Co 1 &, 000 
Hanover Fire Insurance Co 15, 000 
Potomac Insurance Co 7, 500 
Norwich Union Fire I»surance S&&cietv, Ltd 6, 

' 
750 

Sun Insurance Ofhce, Ltd 15, 7oO 

Total 150, 000 

15. (a) The insurance policies of the Atlantic Mutual Insurance Company, 
Fireman's Fund lnsura»ce Compa&&y, Hanover Fire Insurance Company, Potomac 
Insurance Company, Norwich Union Fire Insurance, Society, I. td. , Sun Insurance 
Office, Ltd. , and Providence 'A ashingtou Insurance Company mentioned in finding 
14 stated in identical language that each of them covered: 
* s * the Legal Liability of the assured [Erie Railroad Company] whether as 
common carrier * " s or other&vise, under uniforr» bills of lading s ~ * for all 
physical loss, damage or expense to shipments of overy nature and description 
whatsoever from the time such property becomes at risk of the assured and 
continuously thereafter during transit or otherwise until the liability of the 
assured shall have ceased. 

(b) It was stated in each of the policies issued by Lloyd's Underwriters that 
it covered: 
Legal Liability of the Assured [Eric Railroad Company] as common carrier 
* s * or otherwise under uniform bills of lading or shipping receipts for all 
physical loss damage or expense as per Warranty Company. 

10. The insurance policies mentioned in finding 14 provided as follows regarding 
the subject of subrogation: 
The assurers shall be subrogated to all the rights which the assured [Erie Rail- 
road Company] may have agaiust any other person or entity, in respect of auy 
pavment made under this policy, to the extent of such paruient, and the as- 
sured shall, upon the request of the assurers, execute all documents necessary to 
secure to the assurers such right. ' 

17. (a) After paying out a total of $205, 115. 40 to shippers, iucluding $147, - 
780. 62 to the National Distillers Products Corporation, because of the damages 
suffered as a result of the train wreck mentioned in findiug 9, the Erie Railroad 
I"ompany submitted claims to the insurance companies for reimbursement under 
the insurance policies mentioned in finding 14. 

(b) Four separate claims, in the respective amounts of $25, 000, $17, 818. 05, 
$898. 84, and $561. 88, were submitted by the Erie Railroad Company to the At- 
lautic Ilutual Insurance Companv. 

(c) In conection with the submission of the claiuis for $25, 000 a»d $17, 618. 05 
mentioned in paragraph (b) of this finding, the Erie Railroad (. "ompany executed 
documents which (among other things) stated in identical language that: 

In consideration of the payruent to be made hereunder 11 E hereby subro- 
gate to said iusurers our right, title and interest in and to the property for 
vvhfch claim is being nmde hereunder * * 

s There were variations in capii;&lizaiion and punctuation among the several policies; 
and the subrogation provision in each policy of the Atlantic AIutual Insurance Con&pany 
contained the words "claim or" between "any" and "p«yn&ent. " Koch policy of I ioyd's 
Underwriters incorporated by reference the subrogation provision fro&n the related policies 
of the other companies. 
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(d) In connection with the submission of the claims for $898, 84 and $561. 88 
mentioned in paragraph (b) of this finding, the Erie Railroad Company executed 
documents which included the following provision: 
In consideration of the payment to be made hereunder, we hereby assign and 
transfer to the said Insurers each and all claims and demands against any per- 
son, persons, corporation or property, arising from or connected with such loss 
or damage, (and the said Insurer is subrogated in the place of and to the claims 
and demands of the undersigned against said person, persons, corporation or 
property in the premises), to the extent of the amount above named * ~ *. 

(e) The evidence does not show whether subrogation provisions similar to 
those quoted in paragraphs (c) and (d) of this finding were included in any 
of the documents that the Erie Railroad Company executed in connection with 
the submission of claims to insurance companies other than the Atlantic Mutual 
Insurance Company. 

18. (a) Payments were made by the several insurance companies to the Erie 
Railroad Company in the respective amounts indicated below: 

Atlantic Mutual Insurance Co 
Lloyd's Underwriters 
Fireman's Fund Insurance Co 
Hanover Fire Insurance Co 
Potomac Insurance Co 
Norwich Union Fire Insurance Society, I td 
Sun Insurance Oflice, Ltd 
Providence Washington Ins. Co 

Total 175, 115. 46 

(b) The aggregate reimbursement received by the Erie Railroad Company 
under its insurance policies lacked $60, 000 of covering the total amount that it 
had paid to shippers, including the National Distillers Products Corporation, be- 
cause of the damages arising from the train wreck mentioned in finding 9. This 
is the basis for the claim asserted by the Erie Railroad Company against the 
United States in the present proceedings. 

(c) The share of the Atlantic Mutual Insurance Company in the total of 
$175, 115. 46 that was paid by all the interested insurance companies to the Erie 
Railroad Company amounted to $48, 778. 87, rather than the amount of $108, 182. 40 
claimed by the Atlantic KIutual Insurance Company in these proceedings. 

19. Under the date of October 81. 1956. which was after the filing of the 
petition in this court, the National Distillers Products Corporation executed a 
document designated as an "Assignment and Subrogation Agreement". This 
document provides as follows: 

For and in consideration of the sum of One Dollar ($1. 00) the receipt of 
which is hereby acknowledged, and for further consideration heretofore paid 
by Erie Railroad Company, we hereby assign to the Erie Railroad Company 
all rights, title and interest in and to the claim filed with the Internal Reve- 
nue Service (Treasury Department) under date of December 20, 1945, 
covering the refund of One Hundred Thirty Eight Thousand One Hundred 
Eighty Two Dollars and Forty Cents ($188, 182. 40) representing tax paid on 
15, 358. 6 proof gallons of distilled spirits (EBP) lost and/or destroyed 
from tank car GATX 51708 while in transit from our plant in Peoria, Illi- 
nois to the Neiv England Distillers Inc. at Clinton, Massachusetts due to a 
railroad wreck at Burns, New York on June 21, 1945. 

This claim v;as paid in full by Erie Railroad Company on March 4, 1946 
to the assignor herein, National Distillers Products Corporation. 

In addition to the full assignment given herein, we herebv grant to the 
Erie Railroad Company full and complete rights of subrogation thereby 
conveying all rights at law and in equity to maintain suit in the name of 
Erie Railroad Company or its assigns, agents or representatives, insurance 
carriers or to any persons nominated by said Erie Railroad Company. 
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SUBPART B. — RECTIFICATION 

SECTION 5021. — IMPOSITION AND RATE OF TAN 

Rev. Rul. 58 — 258 26 CFR 285. 452: Mixing with other spirits 
or materials prohibited. 

A rectifier has requested permission to redesignate bottled vodka, 
produced exempt from rectification tax under section 285. 450 of the 
Regulations rel;iting to Rectifiication of Spirits and Wines, as neutral 
grain spirits for use as the spirit component in future taxable whisky 
blends. HeM, the provisions of section 285. 452 of the regulations and 
Revenue Ruling 55 — 594, C. B. 1955 — 2, 700, restricting the classifiica- 
tion and use of vodka produced and bottled at a rectifying plant under 
exemption from the rectification tax, do not preclude the reclassifica- 
tion of tlie product as neutral spirits for use as such in taxable 
rectification. 

SECTION 5025. — EXEMPTIOX FROM RECTIFICATION TAX 
26 CFR 285. 450: Methods of production. 

Production of vodka by treating reduced neutral spirits with acti- 
vated carbon. See Rev. Rul. 58 — 886, page 588. 

26 CFR 285. 541: Exemption from 
rectification tax. 

Rev. Rul. 58 — 84 

Imported pure fruit brandies distilled from the same kind of fruit, 
aged in wood for a period of not less than two years and without 
the addition of coloring or flavoring material or any other substance 
except pure water and otherwise meeting the requirements of the 
regulations, may be blended at a rectifying plant exempt from the 
rectification tax. 

Advice has been requested whether imported brandies may be 
blended exempt from the rectification tax under section 5025(e) of 
the Internal Revenue Code of 1954 and section 285. 541 of the Regu- 
lations relating to the Rectification of Spirits and Wines. 

Section 5025(e) of the Code provides, in part, that the rectification 
tax shall not apply to blends ma, de exclusively of two or more pure 
fruit brandies distilled from the same kind of fruit, aged in wood for 
a period not less than two years and without the addition of coloring 
or favoring materials (other than caramel) or any other substance 
than pure water, and if not reduced below 80 proof. It further pro- 
vides that such blended fruit brandies shall be exempt from the rec- 
tification tax only when compounded under the immediate supervision 
of a revenue officer, in such tanks and under such conditions as are 
prescribed. The procedure and requirements for such blending are 
contained in sections 285. 466 through 285. 475, inclusive, of the Regu- 
lations relating to the Rectification of Spirits and Wines. 

It is held that such blends of pure fruit brandies may be composed 
either of domestic or imported brandies, or both. Revenue Ruling 
54-595, C. B. 1954 — 2, 460, holds that brandies produced bs diferent dis- 

475254' — 5& && 
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tillers may be so blended. The rectifier so blending imported brandies 
must furnish the Internal Revenue ofiicer assigned to the rectifying 
plant a certificate, issued by a duly authorized OScial of the govern- 
ment of the foreia'n country in which the brandies were produced, 
certifying that such brandies were distilled from the same kind of 
fruit, aged in wood for a period of not less than two years, without the 
addition of coloring or fiavoring material, (other than caramel) or any 
other substance than pure water, and not reduced below 80 proof. 
The term "pure fruit brandies" as used in section 5025(e) of the Code 
is construed to mean brandies distilled from the same kind of fruit, 
conforming to the limitations stated in section 5. 21, Class 4, of the 
Regulations relating to the Labeling and Advertising of Distilled 
Spirits. 

SUBPART D. — BEER 

SECTION 5058. — EXEMPTIONS 
26 CFR 245. 195: General. 

For application as to aircraft engaged in trade between the United 
States and Hawaii, see Rcv. Rul. 58 — 124, page 606. 

26 CFR 245. 197: Reciprocating foreign 
countries. 

The country of Mexico has been added to the list of reciprocating 
foreign countries. See Rev. Rul. 58 — 86, page 502. 

Listing of foreign countries for which beer may be withdrawn 
free of tax or with benefit of drawback for use as supplies on air- 
craft. See Rev. Rul. 58 — 188, page 508. 

Listing of foreign countries for which beer may be withdrawn free 
of tax or with benefit of drawback for use as supplies on aircraft. See 
Rev. Rul. 58 — 810, page 5M. 

SUBPART E. — GENERAL PROVISIONS 

SECTION 5062. — REFUND AND DRA)VBACK IN CASE OF 
EXPORTATION 

26 CFR 252. 4: Reciprocating foreign 
countries. 

The country of Mexico has been added to the list of reciprocating 
foreign countries. See Rev. Rul. 58 — 86, page 5!)2. 
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Listing of foreign countries for which liquors may be withdrawn 
free of tax or with benefit of drawback for use as supplies on aircraft. 
See Rev. Rul. 58 — 138, page 5M. 

Listing of foreign countries for which liquors may be withdrawn 
free of tax or with benefit of drawback for use as supplies on aircraft. 
See Rev. Rul. 58 — 819, page 593. 

26 CFR 252. 55: Bottle export stamps. Rev. Rul. 58 — 85 
(Also 252. 140; Section 5114; 194. 270. ) 

The Regulations relating to Liquor Dealers, the Regulations relating 
to Drawback, and other pertinent regulations, as amended by Treasury 
Decision 6244, C. B. 1957 — 2, 981, and Treasury Decision 6245, C. B. 
1957 — 2, 938, a~uthorize wholesalers, qualified as such under the Fed- 
eral Alcohol Administration Act, to establish export storage facilities 
on their premises and to receive, transfer, and remove taxpaid bottled 
distilled spirits and taxpaid bottled or packaged wine, bottled or 
packaged especially for exportation, including use as supplies on 
vessels and aircraft and transfers to a foreign-trade zone. Under 
such regulations, the wholesalers are also authorized to file claims 
for drawback on these products when exported. Held, distilled spirits 
bottled, and wines bottled or packaged, especially for export with 
benefit of drawback may be shipped by a rectifier or bottler to a public 
warehouse operated by a properly qualified wholesaler at a coastal 
port for storage prior to exportation. A wholesaler who purchases 
and so stores such distilled spirits or wines may file claim for drawback 
in his own name, upon exportation thereof. If title to the spirits or 
wine stored in the coastal port remains with the inland shipper (rec- 
tifier or bottler), the claim for drawback may be filed by such inland 
shipper. In either case, the claim must be filed with the Assistant 
Regional Commissioner, Alcohol and Tobacco Tax, of the region in 
which the coastal port is located. 

Rev. Rul. 58 — 816 

Section 252. 55 of the Regulations relating to Drawback on Liquors 
Exported requires that red strip stamps be overprinted for use as 
export stamps and that such overprinting be accomplished by printing 
in black ink the word "EXPORT" in boldface 8-point century or 
gothic type in the center of the stamp between the words "bottle" and 
"stamp. " Held, a rubber stamp with the word "EXPORT" in letters 
in the size type prescribed by the regulations and impregnated with 
permanent black ink may be used for imprinting the word "EXPORT" 
on the red strip stamps in lieu of overprinting. 

26 CFR 252. 140. Claim. 

For the filing of claims for drawback upon removal of spirits from 
wholesaler coastal storage, see Rev. Rul. 58 — 85, above. 



f 5101. ] 

PART II. — OCCUPATIONAL TAX 

SUBPART C. — MANUFACTURERS OF STILLS 

SECTION 5101. — IMPOSITION AND RATF OF TAX 

26 CFR 196. 28: Materials or apparatus Rev. Rul. 58 — 80 
procured and converted into distilling 
apparatus. 

The construction of a completely new and different still, by a 
distiller, from various parts of distilling apparatus not separately 
subject to tax. with the intent that the still is to be used for dis- 
tilling, subjects the distiller to liability for the special (occupa- 
tional and commodity) taxes imposed upon manufacturers of stills. 

Advice has been. requested whether the construction, by a distiller, 
of a still from a number of sections of a beer still and a number of 
sections of a rectifying column subjects the distiller to liability for 
the special (occupational and commodity) taxes as a manufacturer 
of stills. 

In the instant case, the distiller combined several sections of a beer 
still with sections of a rectifying column to create a beer still in- 
tended for use in distilling. Although all of the parts used in con- 
structing the still were taken from units originally purchased from 
the same company, they are parts of two entirely diferent units, i. e. , 
parts of a beer still and parts of a rectifying column. There is no 
evidence of payment of the commodity taxes in connection with any 
of the separate parts used in constructing the still. 

Section 5101 of the Internal Revenue Code of 1954 provides a spe- 
cial occupational tax and a, special commodity tax on the manufacture 
of "each still or worm for distilling. " Section 5102 thereof and sec- 
tion 196. 25 of the Regulations relating to Stills de6ne a manufac- 
turer of stills as "any person who manufactures any still or worm to 
be used in distilling. " 

Section 196. 27 of the regulations provides that if separate parts 
of a complete still or worm or condenser, of any kind, are furnished 
by the same manufacturer to a distiller, or other person, who assembles 
the same into a still or worm or condenser for distilling, the manu- 
facturer of the parts will incur liability for the special (occupational 
and commodity) taxes imposed upon manufacturers of stills. Sec- 
tion 196. 28 thereof provides tlrat if a distiller or other person procures 
materials or apparatus, which are not separately subject to the tax, 
and converts them into a still or worm or condenser for distilling, 
he (the distiller) will incur liability for the special taxes. 

Section 220. 790 of the Regulations relating to the Production of 
Distilled. Spirits provides, among other things, that whenever dis- 
tillers manufacture or reconstruct stills or ~orms, they must comply 
with the Regulations relating to Stills governing the payment of 
special and commodity taxes. 

It is held that where a distiller constructs a completely new or 
clifferent still from various parts of distilling apparatus not separately 
subject to tax, with the intent that the still is to be used for distilling, 
as in the instant case, the distiller incurs liability for the special 
(occupational and commodity) taxes imposed upon manufacturers 
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of stills. Since the completed still contains parts of entirely separate 
units, although such units were originally purchased from the same 
company, the provisions of section 196. 27 are not applicable. 

SUBPART D. — WHOLESALE DEALERS 

SECTION 5114. — RECORDS 

26 CFR 194. 270: General. 

For requirements with respect to spirits stored by wholesalers 
pending exportation, see Rev. Rul. 58 — 85, page 583. 

SUBPART E. — RETAIL DEALERS 

SECTION 5123. — EXEMPTIONS 

Rev. Rul. 58 — 217 26 CFR 194. 193: S ales of entire stock by 
retail liquor dealer in liquidation. 

(Also 194. 194. ) 
Section 5123 (c) of the Internal Revenue Code of 1954 provides that 

the special tax as a wholesale dealer in liquors or wholesale dealer 
in beer shall not apply to a retail dealer in liquors or a retail dealer 
in beer because of such retail dealer selling out his entire stock of 
liquors in one parcel, or in parcels embracing not less than his entire 
stock of distilled spirits, wines, or beer. He%, where a retail dealer 
discontinues business during a fisca year for which he has paid special 
tax and in the next Rscal year, in liquidating his business, sells out 
his entire stock of liquors in one parcel, or in parcels embracing not 
less than the entire stock of distilled spirits, or wine, or of beer, it is 
not necessary that he pay special tax as either a retail or wholesale 
dealer. The selling of the stock in liquidation, within the stated 
limitations, does not constitute engaging in the business of selling 
alcoholic liquors and is regarded as being within the exemption 
granted by section 5128 (c) of the Code. 

For a similar ruling with respect to the discontinuance of business 
as a wholesale dealer in liquors during one fiscal year and the liquida- 
tion of stock in the succeeding fiscal year, see Revenue Ruling 55 — 634, 
C. B. 1955 — 2, 697. The exemption from special tax specified in this 
Revenue Ruling and in Revenue Ruling 55 — 634, 8upra, applies only 
to liquidating the business in the Gscal year following that in which 
the business was discontinued. 

26 CFR 194. 194: Sales of entire stock by 
retail beer dealer in liquidation. 

For the liquidation of stocks in the year following that in which 
business was discontinued, see Rev. Rul. 58 — 217, above. 
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SUBPART F. — NONBEVERAGE DOMESTIC DRAWBACK CLAIMANTS 

SECTION 5131. — ELIGIBILITY AND RATE OF TAX 
Rev. Rul. 58 — 317 96 CFPi 197. 06: Products not requiring 

f orlnulas. 
(Also 107. 109, ) 

The distilled spirits used in Low-Alcoholic Lrlixir are eligible for 
drawback of tax under section 5181 of the Internal Rerenue Code of 
ill, &4 when the elixir is inanufactured. The distilled spirits used in 
IIigh-Alcoholic Elixir are not eligible for drawback except when 
such elixir is used, as an intermediate, in the nIanufacture of a 
product under an approred formula. 

Advice has been requested. as to the eligibility for drawback of tax 
on distilled spirits used in the manufacture of High-Alcoholic Elixir 
and Low-Alcoholic Elixir which are produced under official formulas 
appearing on page 310 of the National Formulary, Tenth Edition, 
under the heading "Iso-Alcoholic Elixir. " 

Section 5131 of the InteiTIal Revenue Code of 1954 makes provision 
for the limited drawback of tax paid on distilled spirits used in the 
manufacture or production of medicines, medicinal preparations, food 
products, fiavors, or flavoring extracts which are unfit for beverage 
purposes. 

Section 107. 06 of the Regulations relating to Drawback on Distilled 
Spirits Lrsed in Manufacturing Nonbeverage Products provides that 
quantitative formulas need not be submitted for products which are 
medicinal preparations, tinctures, or fluid extracts produced under 
formulas prescribed by, among others, the National Formulary if 
such products are identified, in the supporting statement to the draw- 
back claim, by the name of the product followed by the letters "N. F. " 

Both types of elixir referred to are fiavoring agents used primarily 
as fiavored alcoholic vehicles in the manufacture of medicinal prep- 
arations. Tests have shown that the Low-Alcoholic Elixir is non- 
beverage in character. Accordingly the distilled spirits used therein 
are eligible for drawback of tax. However, similar tests have shown 
that the High-Alcoholic Elixir is beverage in character. Therefore, 
the distilled spirits used therein are not eligible for drawback of tax 
upon manufacture of the product as such, but would be e]igible for 
drawback only if the High-Alcoholic Elixir is used as an intermediate 
product in the manufacture of a nonbeverage finished product under 
an approved formula, as provided in section 107. 05 of the regulations. 

96 CFR 107. 109: Information to be shown 
by the claim. 

For eligibility for drawback of tax on distilled spirits used in the 
manufacture of High-Alcoholic Elixir and Low-Alcoholic Elixir, see 
Rev. Rul. 58 — 317, above. 
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SECTION 51M. — REGISTRATION AND REGULATION 

26 CFR 197. 95: Products requiring 
formulas. 

Rev. Rul. 58 — 123 

The purpose of this Revenue Ruling is to restate Revenue Ruling 
56-337, C. B. 1956 — 2, 1025, relative to the filing of formulas by a 
successor proprietor in the case of a change in proprietorship of a 
nonbeverage manufacturer, in order to clarify the intent of the Inter- 
nal Revenue Service with respect to the disposition to be made of affi- 
davits filed for the purpose of adopting formulas of the predecessor 
proprietor. 

Where there is a change in the proprietorship of a nonbeverage 
manufacturer and the successor desires to use the formulas filed by 
the predecessor, he must (1) submit new formulas in his name on Form 
1678, Formula and Process for Nonbeverage Product, to replace those 
submitted by the predecessor, or (2) adopt the formulas already on 
file by the submission of an a~fiidavit to the Assistant Regional Com- 
missioner, Alcohol and Tobacco Tax, stating that the preparations 
covered by formulas submitted by the prior ownership, and on file with 
the Internal Revenue Service, will be manufactured in accordance 
with such approved formulas and processes. The afiidavit should be 
prepared in quadruplicate and should identify the formulas by serial 
nuinbers and names of products. One copy of the a%davit will be 
retained by the nonbeverage product manufacturer. The Assistant 
Regional Commissioner will retain the original afiidavit and one copy 
and will forward one copy to the Director, Alcohol and Tobacco Tax 
Division. 

This Revenue Ruling supersedes Revenue Ruling 56 — 387, supra. 

SUBPART G. — GENERAL PROVISIONS 

SECTION 5144. — PROVISIONS RELATING TO LIABILITY 
FOR OCCUPA. TIONA:L TAXES 

Rev. Rul. 58 — 20 

Section 5144(c) of the Internal Revenue Code of 1954, with cer- 
tain exceptions not here pertinent, provides that payment of the 
special tax shall not exempt from an additional special tax the per- 
son carrying on a trade or business in any other place than that 
stated in the register of the principal collection officer in such dis- 
trict. "Place of business" is defined therein as "the entire ofiice, 
plant, or area of the business in any one location under the same 
proprietorship, and passageways, streets, highways, rail crossings, 
waterways, or partitions dividing the premises shall not be deemed 
sufhcient separation to require additional special tax, if the various 
divisions of the premises are otherwise contiguous. " HeM, where 
various hotels and stores are operated in specifically assigned and 
widely separated locations of a National park and, although under 
the same proprietorship, are not contiguous or operated essentially 
at one place of business, they cannot be considered as one place of 
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business as defined in section 5144(c) of the Code or as coming within 
the ternis of the statute allowing the payment of but one special 
tax. Accordingly, special tax of the proper class is due at each lo- 
cation within the park where alcoholic liquors are sold. 

SUBCHAPTER B. — DISTILLERIES 

PART II. — OPERATION 

SECTION 5198. — DRAWING, GAUGING, AND MARKING 
OF DISTILLED SPIRITS 

26 CFR 220. 548a: Whisky for experimental 
storage. 

Proof at which distiller may withdraw whisky for experimental 
storage with identification of barrels on gauge report, subsequent 
transfer, and withdrawal forms. See T. D. 6290, page 590. 

SECTION 5194. — TRANSFER OF SPIRITS AT REGISTERED 
DISTILLERIES 

26 CFR 220. 554: Vodka. Rev. Rul. 58 — 886 
(Also Section 5025; 285. 450. ) 

Vodka may be produced by a distiller from neutral spirits by the 
extractive distillation process under authority of section 220. 554(c) 
of the Regulations relating to the Production of Distilled Spirits. 
Vodka may be produced by a distiller or a rectifier by the treatment 
of neutral spirits of 110 degrees of proof ivith one ounce of acti- 
vated carbon for each 100 gallons of reduced spirits processed pro- 
vided the neutral spirits, prior to reduction in proof, meet specified 
conditions. 

Advice has been requested whether vodka may be produced by ex- 
tractive distillation and also by the treatment of neutral spirits of 
110 degrees of proof with activated carbon. 

Extractive distillation is considered a suitable process for producing 
vodka under section 220. 554(c) of the Regulations relating to the 
Production of Distilled Spirits, from neutral spirits after reduction 
of the distillate to not more than 110 degrees of proof and not less 
than 80 degrees of proof, provided the neutral spirits are subsequently 
redistilled to not less than 190 degrees of proof and then reduced to 
the prescribed vodka proof, prior to packaging and withdrawal. 

Distillers desiring to employ extractive distillation in the produc- 
tion of vodka should submit to the Director, Alcohol and Tobacco 
Tax Division, a statement of their extractive distillation process 
together with~a sample of the vodka produced bp such process. 

Distillers and rectilMrs may use neutral spirits of not less than 190 
degrees of proof and meeting the following specifications in the pro- 
duction of vodka under section 220. 554(c) of the distilled spirits reg- 
ulations and section 285. 450(c) of the Regulations relating to the 
Rectification of Spirits and Wines, by treating the spirits, after reduc- 
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tion to vodka proof, with one ounce of activated carbon for each 100 
gallons of reduced spirits processed: 
Proof 190 degrees or more. 
Color Colorless. 
Odor and taste Xo foreign odor or taste. 
Solids Less than 2 grams per 100 liters. 
Acids Less than 2 grams per 100 liters. 
Esters Less than 2 grams per 100 liters. 
Aldehydes Less than 2 grams per 100 liters. 
Fusel oil Less than 2 grams per 100 liters. 
Permanganate time (Alcohol Xot less than 20 minutes. 

and Tobacco Tas Division 
test procedure). 

Optical purity In a 1 cm. cell light absorbance shall be less 
than 0. 1 at 250 millimicrons. 

A sample of the neutral spirits to be used in the production of 
vodka should be submitted to the Director, Alcohol and Tobacco Tax 
Division, attention of the Laboratory Division, for testing for com- 
pliance with the above specifications. 

PART III. — GENERAL PROVISIONS RELATING To DISTILLERIES AND DISTILI, ED 
SPIRITS 

SECTION 5212. — PREVENTION AND DETECTION OF 
FRAUD 

o6 CFR182. 405: Gaugingof alcohol. 

For the sampling of bulk spirits at the time of gauge for taxpay- 
ment, see Rer. Proc. 58-4, page 687. 

Rev. Rul. 58 — 21 26 CFR O16. 196: Details of gauge, 
Form 577. 

Section 216. 196 of the Regulations relating to the Denaturation of 
Rum provides, in part, that denatured rum may be withdravvn into 
weighing tanks for transfer into tank cars or tank trucks for im- 
mediate shipment. Such provision is permissive rather than man- 
datory. In this respect, the gauging of denatured rum for removal 
by tank car or tank truck is analogous to the gauging of denatured 
alcohol which, under Revenue Ruling 54 — M5, C. B. 1954 — 2, 461, may 
be accurately gauged either by weight or by volume. IV'efcl, proprie- 
tors of distillery denaturing bonded warehouses providing suitable 
facilities for accurately gauging the denatured rum by volume, satis- 
factory to the Assistant Regional Commissioner, Alcohol and To- 
bacco Tax, may e8ect such gauge by volume for removal of the de- 
natured rum in tank cars or tank trucks and, in such case, weighing 
tanks for this purpose will not be required. 

26 CFR 920. 536: Gauging of spirits. 

For the sampling of bulk spirits at the time of gauge for taxpay- 
ment, see Rev. Proc, 584, page 687. 
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26 CFR 225. 632: Gauge and taxpayment. 

For the sampling of bulk spirits at the time of gauge for taxpay- 
ment, see Rev. I'roc. 58 — 4, page 687. 

SECTION 5214. — REGULATION OF TRAFFIC IN CON- 
TAINERS OF DISTILLED SPIRITS 

26 CFR 175. 34: Indicia for domestic Rev. Rul. 58 — 318 
liquor bottles. 

(Also 175. 62, 175. 87. ) 
Section 175. 34 of the Regulations relating to TraKc in Containers 

of Distilled Spirits, with respect to domestic liquor bottles, and sec- 
tion 175. 87 thereof, with respect to imported liquor bottles, require 
certain identifying indicia to be placed on each liquor bottle, as for 
example, the permit, number of the manufacturer, symbol and num- 
ber representing the name of the bottler, etc. Such sections also re- 
quire that the words "Federal Law Forbids Sale or Reuse of This 
Bottle" be placed on each bottle. Section 175. 62 of the regulations 
provides in part that no bottler shall use any liquor bottle except 
in connection with the sale of its contents. B'end, empty bottles 
~vhich bear the reuse clause but which do not contain indicia of the 
bottler do not fulfill the requirements for a liquor bottle under the 
regulations since the full indicia required would not be shown. Ac- 
cordingly, such bottles may be used for display purposes without 
being drilled or without having the reuse clause obliterated, provided 
they are clearly marked as display bottles and the contents are prop- 
erly identified. Such display bottles may not bear strip stamps. 
However, the use of a border or a design on a display stamp formed 
entirely of the printed words of the legend "Not genuine — for display 
purposes only" may be permitted. As an alternative, a plain strip 
of paper, of such color (one only) as the bottler may desire, may be 
used. 

26 CFR 175. 42: Net contents. T. D. 6290' 
TITLL 26 — INTERNAL REVEXI'E. 1954. — CHAPTER I, SUBCHAPTER E, PARTS 175, 

220, 230, 231, 235 AND 240. 

Amendments relating to distilled sPirits and wine 

(Also Section 5108; 220. 548a. ) 
DEPARTMENT OI" TIIE TREASI, RY& 

OFFICE OI" CobIMISSIONER OF INTERNAI, REVENUE) 
Washington 85, D. O. 

To Ogcerz and Em ployee8 of the Interna/ Revenue Seri ice and Othera 
Concer ned: 

In order to conform with the requirements of 27 CFR Parts 4 and 

i 23 F. R. 2179. 
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5, with respect to the withdrawal proof of whisky and to the labeling 
of wine and distilled spirits, 26 CFR Parts 175, 220, 280, 281, 285, and 
240 are amended as follows: 

Paltaouapa 1. 26 CFR Part 175, "Traffic in Containers of Distilled 
Spirits, " is amended by striking from section 175. 42 the phrase, 
nlegiblp marked, in the manner prescribed in section 175. 84, in the 
bottles ' and inserting in lieu thereof the phrase "marked on the side 
of the bottle in the manner prescribed in section 175. 84. " 

PAR. 2. 26 CFR Part 220, "Production of Distilled Spirits, " is 
amended by adding immediately after section 220. 548 the following 
new section. 

$220. 548a WHIsKKY F08 EXPKRIKIKÃTAL STGRAGK. — The distiller may, prior 
to July 1, 1000, withdraw from the cistern room for experimental storage a 
maximum of 1, 000 barrels of whiskv at above 110 degrees of proof but at not 
more than 100 degrees of proof. Such whisky, notivithstanding the provisions 
of $ 220. 548, may, under the provisions of 27 CFR 5. 21 (b), be given the desig- 
nation to which it Ivould have been entitled but for the fact that it was with- 
drawn at over 110 degrees of proof. The report of gauge and subsequent transfer 
and withdrawal forms covering such whisky shall have noted thereon that the 
whisky Ivas withdrawn for experiinental storage and the proof of the spirits. 
Such notation shall be in the following form: 

"Withdrawn for experimental storage at — degrees of proof. " 
P~R. 8. 26 CFR Part 280, "Bottling of Taxpaid Spirits, " is amended 

by deleting from the second sentence of $ 280. 206, which begins "Each 
bottle", the phrase "unless legibly blown in the bottle" and inserting 
in lieu thereof the phrase "unless displayed. on the bottle as provided 
in27CFR4. 87 (d)'. 

PAR. 4. 26 CFR Part 281, "Taxpaid Wine Bottling Houses", is 
amended by deleting from paragraph (d) of ( 281. 82 the phrase 
"unless legibly blown in the bottle" and inserting in lieu thereof the 
phrase "unless displayed on the bottle as provided in 27 CFR 4. 87 (d) ". 

PaR. 5. 26 CFR Part 285, "Rectification of Spirits and Wine", is 
amended by deleting from the second sentence of $ 285. 681, which 
begins "Each bottle", the phrase "unless legibly blown in the bottle" 
and inserting in lieu thereof the phrase "unless displayed on the bottle 
as provided in 27 CFR 4. 87 (d) ". 

Par. 6. 26 CFR Part 240, "Wine", is amended by deleting from par- 
agraph (d) of section 240. 579 the phrase "unless legibly blown in the 
bottle" and inserting in lieu thereof the phrase "unless displayed on 
the bottle as provided in 27 CFR 4. 87 (d) ". 

The provisions of this Treasury Decision were considered at public 
hearings on proposals similarly to amend Title 27, Code of Federal 
Regulations, and no objections were made thereto. Therefore, because 
this Treasury Decision merely conforms the regulations to which it 
applies to those changes made after notice and public hearing, it is 
hereby found unnecessary to issue the Treasury Decision with notice 
and public procedure thereon under section 4(a), or subject to the 
effective date limitation of section 4(c), of the Administrative Pro- 
cedure Act, approved June 11, 1946. Accordingly, this Treasury 
Decision shall be efFective on the date of publication in the Federal 
Register. 
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(This Treasury Decision is issued under the authority contained in 
section 7805 of the Internal Revenue Code (68A Stat. 917; 26 U. S. C. 
7805). ) 

RU SsEI L C. HARRINGTON, 
Comnrisei oner. 

Approved March 28, 1958. 
DAN THROOP SMITEI) 

Depr ty to the 8eeretory of the Treostery. 

(Filed by the Division of the Federal Register on April 2, 1958, at 8:S2 a. m. , 
and published in the issue of the Federal Register for April 8, 1958, 28 F. R. 
2179. ) 

26 CFR 175. 62: Use ancl resale of liquor bottles. 

For restrictions on the use of bottles for display purposes see Rev. 
Rul. 58 — 318, page 590. 

26 CFR 175. 87: Indicia for empty liquor bottles. 

For restrictions on tlie use of bottles for display purposes see 
Rev. Rul. 58 — 318, page 590. 

SUBCHAPTER C. — INTERNAL REVENUE BONDED WAREHOUSES 

PART II. — OPERATION 

SECTION 5248. — WITHDRAWAL OF SPIRITS WITHOUT 
PAYML'NT OF TA. X 

Rev. Rul. 58-86 

Ecuador 
France 
Germany, Federal 

Republic of 

26 CFR 182. 630b: Reciprocating foreign 
countries. 

(Also 225. 861; Sections 5053, 5062, 
5362; 245. 197, 2M. 4, 240. 691. ) 

Alcohol, distilled spirits, wine, and beer may be withdrawn free 
of tax or with benefit of drawback for use as supplies on aircraft 
registered in the country of Mexico and actually engaged in foreign 
trade or trade between the United States and its possessions, where 
trade by foreign aircraft is permitted. Accordingly, Revenue Ihil- 
ing 54 — 576, C. B. 1954 — 2, 472, as modified by Revenue Ruling 55 — 362, 
C. B. 1955 — 1, 577, Revenue Ruling 55 — 741, C. B. 1955 — 2, 702, and 
Revenue Ruling 56 — 81, C. B. 1956 — 1, 746, is further modified to in- 
clude the country of Mexico. 

As so modified, the Revenue Ruling reads as follows: 
Under the provisions of section 809 of the Tariff Act of 1980, as amended, 

48 Stat. 090, as amended, 19 U. S. C. 1809, Sections 5058 and 50o8 of the In- 
ternal Revenue Code of 1954 and applicable regulations of the Internal Revenue 
Service, alcohol, distilled spirits, beer and wine may be withdrawn free of tax 
or with beneiit of drawbacli for use as supplies on aircraft registered in the 
following foreign countries and actually engaged in foreign trade or trade 
betiveen the United States and its possessions, ~here trade by foreign aircraft 
is permitted. 

Australia Brazil 
Bahama Islands Canada 
Belgium Costa Rica 
Bermuda Denmark 



Israel 
Italy 
Japan 
Lebanon 

Mexico 
The Netherlands 
Norway 
Peru 
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Sweden 
Switzerland 
United Kingdom 

(Also 225. 861; Sections 5053, 5062, Rev. Rul. 58 — 138 
5862) 245. 107) 252. 4, 240. 601. ) 

Under the provisions of section 300 of the TarifF Act of 1030, as 
amended, 46 Stat. 600, as amended, 10 U. S. C. 1300, sections 5053 
and 5056 of the Internal Revenue Code of 1054, and applicable regu- 
lations of the Internal Revenue Service, alcohol, distilled spirits, 
beer, and wine may be witlidrawn free of tax or with benefit of draw- 
back for use as supplies on aircraft registered in the following foreign 
countries and actually engaged in Foreign trade or trade between 
the United States and its possessions, where trade by foreign air- 
craft is permitted: 

Australia, Dominican Republic Lebanon 
Bahama Islands Ecuador Mexico 
Belgium France The Netherlands 
Bermuda Germany, Federal Norway 
Brazil Republic of Peru 
Canada Israel Sweden 
Costa Rica Italy Switzerland 
Denmark Japan United Kingdom 

This Revenue Ruling, which adds the Dominican Republic to 
lists as previously published, supersedes Revenue Rulings 54 — 576, 
C. B. 1054 — 2, 472; 55 — 362, C. B. 1955 — 1, 577; 55 — 741, C. B. 1955 — 2) 702) 
56 — 81, C. B. 1056 — 1, 746; and 58 — 86, page 502. 

(Also 225. 861; Sections 5053, 5062, 5362; Rev. Rul. 58 — 310 
245. 197, 252. 4, 240. 601. ) 

Under the provisions of section 800 of the Tariff Act of 1030, as 
amended, 46 Stat. 600, as amended, 10 U. S, C. 1809, and sections 
5053 and 5056 of the Internal Revenue Code of 1054, and applicable 
regulations of the Internal Revenue Service, alcohol, distilled spirits, 
beer, and wine may be withdrawn free of tax or with benefit of draw- 
back for use as supplies on aircraft registered in the following for- 
eign countries and actually engaged in foreign trade or trade between 
the United States and its possessions, where trade by foreign aircraft 
is permitted: 
Australia Ecuador 
Bahama Islands France 
Belgium Germany, Federal 
Bermuda Republic of 
Brazil Israel 
Canada Italy 
Costa Rica Japan 
Denmark Lebanon 
Dominican Republic Mexico 

This Revenue Ruling, which adds Spain to lists as previously pub- 
lished, supersedes Revenue Ruling 58 — 188, above. 
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20 CFR 225. 800: General. 

594 

For application as to aircraft engaged in trade between the United 
States and Hawaii, see Rev. Rul. 58 — 124, page 606. 

26 CFR 225. 861: Reciprocating foreign 
countries. 

The country of )iexico has been added to the list of reciprocating 
foreign countries. See Rcv. Rul. 58 — 86, page 502. 

Listing of foreign countries for which distilled spirits may be 
withdrawn free of tax or with benefit of drawback for use as supplies 
on aircraft. S~ e Rev. Rul. 58 — 188, page 50'&. 

Listing of foreign countries for which distilled spirits may be with- 
drawn free of tax or with benefit of drawback for use as supplies 
on aircraft. See Rei. Rul. 58 — 310, page, i! l. &. 

SUBCHAPTER E. — INDUSTRIAL ALCOHOL PLANTS, BONDED WARE- 
HOUSES, DENATURING PLANTS, AViD DENATURATION 

PART I. — INDUSTRIAL ALCOHOL PLANTS, BONDED WAREHOUSES, AND 
DENATURING PLANTS 

SECTION %04. — ALCOHOL PERMITS 
26 CFR 182. 001: Hospitals, sanitariums, or 

clinics. 

For instructions covering the receipt, , storage, and reporting of 
alcohol obtained froni the General Services Administration by per- 
inittees using t;ix-free alcohol, see T. D. 6283, page 601. 

SECTIOX 5810. — )VITHDRA)VAL OF ALCOHOL FREE OF 
TAX 

26 CI"R 182. 01: Construction. Rev. Rul. 58 — 207 

Users of tax-free alcohol must provide a storeroom or compartment 
for the storage of tax-free alcohol possessed by authority of permits 
issued in accordance I~ith the Industrial Alcohol Regulations. The 
storerooms or compartments must be of su%cient capacity to hold the 
maximum quantity of alcohol which may be possessed at any one 
time and shall be securely constructed of substantial materials, and 
all doors, windows, and other openings shall be equipped so that they 
may be securely locked. See section 182. 61 of the regulations. Held, 
the regulations do not require that hospital storerooms, compart- 
ments or vaults, set aside for the storage of tax-free alcohol, be used 
exclusively for such purpose. Tliese storeroonis, compartnients or 
vaults, may also be used for the storage of drugs, &mmable liquids 
and other hospital supplies requiring security, However, the tax- 
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free alcohol must be properly segregated from the other supplies and 
such storage of other supphes should not interfere with the proper 
accounting and safety of the tax-free alcohol as contemplated by the 
regulations, to be determined in any case by the Assistant Regional 
Commissioner. 

PART II. — DENATURATION 

SECTION 5881. — WITIIDRAWAL FROM BOND FREE OF 
TAX 

26 CFR 182. 860: General. Rev. Rul. 58 — 81 

Section 182. 860 (h) of the Industrial Alcohol Regulations provides, 
in part, that persons authorized to purchase products for resale, such 
as bay rum, lilac vegetal, hair lotions, skin lotions, perfumes, etc. , 
made with specially denatured alcohol, under conditions prescribed 
therein, shall keep Record 134, Record of Specially Denatured Alcohol 
Articles, in the same manner as manufacturers, as provided in section 
182, 875. Such latter section provides that a true and correct sales 
record shall be kept on Record 1M of all articles manufactured, or 
received from others for reprocessing, bottling, repackaging, and/or 
resale, and of the disposition of all such articles. II'eid, Record 134 
must be kept by all persons required to do so by sections 182. 860 and 
182. 875 of the regulations. The fact that the products may be pro- 
duced or purchased under one trade name and sold under another does 
not obviate the necessity of the record keeping. For example, a manu- 
facturer of products made with specially denatured alcohol who makes 
such products under the name shown on his permit and charges off the 
articles to the sales department operated under a dilferent name must 
keep a record of such articles upon the sale thereof by the sales depart- 
ment. 

26 CFR 212. 16(c): Standard proprietary 
solvents formulations using S. D. A. No. 1. 

For the filing of new formulas to use rubber hydrocarbon solvent 
in proprietary solvents formulations and to make bay rum, alcoholado, 
or alcoholado type toilet waters, see Rev. Proc. 58 — 5, page 688. 

26 CFR 212. 44(a): Formula. T. D. 6284' 
TITLE 26 — INTERNAL REVENUE, 1954. — CHAP'TER I, SUBCHAPTER E, PART 212. — 

FORMULAS FOR DENATURED ALCOHOL 

Amendments relating to the use of ethyl acetate 

DEPARTMENT OF THE TREASURY~ 

OFFICE OF COMMISSIONER OF INTERNAL REVENVEq 

Washington 85, D. C. 
To Ogcers and Employees o j the Internal Revenue Servi ce and Others 

Concerned: 
On December 19, 1957, a notice of proposed rule making with 

respect to the amendment of the regulations in 26 CFR Part 212 was 

~ 26 F. R. 1198. 
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published in the Federal Register (22 F. R. 10222). The proposed 
amend»Ients would provide for the use of ethyl acetate having an 
ester content of 100 percent by weight or equivalent. 

In accordance with the notice, interested parties were afForded an 
opportunity to submit writte» data, views& ol aigulIients pertaining 
tliereto. No written comments were received within the period of 30 
il;iys prescribed. Accordingly, the amendments so published are 
Iiei eby adopted. 

In order to provide for the use of etliyl acetate having an ester 
coiite»t of 100/c by weight or equivalent, 26 CFR Part 212 is amended 
:is follows: 

I'AlcAGRAIi» 1. Sectio» 212. 43 (;i) is;imended by striking the ~ords 
"Thirty-five gallons of ethyl acetate" and substituting in lieu thereof 
the words "20. 75 gallons of ethyl acetate having an ester content of 
100'/c by weight or tlie equivalent thereof not to exceed 65 gallons 
of ethyl acetate with an ester content of not less than 85 jc by 
weight. " 

PAII. 2. Section 212. 45 (a, ) is amended by striking the number "4. 26" 
and sul&stituting in lieu thereof the number "4. 25". 

This Treasury Decision shall be efFective on the first, day of the first 
month which begins not less than 80 days after tlie date of publication 
in the Federal Register. 

(This Treasury~Decision is issued under the authority contained 
in section 780:& of' the Internal Revenue Code of 1054 (68A Stat. 017; 
26U. S. C. 7805). ) 

RVSSELL ( . HARRINGTON& 
Cow m~'ssionef 

Approved Febru;iry 21, 105&8. 

DAN TIIRoop SillTII, 
Depnty to the Sec&etary. 

(Filed by the Division of the Federal Register on Feb. 2~, 10 iS. at 8:49 a. m. , 
and published in the issue of the li cdcral Register for Feb. 26, 1%8, 23 F. R. 
1108. ) 

26 CFP&, 212. 57: Form»1:i No. 40. Rev. Rul. 58 — 200 
(Also 212. 65. ) 

Section 212. , 5&7 of the Regulations relating to Formulas for De- 
natured Alcohol prescribes the use of brucine (alkaloid) or brucine 
sulfate in specially denatured alcohol Forinula Xo, 40. Ho~ever, as 
a result of a critical shortage of brucine and in accordance with the 
provisions of section 212. 65 of the regulations, quassin, denaturing 
grade& in the amount of 1. 5 avoirdupois ounces to each 100 gallons 
of ethyl alcohol, is authorized as a substitute denaturant for brucine 
(alkaloid) or brucine sulfate in the production of specially dcilatured 
;ilcohol Formula No. 40. Basic data concerning quassin are as 
followers: 

Basic Data 

Quassta — The bitter principle of quassia srood (occurring as a niixture of tsro 
1sonlerlc fol'ills) . 

Hi&cciticatioas — Quassin, Denaturing Grade. This shall be a good commercial 
grade of purified amorphous quassin, standardized as to bitterness by the fol- 
losving method: 
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IVhen 0. 4 gra&n is added to 20 ml of ethyl alcohol it shall (lissolve com- 
pletelv. IVhen 0. 2 ml of this solution, n&easured fro&n a burette is made 
np to 1 liter Ivith water, the mixture shall have a distinctly bitter taste. 

Idc» tificntion, Test — Dissolve about 0. 5 gram qimssin, denaturing grade, in 
10 n&l of 05 percent ethyl alcohol and filter. Yo 5 ml of the filtrate add 5 ml 
of concentrated hydrochloric a«i&l aml 1 u& ~ phloroglucinol and n&ix well. A red 
color develops. 

Ot&tical Ass»p — IVhen 1 gram of quassin, denaturing grade, is dissolved in 
10, 000 ml of water, the absorbance of the solution iu a 1 cm. cell at a Ivavelength 
of 25S u&illicrons shall be not less thau (&. 5&50 (for couvcnience of solution initially 
dissolve the quassin in a s&»all amouut of 05 percent alcohol). 

26 CFR 212. 65: General. 
For use of quassin, denaturing»rude& in lieu of b& ucine in specially 

denatured alcohol For»»&ln No. 40, see Rev. Rul. 58 — 200, p'Ige 506, 

26 CFR 212. 78: Ethyl acetate. Rev. Rul. 58 — 22 

The forniula requirements for standard proprietary nnd special 
industrial solvents are met when sufhcient amounts of ethyl acetate 
having an ester content. greater than 85 percent Are used to produce a 
proprietary or specinl industrial solvent having the same composition 
as called for by the standnrd proprietary or special industrial solvent 
fornnlln. Approved formulas on Form 1470 — A, Fornauln for Prepa- 
rntion Made AVith Specially Denatured Alcohol& covering proprietary 
nnd special industrial solvent formulas are not required to be amended 
to show the use of ethyl acetate of higher ester content. 

SUBCHAPTER F. — BONDED AND TAXPAID WIXE PREMISES 

PART II. — OPERATIONS 

SECTION 5862. — REMOVALS OF %VINE FROM BONDED 
P RI:. '&&IISES 

26 CFR 240. 600: Vi'ithdrawal free of tnx. 

For application as to aircraft engnged in trade betaveen the United 
States and Hawaii, see Rev. Rul. 5H — lid', page 606. 

26 CFR 240. 601: Reciprocating foreign 
countries. 

The country of Mexico has been added to the list of reciprocating 
foreign countries. See Rev. Rul. 58 — 86, page 5!)2. 

Listing of foreign countries for which wines nray be withdrawn 
free of tax or with benefit of drawback for use as supplies on aircraft. 

, See Rev. Rul. 58 — 188, page 50». 
475254' — ss — aa 
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Listing of foreign countries for which wines may be withdrawn 
free of tax or with benefit of drawback for use as supplies on aircraft. 
See Rev. Rul. 58 — 819, page 598. 

SECTION 5368. — GAUGING) MARKING, VND STAMPING 

26 CFR 240. 178: Other equipment, 
instruments and measures. 

Rev. Rul. 58 — 87 

Section 240. 178 of the Wine Regulations provides, in part, that the 
proprietor of a bonded wine cellar must provide appropriate anil 
accurate instruments and measures for the testing and measuring of 
v~ine, including in all cases equipment for determining the alcohol 
content and volume of wine removed. Held, although section 240. 981 
and following sections of the regulations specifically relate to the 
use and care of the ebulliometer for determining the alcohol content 
of wine, it is not intended that the use of other suitable and accurate 
methods be precluded. A. ccordingly, under the authority of sec- 
tion 240. 178 other scientifically sound and widely accepted methods 
may be used, including alcohol determination by means of the pycnom- 
eter, refractometer, hydrometer, and oxidation procedures, provided 
an accurate determination of the alcohol content of the wine may be 
obtained by such methods. 

PART IIL — CELLAR TREATMENT AND CLASSIFICATION OF WINE 

SECTION 5882. — CELLAR TREATMENT OF 
NATURA. L WINE 

26 CFR 240. 529: Materials authorized 
for treatment of wine. 

Rev. Rul. 58 — 89 

The use of SAF Cation Exchange Resin and SAF Anion Exchange 
Resin in a continuous column process, for the stabilization of wines is 
considered as being consistent ivith good commercial practice and may 

be approved for use by ivinemakers by Assistant Regional Commis- 
sioners, Alcohol and Tobacco Tax, pursuant to the provisions of sec- 
tion 240. 580 of the Wine Regulations. The cation exchange resin 
must be essentially in the sodium state so that, certain of the metal/ic 
elements in the wine ivill be replaced with sodium ions. After re- 
generation and before reuse the resin must again be essentially in the 
sodium state. The overall change in the pH of the wine before and 
after treatment with cation exchange resin shall not be greater than 0. 2 
pH units. The fixed acids of wines treated with anion exchange resin 
may not be reduced below 0. 5 gram per 100 milliliters and the resin 
shall be in the (OH) state when used initially or after regeneration. 

Revenue Ruling 55 — 608, C. B. 1955 — 2, 709, containing a list of 
materials which have beeii approved for the treatment of wine, is 
hereby modified accordingly. Other Revenue Rulings approving 
additional materials are as follows: 

Revenue Ruling 56 — 9, C. B. 1956 — 1, 750; 
Revenue Ruling 56-64, C. B. 1956 — 1, 751; 
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57-417, 
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('. B. 1056 — '&, 

('. B. 1056-2, 
(". B. 1056 — '&, 

C. B. 1056-2, 
C B 1057 — 1, 
C. B. 1!);&7 — '&, 

('. l3. 1!); & 7 — '&, 

('. B. 1!), &7 — &, 

104. &; 
1042; 
10K&, 
1048) 
608; 
')67 
068; a»el 
068. 
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Rev. Rul. 58 — 108 

The use of ion czchange resin "Amberlite-IR-12))" for the stabiliza- 
tion of wines in a contimious column process is considered as being con- 
sistent with good commercial practice and may be approved by Assist- 
ant Piegional Commissioners) Alcohol and Tobacco Tax) for use by 
winemakers) pursuant to the provisions of section 240. 580 of the AVi»e 
Regulations. The overall change in the pH of the wine before and 
after treatment shall not be greater than 0. '& pH units. This recogni- 
tion of "Amberlite-IR-120" for the treat»)ent of ivine is in addition to 
that relating to "Amberlite-IH-120 II" covered by Revenue Ruling 
57%17, (. '. B. 10, &7 — 2) 068. 

Rerenue Ruling 55 — 600, C. B. 10;»; — &, 700, containing a list of. 
n&aterials which h~ave been approved for the treatment of wine) is 
hereby modified to include the above material. Other Revenue Rul- 
ings approving additional materials are as follows: 

Revenue Ruling 56 — 9, C. B. 1056 — 1, 750; 
Revenue Ruling 56 — 64) C. B. 1056 — 1, 7;&1; 
Rerenue Ruling 56 — 341. C. B. 1056 — 2, 1042&; 
Revenue Ruling 5(& — 115&) C. B. 10, &6-'&, 104 &; 

Pievenue Rulin~g 56 —, &, &1, ('. B. 1956 — 2, 104 &, 

Revenue Ruling 56 — 626) ( . B. 1056 — 2, 1043; 
Revenue Ruling 57 — 17, &, C. B. 1057 — 1, 608; 
Revenue Ruling 57 — 806, ('. 13. 105&7 — 2, 067; 
Rerenue Ruling 57 — 417, ('. B. 10 &7 — 2, 068; 
Revenue Ruling 57 — 4"&0, C. B. 195&7 — &, 068; and 
Pievenue H»ling 5&8 — 0&0, page 5&!)8. 

SI. BCHAPTER I. — WIISCELLAXEOUS GENERAL PROVISIONS 

SECTION 5555. — RECORDS, STATEiIEXTS, AYD IlETVPiXS 

Piev. Rul. 58 — 75 

Government reports required by the rarious reg»lations relating to 
alcohol, distilled spirits, wines, and beer to be submmitted to the Assist- 
ant Regional Commissioner, Alcohol and Tobacco Tax, covering op- 
erations at the various alcohol plants, distilleries, warehouses, wine 
cellars, breweries, and other establishments under Chapter 51 of the 
Internal Revenue Code of 10M) may be prepared by the use of repro- 
duction methods, subject to the limitations prescribed herein. The 
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reproduction methods must be approved by the Assistant Regional 
Commissioner and the copy must be as legible as an original report. 
The copy of the report submitted to the Assistant Regional Commis- 
sioner must bear an original signature and not a reproduction. The 
Internal Revenue Service reserves the right to reject any reproduc- 
tions with poor legibility and to withdraw the privilege in the event 
such reproduction processes are later found to be unsatisfactory. 

SECTION 5556. — REGULATIONS 

Rev. Rul. 58 — 88 26 CFR 230. 255: Preservation of marks 
and brands. 

(Also 261. 85, 285. 794. ) 
Two half cases of distilled spirits 611ed at a rectifying plant or a 

taxpaid bottling house may be packed together in a corrugated outer 
sleeve. A strip of transparent tape may be placed across the Govern- 
ment panel of the two half cases in order to hold them securely in 
place. However, all of the Government markings on the two half 
cases must be visible and legible and such markings may not be ob- 
scured in any manner or removed when the cases are separated ex- 
cept upon emptying the cases. Half cases of wines may be similarly 
combined at a rectifying plant, a taxpaid bottling house, or a taxpaid 
wine bottling house. For provisions with respect to the packaging 
of two sizes of bottles of the same kind of spirits in a single case, see 
Revenue Ruling 56 — 369, C. B. 1956 — 2, 1028. 

26 CFR 231. 85: Marks. 

For the packaging together of two half cases of spirits or wines 
in a corregated sleeve, see Rev. Rul. 58 — 88, above. 

26 CFR 235. 794: Destruction of marks and 
brands. 

For the packaging together of two half cases of spirits or wines 
in a corregated sleeve, see Rev. Rul. 58 — 88, above. 

SUBCHAPTER J. — PENALTIES, SEIZURES, AND FORFEITURES 
RELATING TO LIQUORS 

PART I. — PENALTY, SEIZURE, AND FORFEITURE PROVISIONSi APPLICABLE To 
DISTILLING, RECTIFYING, AND DISTILLED AND RECTIFIED PRODUCTS 

SECTION 5642. — PENALTIES FOR TRANSPORTING, POS- 
SESSING) ETC. SPIRITS IN UNSTAMPED CONTAINERS 

Admissibility of wiretap evidence obtained by state authorities. 
See Ct. D. 1816, page 567. 
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PART IV. — PENALTY, SEIZURE, AND FORFEITURE PROVISIONS COMMON To 
LIQUORS 

SECTION 5688. — DISPOSITION AND RELEASE 
OF SEIZED PROPERTY 

26 CFR 182. 671a: Receipt, storage, and records. 
(A. iso Section 5304; 182. 661. ) 
TITLE 2G — INTERNAL REVENUE, 1254. — CHAPTER I, SUBCHAPTER E, PART 182. — 

INDUSTRIAL ALCOHOL 

Amendment relative to alcohol received from the General Services 
Administration b5 users of tax-free alcohol. 

DEPARTMENT OI' TIII' TREASURY) 
OFPICE or COMMISSIONER OI' INTERNAL REVENUE) 

Washington 8b, D. C. 
To Officers and E1nployes of the Internal Eevenue 8ervice and Others 

Concerned: 
On November 15, 1957, a notice of proposed rule making with 

respect to the aniendment of the regulations in 26 CFR Part 182 
was published in the Federal Register (22 F. R. 9109). The proposed 
amendments would provide instructions relative to the receipt, storage, 
and reporting of alcohol obtained from the General Services Admin- 

istrationn. 

In accordance ivith. the notice, interested parties were avoided an 
opportunity to submit written data, views, or arguments pertaining 
tliereto. No written comments ivere received within the period of 
60 days prescribed. Accordingly, the amendment so published is 
hereby adopted. 

In order to provide instructions relative to the receipt, storage, and 
reporting of alcohol obtained from the General Services Administra- 
tion by holders of permits to use tax-free alcohol, 26 CFR, Part 182 
is amended by inserting a new undesignated center-heading and a neiv 
section, reading as follows, immediately after $ 182. 671: 
ALCOHOL RECEIVED FROAI GENERAL SERVICES AD'AIIXISTRATIOX 

$182. 671a RKcKIITl STQRAGE& AND REcoRDs. — Any eleemosynary 
institution holding a ba~sic permit, Form 1447, to use alcohol free of tax 
and receiving alcohol from the General Services Administration under 
the provisions of section 5688 (a) (2) (B) of the Internal Revenue Code 
shall include any quantity of alcohol so received in computing the 
quantity of alcohol that may be procured under its withdrawal permit, 
Form 1450, during the calendar month. Such alcohol must be stored 
in the locked storeroom or compartment required to be provided iii 
accordance with g 182. 61, and its receipt and use must be shown on the 
monthly report, Form 1451, covering alcohol received from an indus- 
trial alcohol plant or bonded warehouse under permit. 

This Treasury Decision shall be efFective on the first clay of the 
erst month which begins not less than 80 days after the date of publi- 
cation in the Federal Register. 

i 2S F. R. IOS. 
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(This Treasury Decision is issued under the authority contained in 
secton 7805 of the Internal Revenue Code of 1954 (68A Stat. 917; 
26 U. S. C. 7805). ) 

RUSSELL C. FIARRINGTON, 
Commi88i oner. 

Approved January 29, 1958. 
DAN THROOP SMITH, 

Deputy to the Secretary. 
(Piled by the Division of the Federal Register on Peb. 8, 1M8 at 8:48 a. m. , and 

published in the issue of the Federal Register for Feb. 4, 1958, 28 F. R. 708. ) 

CHAPTER 65. — ABATEMENTS, CREDITS, AND REFUNDS 

SUBCHAPTER B. — RULES OF SPECIAL APPLICATION 

SECTION 6423. — CONDITIONS TO ALLO%VANCE IN THE 
CASE OF ALCOHOL AND TOBACCO TAXES 

Credits or refunds of alcohol taxes only to persons who have borne 
the ultimate burden of the tax. See P. L. 85 — 828, page 630. 

CHAPTER 75. — CRIMES, OTHER OFFENSES, AND 
FORF EITURES 

SUBCHAPTER B. — OTHER OFFENSES 

SECTION 7271. — PENALTIES FOR OFFENSES RELATING 
TO STAMPS 

For destruction of marks and, brands on cartons containing bottled 
spirits or wines, when emptied, see Rev. Proc. 58 — 6, page 689. 

CHAPTER 76. — JUDICIAL PROCEEDINGS 

SUBCHAPTER B. — PROCEEDINGS BY TAXPAYERS 

SECTION 7422. — CIVIL ACTIONS FOR REFUND 
Refunds of alcohol taxes only to persons who have borne the ulti- 

mate burden of the tax. See P. L. 85 — 828, page 630. 
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CHAPTER 80. — GENERAL RULES 

[$ 7805. 

SUBCHAPTER A. — APPLICATION OF INTERNAL REVENUE LAWS 

SECTION 7805. — RULES AND PiEGULATIONS 

Piev. Rul. 58 — 208 26 CFR 225. 417d — 1: Determining date 
of original entry, 

(Also Section 225. 417f — 1. ) 
The proprietor of an internal revenue bonded warehouse may 

maire application on Form 2828, Consolidation of Packaged Spirits, 
and prepare Form 1520, Report of Spirits Gauged, for previously 
consolidated spirits combined in a tank, in the same manner as for 
the original consolidation of spirits in pacl-ages. In such case, the 
contents of the tank will acquire the entry date of the oldest pack- 
age. A coniparable procedure may not be applied to bulk neutral 
spirits mingled iu tanks. 

The expression "first-in, first-out" as used in the Regulations 
relating to the Warehousing of Distilled Spirits is construed as 
meaning that the first spirits deposited in bond shall be deenied to 
be the first spirits withdrawn in the case of withdrawals from a 
storage tank containing spirits of more than one entry date. 

Advice has been requested concerning the determination of the 
original entry date for clistilled spirits mingled or consolidated in 
storage tanks in an internal revenue bonded warehouse and the appli- 
cation of the first-in, fiirst-out principle to spirits withdrawn from 
such storage tanks. 

Section 225. 417a — 1 of the Regulations relating to the %warehousing 
of Distilled Spirits provides that packages of spirits meeting definite 
requirements specified therein may be dumped and consolidated in 
a warehouse storage tank, Section 225. 417c of the regulations pro- 
vides that the warehouse proprietor will make application for such 
consolidation of spirits, to the storekeeper-gauger, on Form 2828, 
Consolidation of Packaged Distilled Spirits. 

Section 225. 417f — 1 of the regulations permits the transferring of 
such consolidated spirits from one tank to another, i. e. , further con- 
solidation of the distilled spirts, if the spirts to be added to a tank 
are homogeneous with the consolidated spirits already in the tank. 
It further provides that each lot of consolidated spirits deposited in 
a storage tank shall retain its date of original entry and that with- 
drawals from a storage tank containing more than one lot of consoli- 
dated spirits shall be accounted for by lot on a first-in, first-out basis. 

The determination of the original entry date here involved relates to 
storage tanks containing more than one lot of consolidated spirits. 
The application of' the procedure whereby each lot of spirits so com- 
bined will retain its own entry date has, at times, complicated the 
keeping of warehouse records and the preparation of Form 1520 
covering the transfer of consolidated spirits between tanks. 

It is held that, since spirits previously consolidated from packages 
are eligible to be combined in a storage tank only if they could origin- 
ally have been consolidated as a single lot, the proprietor may be 
permitted to make application on Form 2828 and prepare Form 1520 
for consolidated spirits combined in a tank in the same manner as 
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provided for in the case of the original consolidation of spirits iii 
packages. If this procedure is elected, the entire contents of the tank 
will acquire the entry date of the oldest package. This holding does 
not apply to bulk neutral spirits mingled in tanks since, unlike spirits 
being consolidated from packages, they may be mixed without regard 
to the date of original entry. 

The first-in first-out principle expressed in sections 225. 412, 
225. 417f — 1, and 225. 424 of the regulations is construed to mean that 
the first spirits deposited in bond shall be deemed to be the first spirits 
withdrawn in the case of withdrawals from a storage tank containing 
spirits of more than one entry date. 

26 CFR 225. 417f — 1: Consolidated spirits held 
in storage tanks, 

Procedure with respect to warehouse storage tanks containing more 
than one lot of consolidated spirits. See Rev. Rul. 58 — 208, page 603. 

26 CFR 225. 1017: Preservation of marks 
and brands. 

For destruction of marks and brands on cartons containing bottled 
spirits or wines, when emptied, see Rev. Proc. 58 — 6, page 689. 

26 CFR 225. 1044: Concealing or obscuring 
stamps. 

(Also 252. 55. ) 
The Regulations relating to the Importation of Distilled Spirits, 

Wines, and Beer provide that red strip stamps may be shipped to a 
foreign country for attachment therein to bottles of distilled spirits 
for exportation to the United States. No similar provision is made in 
the applicable regulations with respect to the attachment in this 
country of the stamps of a foreign country to distilled spirits bottled 
in the United States for exportation to that foreign country. Per- 
mission has been requested for the attachment in the United States 
of Canadian strip stamps to distilled spirits bottled for exportation 
to Canada. B'eM, Canadian strip stamps may be attached to bottles 
of distilled spirits, bottled for export at an internal revenue bonded 
warehouse, a rectifying plant, or a taxpaid bottling house, for ex- 
portation to Canada, provided the attachment thereof in no way 
obscures the required export strip stamp. In order to avoid possible 
obscuration of the export strip stamp in such case, it is suggested 
that the Canadian strip stamp be aKxed to the bottle first and that the 
required export strip stamp then be superimposed thereon at right 
angles, in the maner prescribed in the pertinent regulations. 

26 CFR 280. 243: Tests of bottled spirits. 

For the method of determining the proof of imported bulk spirits 
by a domestic bottler for bottling and labeling purposes, see Rev. 
Rul. 58 — 258, page 605. 
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26 CFR 230. 244: Determining proof of 
sweetened spirits, wines, etc. 

For the method of determining the proof of imported bulk spirits 
by a domestic bottler for bottling and labeling purposes, see Rev. 
Rul. 58 — 258, below. 

26 CFR 280255: Preservation of lnarks 
and brands. 

For destruction of marks and brands on cartons containing bottled 
spirits or wines, when emptied, see Rev. Proc. 58 — 6, pag&e 680. 

26 CFR 285. 560: Determining proof of 
unsweetened spirits. 

(Also Sections 260. 246& 2, "&0. 244 
265. 570. ) 

Rev. Rul. 58 — 258 

Where proprietors of taxpaid bottling houses and rectifying plants 
desire to bottle in&ported bulk spirits taxpaid on a true proof basis 
prior to receipt of the Customs report of analysis of such spirits, they 
may determine the solids conteut of each lot of the spitits for the 
purpose of ascertaiuing the proof for bottling aml labeling purposes 
within the limitations of Revenue Ruling . &7 — 470, C. B. 19o7 — 2, 977 
subject to certain sl&e& if&ed conditions. 

Revenue Ruling 07 — 470, C. B. 1057 — 2, 077, u&odified. 

Advice has been requested whether a bottler. may bottle imported 
spirits immediately and before receipt of the Customs report of the 
alcohol content of the spirits. 

Revenue Ruling 57 — 470, C. B. 1057 — 2, 077, held that the proof of 
imported bulk distilled. spirits, the solid content of which does not 
exceed 0. 200 gram per 100 milliliters, v ill be determined by the hy- 
drometer method, for bottling and labeling purposes, by the domestic 
bottler. i%here the solids content of such spirits exceeds 0. 200 gram 
per 100 milliliters, and the tax has been paid on a true proof b~asis& 

the true proof. of the spirits may be used for bottling and labeling 
purposes. If the true proof is to be used, a copy oi the Customs 
Chemist's report covering the analysis of. the imported bulk spirits 
must be obtained by the importer from the appropriate Collector of 
Customs and made available, through the bottler, to the storekeeper- 
gauger for verification purposes prior to release of the spirits for 
bottling. 

In order to avoid clelays in bottling pencling receipt of the Customs 
report, proprietors of bottling plants may determine the solids con- 
tent of each lot of importecl bulk spirits for the purpose of ascertain- 
ing the proof of the spirits for bottling and labeling purposes within 
the limitations of Revenue Ruling 57 — 470, supra& subject to the con- 
ditions hereinaf ter outlined. 

)Vhere the bottler desires to bottle the imported spirits imnrediately 
and before receipt of the Customs report of the alcohol content of the 
spirits, he may proceed with such bottling provided the apparent prooi' 
and obscuration due to solids content are obtained. Should the dis- 
tilled spirits have a solids content of more than 0. 200 gram per 100 
milliliters, representing an obscuration of more tlran . 8' proof, the 
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true proof may be used for labeling purposes. In such instances, 
obscuration, that is, solids content, shall be determined both before 
and after reduction of the spirits. The method described in section 
230. 248 of the Regulations Relating to the Bottling of Taxpaid Spirits 
and section 235. 570 of the Regulations Relating to Rectification of 
Spirits and Wines in respect oi determining the solids content of 
blended spirits, will be employed for this purpose insofar as appli- 
cable. When the solids content is greater than 0. 600 gram per 100 
milliliters, the true proof will be determined by the distillation method. 
Where the solids content is 0. 200 gram per 100 milliliters or less, repre- 
senting an obscuration of . 8 or less, the apparent proof shall be the 
proof shown on the label. 

The Customs Chemist's report furnished under Revenue Ruling 
57-479, supra, will be used for verification of the proof determina- 
tion made by the bottler. In a, ddition samples will be taken by the 
storekeeper-gauger from time to time prior to reduction of the spirits 
and furnished to the regional laboratory for comparative purposes in 
respect to the obscuration and proof determined by the bottler as to 
particular lots of imported spirits bottled prior to receipt of the Cus- 
toms report. The determination of the solids content under the condi- 
tions outlined. need not be conducted under supervision of storekeeper- 
gaugers. 

Revenue Ruling 57 — 479, supra, is modified to the extent of the pro- 
cedures permitted hereby. 

26 CFR 285. 570: Determining proof of 
sweetened spirits, wines, etc. 

For the method of determining the proof of imported bulk spirits 
by a domestic bottler for bottling and labeling purposes, see Rev. Rul. 
58 — 258, page 605. 

26 CFR 285. 794: Destruction of marks 
and brands. 

For destruction of marks and brands on cartons containing bottled 
spirits or wines, when emptied, see Rev. Proc. 58 — 6, page 689. 

26 CFR 252. 8: Supplies upon certain vessels Rev. Rul. 58 — 124 
and aircraft. 

(Also Sections 5053, 5248, 5862; 245. 195, 
225. 860) 240. 690. ) 

Section 809 of the TariA" Act of 1930, as amended, 46 Stat. 690, 19 
U. S. C. 1309, authorizes, in part, the w~ithdrawal of liquors, free of 
tax, for supplies on aircraft registered in the United States and 
actually engaged in foreign trade or trade, "between the United States 
and any of its possessions. " It also au~thorizes the withdrawal of 
liquors, free of internal revenue tax, on a reciprocal basis, as supplies 
on aircraft registered in any foreign country and actually engaged 
in foreign trade or trade "between the United States and any of its 

ossessions" where such trade by foreign aircraft is permitted. Draw- 
ack is authorized therein with respect to liquors laden as supplies 
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on aircraft so registered and actually engaged in such trade. Treas- 
ury Decision 45047, approved July 18, 1981, and Treasury Decision 
45146, approved September 23, 1061, ~recogiiized the application of 
this provision to Puerto Rico and Alaska. FIeld, the provision is also 
applicable to the Territory of Hawaii. Accordingly, pursuant to the 
applicable regulations, liquors may be ivithdrwvn, free of tax or ivith 
bene6t of drawback, for use as supplies on the aircraft specified when 
such aircraft are actually engaged m tracle between the United States 
and Hawaii. 

26 CFR 252. 55: Bottle export stamps. 

For the attachment of Canadian sti ip stamps to bottles of distilled 
spirits in the United States prior to exportation to Canada, see Rev. 
Rul. 58 — 28, page 604. 



SUBPART B. — RULINGS AND DECISIONS UNDER THE 
INTERNAL REVENUE CODE OF 1939 

Rulings and decisions published in Part III, Subpart B, of the 
Internal Revenue Bulletin are based on the application of provisions 
of the Internal Revenue Code of 1989 and, unless otherwise noted 
therein, are published without consideration as to any application of 
the provisions of the Internal Revenue Code of 1954, the Federal 
Alcohol Administration Act, or other public laws. 

SUBTITLE B. — MISCELLANEOUS TAXES 

CHAPTER 26. — LIQUOR 

SUBCHAPTER A. — DISTILLED SPIRITS 

PART IV. — MISCELLANEOUS PROVISIONS RELATING To DISTILLED SPIRITS 

SECTION 2901. — LOSS ALLOWANCES 

Refund. of tax payments on distilled spirits lost in a train wreck 
after withdrawal from bond. See Ct. D. 1815, page 578. 
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SUBPART C. — RULINGS AND DECISIONS UNDER THE 
FEDERAL ALCOHOL ADMINISTRATION ACT 

Rulings and decisions published in Part III, Subpart C, of the 
Internnl Revenue Bulletin are bnsed on the application of. provisions 
of the Federal Alcohol Adnlinistrntion Act. 

SECTIOX 5. — UXI A. IR COIIPETITIOX AXD I XLAWFUI 
PRACTICES 

Rev. Rul. 58 — lol 
A wholesale liquor dealer may, without violation of section 5 of 

the Federal Alcohol Adlninistration Act, ofFer to retail dealers com- 
bination "deals" composed of tivo or more kinds or brands of distilled 
spirits and/or wines at a special price at less than the colnbined list 
price of such items if sold separately, provided the retailer is given 
the option of purchasing the brands or kinds separately at the regu- 
lar list price thereof abend is without compulsion to purchase mer- 
clrandise which he does not want. Such a trnnsnction is held to be 
merely a question of price which is not within the purview of the 
trnde practice provisions of the Act. For an example of the type of 
sales which constitutes a violation, see Joseph F. Black v. 3la&7noh'ef 
L&l&&&o Company, Inc. . . 'l5&5& U. S. P4, Ct. D. 181', beloiv. 

SPCTIOX 5(a). — I '%FAIR COMPETITIOX AXD I XLA)VFUL 
PRACTICFS: EXCLI. SINAI: OUTLET 

(Also Section 5(b). ) Ct. D. 1818 
TIE-I5, S &ILES PROIIIDITED — DECISIOX OF COURT 

1. TIE-IN SALES PRACTICE VIOLATES TIIE ACT. 
Practice of requiring retailers to purchase alcoholic beverages thev do not 

want as a condition to selling them brands which they desire violates subsections 
(a) and (b) of Section fi of the Act, 5vhich prohibit 5vholesalers and other sup- 
pliers from requiring retailers to pur& hase alcoholic beverages to the exclusion 
in whole or in part of alcoholic beverages sold by others in interstate or foreign 
commerce or from in&lucing retailers to so purch;&se such products bv requirin, 
the retailer to take an&1 dispose of a quota of any such products, even though the 
practice did not create an exclusive outlet or a "tied-house". The Act is ren&edial 
legislation and should be liberally construed. '(rhere the administrative con- 
struction of the Act is reasonably consistent it is of no significance that the 
agency sought a clarifying an&endment. 

JLDG5ILNT REVERSED KND RK5&ANDED. 

Judgment of the I. uited States Court of Appeals for the Fifth Circuit, 281 
I'. (2d) Ml, reversed and case rcn&anded to Court of Aiq&eals. 

SUPRE5&E CoURT oF TIIE IINITED ST ITEs 

Joseph F. Bl«CA. v. jI«g»olia Li&f&&o&' Co»&f&&&»J&, Iae. 
On writ of certiorari to the united States Court of Appeals for the Fifth Circuit 

[Xovember 12, 1&&o7] 

OPINION 

aIR. JUSTICE DoUGI. As delivered the opinion of the Court. 
Petitioner seeks to suspend repsondent's wholesale liquor permit issued under 

the Federal Alcohol Administration Act (4&& Stat. 977, 27 U. S. C. section 201) for 
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having made "quota" sales of alcoholic beverages in violation of section 5 (a) and 
(b) of the Act. The agency ordered suspension of the permit for 15 days for that 
violation. The Court of Appeals set the order aside, 281 F. 2d 941. The case 
is here on a petition for a writ of certiorari, which we granted (352 U. S. 877) 
because of a convict between the decision below and Distilled Brands v. Dunigan, 
222 I&'. 2d 867 f ro&n the Second Circuit. 

Section 5 makes it unlawful for a wholesaler to induce a retailer to purchase 
distilled spirits "to the exclusion in whole or in part of distilled spirits" oftered 
by other persons "by requiring the retailer to take and dispose of a certain 
quota of any of such products, " where inter alia, the effect is "substantially to 
restrain or prevent transactions in interstate or foreign commerce in any such 
products. " 

The facts are that during the period in question Johnny Walker Scotch and 
Seagram's V. O. Whiskey were in short supply, while Seagram's Ancient Bottle 
Gin and Seagram's 7-Crown Whiskey were plentiful, Ancient Bottle being a 
poor seller. Respondent in order to increase its sales of Ancient Bottle Gin 
and 7-Crown Whiskey compelled retailers to buy them, which they did not 
desire, in order to obtain the other two whiskeys which they did desire. The 
agency found that respondent's sales were "quota" sales within the meaning 
of the Act, that they affected adversely the sales of competing brands, and 
"excluded, in whole or in part, distilled spirits. . . offered for sale by other 
persons in interstate commerce" — all to the end of substantially restraining and 
preventing commerce. The Court of Appeals concluded that the transactions 
complained of, although tie-in sales, did not violate section 5 of the Act. 

Tying agreements by which the sale of one comn&odity is conditioned on the 
purchase of another have been repeatedly condemned under the anti-trust laws, 
since they serve no purpose beyond the suppression of competition. Standard 
Oil Co. v. United States, 337 U. S. 293, 805 — 306; United States v. Paramount 
Pictures, 884 U. S. 181, 156 — 159; International Salt Co. v. United States, 382 U. S. 
892; ~ercoid Corp. v. IIonegueR Co. , 320 U. S. 680. One aim of Congress by 
the present legislation was to prohibit practices that were "analogous to those 
prohibited by the antitrust laws, " (see H. R. Rep. No. 1542, 74th Cong. , 1st Sess. 
p. 12). The tie-in sales involved here seem to us to run afoul of that policy, 
since the retailer is coerced into buying distilled spirits he would otherwise not 
have purchased at that time, and other sellers of the products are to that extent 
excluded from the market that would exist when the demand arose. A whole- 
saler who compels a retailer to buy an unwanted inventory as a condition to 
acquisition of needed articles exacts a "quota" from the retailer and excludes 
sales by competing wholesalers in the statutory sense. 

The court below relied on two countervailing considerations. It noted that 
section 5 (a) is headed "I& xclusive outlet" and section 5 (b) "Tied house. " These 
titles were enough, it thought, to raise doubts concerning the meaning of the 
statutory clauses, since the retailer in question was not a "tied house" or "exclu- 
sive outlet, " but only the victim of these particular tied-in sales. The court 
was constrained to read the Act narrowly, as it conceived it to be penal in 
nature when it forfeited a permit to do business. But we deal here with 
remedial legislation whose language should be given hospitable scope. See 
Securities and Z&achange Commission v. Joiner, 820 U. S. 344, 353, 355. The 
will of Congress would be thwarted if we gave the language in question the 
strictest construction possible. The fair meaning of the A. ct is our guide; and 
it seems to clear for extended argument that the tied-in sale, though it falls 
short of creating an exclusive outlet and a permanently "tied house, " violates 
the A&. t. 

The other consideration relied upon by the Court of Appeals was a letter 
written by the agency to Congress in 1947 asking for an amendment to section 5 
because it had doubt "whether violations of the statute could be established 
through the 'tie-in' sales. " The administrative practice, we are advised, has 
quite consistently reflected the view that such sales are banned by the Act. See 
Annual Report, Commissioner of Internal Revenue 1946, pp. 45 — 46; id. , 1947, p. 49. 
The fact that the agency sought a clarifying amendment is, therefore, of no 
significance. See Wong Yang Sung v. McGrath, 339 U. S. 33, 47; United States v. 
Turleg, 352 U. S. 407, 415, n. 14. The judgment is reversed and the case is 
remanded to the Court of Appeals for proceedings in conformity with this opinion. 

Reversed. 
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Ct. D. 1818 
BAsrc IzRJirT. sr. sr'ENDED — Dzcrsroy( CF clik;rtT 

1. "lVILLFUL VICLATIoxs l. NDER FEDLI&AL Ai. «CHGL ADIIIxlsTRA'I'lox 
Acr — Uxivu I ING TEsTII&ON Y — REsT&zAix I CF Ix'rkksTATE 
COMMERCE. 

The intentional and continued executiou of lie-in sales, when ap- 
pellant was ivell aivare of the adniinistraiive vieiv that such sales 
ivere prohibited, constitutes ivillfulness umlcr the Federal Alcohol 
Adniinistration Act. The Ireariug Examiner was justified iu de- 
clining to credit univilling testiuiony of retailers appearing under 
subpoena for the Govcrnnient. Proof' of sonic tie-in sales trans- 
actions, though onlv a sniall percentage of appellant's total business, 
together ivith evidence that, except for such sales, retailers would 
have purchased in interstate couunerce from appellant's competi- 
tors, was sutficicnt to establish tlie violatioiis charged. 
2. JUDGIIExT oF TIIE CoURT IIERETGFORK ENTERE~D (281 F. (2d) 941) 

VACATED AXD SET ASIDE, AXD JUDGMENT ENTERED AFFIRIIING 
THE ORDER oF THE AssISTANT REGICNAL COII&IIssloNER SUs- 
PKNDIXG APPEI. LANT S BASIC PERXIIT FOR 1 i DAYS. 

UNITED STATES COURT OF APPEALS 
riOR TIIE FII'TH CIRCUIT 

3lagnolia Liquor Co»r pa»», 1»c. , Appollo»t, v. Josepli F. Blacr, Assistant 
Regional Contnzissioncz, \lcohol d Tobacco T&rz Di&isio», (DaRas Region), 
Internal Retzenz&e Re&nice, Appellee 

Appeal from. Administrative Ruling Pursuant to Alcohol Aduiiaistration Act 

(February 26, 1958) 

OPINION 

Before BoRAH and JoxES, Circuit Judges, and DAwHINS, District Judge. 
PER CURIAM: In our judgment in this cause, formerlv stvled 3Iagzzolta Liquor 

Coinpang, Inc. v. Claad R. Cooper, Assistant Regional Commissioner, reported at 
281 F. 2d 941, we set aside an administrative order of the appellee vvhich 
suspended for fifteen davs the wholesaler's Basic Permit which had been issued 
to the appellant, 5ragnolia Liquor Company, Inc. under the Federal Alcohol 
Administration Act, 27 I;. S. C. A. section 201 et seq. The order ivas based upon 
the administrative deterniination that tie-in sales to retailers were prohibited 
by the Act and upon an administrative finding that tie-in or quota sales had 
been made by the appellant to such an extent as substantiallv to restrain or 
prevent transactions by others in interstate or foreign commerce in distilled 
spirits or wine. It was our opinion that the Act was penal in nature and 
should be strictly construed. Applying such canon of construction we concluded 
that the Act did not prohibit tie-in sales. 

The Supreme Court was of the opinion that the legislation was remedial in 
character and that tie-in sales violate the Act. Rlacl v. 31agnolia Liquor Co. , 
85O U. S. 24, 78 S. Ct. —, 2 L. Ed. 2d 5. [Ct. D. 1818, IRB 1958- 4, 18. ] Our judg- 
ment was reversed and the case was remanded. It is now before us for further 
proceedings. Other questions were presented on the appeal which, under the 
view we then took of the case we found it unnecessary to decide. These ques- 
tions are again before us. Of these questions only three seem to require 
comment. 

It was contended that the tie-in sales if prohibited werc not "willful" viola- 
tions. The appellant was well aware of the administrative view that tie-in 
sales were within the ban of the statute but nevertheless made and continued 
to make such sales. The sales were intentionallv made. The element of ivikk- 

fulness was established. Arroz» Distilleries v. Al&'ra»rior, 7th Cir. 1940, l&i9 F. 
2d 897; Rer &inc Corporation, v. Danigan, 2d Cir. 195 i, 224 F. 2d 98. 

The proposition that the evidence did not shoiv a practice of tie-in sales "to 
such an extent as sukistantially to restrain or prevent transactions in inter- 
state or foreign commerce" is urged. The Government's proof shoived a number 
of tie-in sale transactions but the number was a very small perccutage of the 
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total volume of the appellant's business. In some instances retailers who made 
purchases from appellant testified that their purchases from other distributors 
were curtailed. The examiner who heard these witnesses, who testified for the 
Government under subpoena, concluded that they were unwilling witnesses and 
declined to credit these statements. We cannot say that this conclusion is 
contrary to human experience. There is no basis for rejecting the determina- 
tion of the examiner as to the credibility of witnesses whose demeanor was un- 
der his observation. Other testimony showed instances where, if the tie-in 
sales by the appellant had not been required, purchases of the products of 
appellant's competitors would have been made, and the evidence justified the 
determination that such purchases would have been transactions in interstate 
commerce. The evidence was sutficient to establish the violations. Interna- 
tional Salt Co. v. United States, 332 U. S. 392, 68 S. Ct. 12, 92 L. Ed. 20; Stand- 
ard Oil Co. v. United States, 337 U. S. 293, 69 S. Ct. 1051, 93 L. Ed. 1371. 

The sanction, the appellant contends, is too severe. This is a matter for 
administrative discretion. No abuse is shown. See Rea Wine Corporation v. 
Dunipan, supra. 

Our judgment heretofore entered will be vacated and set aside and judgment 
will be entered atfirming the order of the Assistant Regional Commissioner 
suspending appellant's Basic Permit for fifteen days. 

SECTION 5 (b). — UNFAIR COMPETITION AND UNLAWFUL 
PRACTICES: "TIED HOUSE" 

Tie-in sales, retailers required to buy or fill quotas of undesired 
brands to buy desired brands. See Ct. D. 1813, page 600. 

Tie-in sales willfully violating the Act and restraining interstate 
commerce. See Ct. D. 1818, page 611. 

27 CFR 8. 1: Statutory provision. Rev. Rul. 58 — 186 

Section 5 (b) (6) of the Federal Alcohol Administration Act 
applies to the extension of credit to a state liquor control commis- 
sion which sells alcoholic beverages at retail. 

Advice has been requested whether the Federal Alcohol Adminis- 
tration Act applies with respect to the extension of credit beyond the 
60-day limitation by an industry member to a state liquor control 
commission which sells alcoholic beverages at retail. 

The liquor control commission operates, throughout the state, stores 
which ojIer alcoholic beverages for sale to consumers. The commis- 
sion has requested a wholesale distributor to extend to it 00 days 
credit on alcoholic beverages purchased from the distributor. 

Subsection 5(b) (6) of the Federal Alcohol Administration Act 
makes it unlawful for a producer, importer or wholesaler of alcoholic 
beverages, directly or indirectly, to induce a retailer to purchase any 
such products from such producer, importer, or wholesaler to the 
complete or partial exclusion of alcoholic beverages sold or ofFered for 
sale by other producers, importers or wholesalers in interstate com- 
merce, by extending to the retailer credit for a, period in excess of the 
credit period usual and customary in the industry for the particular 
class of transactions, as ascertained and prescribed by regulations. 

Section 8. 1 of the Regulation relating to Credit Period to be Ex- 
tended to Retailers of Alcoholic Beverages states that the credit period 
usual and customary to the industry is ascertained to be 80 days from 
date of delivery in the case of all sales of alcoholic beverages. 
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In this case, the state liquor control commission operates stores 
throughout the state, which oA'er alcoholic beverages for sale to con- 
sumers and is therefore considered to be a retailer within the mean- 
ing of the Act. Accordingly, if the distributor should extend 90-day 
credit terms to the state liquor control commission and thereby in- 
duce the commission to purchase from him to the exclusion of alco- 
holic beverages sold or offered by other present or prospective vendors 
to the commission, violations of. the cited provision of the Act would 
ensue. 

SECTION 5 (e) . — LABELING 
Rev. Rul. 58-122 

Under the provisions of section 5(e) (8) of the Federal Alcohol 
Administration Act and sections W(c) (4) and 88(a) of the Regula- 
tions relating to the Labeling and Advertising of Distilled Spirits, 
distilled spirIts (other than cordials, liqueurs, and specialties) pro- 
duced by blending or rectification, if neutral spirits have been used in 
the production thereof, must be labeled to show the percentage of 
neutral spirits used and the name of the commodity from which such 
neutral spirits have been distilled, or, in the case of neutral spirits 
or of gin produced by' a process of continuous distillation, to show the 
name of the commodity from which distilled. Held, since flavored 
vodkas are "cordials or liqueurs" or "specialties, " depending upon the 
amount of added sugar or dextrose, or both, flavored vodkas fall 
within the exception in the Act and regulations and labels for such 
products are, therefore, not required to bear the statement in question. 

27 CFR 5. 21: The standards of identity. T. D. 6288 ' 
(Also 5. 84, 5. 46. ) 

TITLE 27 — INTOXICATING LIQUORS. — CHAPTER I, PART 5. — LABELING AND 
ADVERTISING OF DISTILLED SPIRITS 

DEPARTMENT OF TEIE TREASURvq 

OFFICE OF COMMISSIONER OF INTERNAL REVENUE) 
Waehington 8G, D. C. 

To Overs and Ernp/oyeee of the Interna/ Revenue Service and Othere 
Concerned: 

Notice of public hearing to be held in Washington, D. C. , on Novem- 

ber 28, 1%6, and in San Francisco, California, on December 5, 1056, 
with respect to certain proposals to amend Regulations No. 5, Relating 
to Labeling and Advertising of Distilled Spirits, was published in the 
Federal Register on October 81, 1%6 (21 F R. 8321). Upon the con- 

clusion of the said hearing and after consideration of all relevant 
material submitted by interested persons in connection therewith 

regarding the proposals, the following amendments to Regulations No. 
5 (27 CFR Part 5) are hereby adopted: 

PARAGRAPII 1. In order to permit the labeling as a "whisky", or the 

appropriate type thereof, of limited quantities of a distillate conform- 

i 23 F. R. 2180. 
475254' — 53 — 40 
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ing to the staiidurcl for such type, except for the fact that it v-as with- 
drawn from the cistern room of the distillery at more than 110' proof, 
section 21, class 2 (27 CFR 5 21(b) ) is amended by changing the period 
at the end of the first sentencet to a colon and inserting the following 
pi'oviso: 

Psovisxn, That a maximum of 1000 barrels of whisky per registered distillery 
u ithdrawn prior to July 1, 1900, from the cistern room of such distillery at above 
110' proof for experimental storage but at not more than 160' proof may be 
clesignated as whisky or any type thereof to which it would have been entitled 
under these standards of identity but the fact that it was withdraivn at over 
110 proof. 

This ainendment is of a liberalizing nature and shall become effective 
on the date of publication in the Federal Register. 

P. iR. 2. In order to remove from the standards of iclentity the stand- 
ard for "blended Scotch type whisky" (Scotch type whisky — a 
blend), and to remove from the regulations any recognition of this 
product as a type of whisky: 
(A. ) Section 21, class 2 (27 CFR 5. 21(b) ) is amended by deleting 
subparagraph (n) (27 CFR 5. 21(b) (14) ) thereof, 
(B) Section 21, class 8(d) (27 CFR 5. 21(h) (4)) is amended by 
deleting the parenthetical phrase "(except for the use of the word 
'scotch' in the type designation 'blended Scotch type whisky') ", 
(C) Section 84(f) (27 CFR 5. 34(f)) is amended by changing the 
parenthetical phrase in the last sentence to read "(other than American 
type whisky) ", 
(D) Section 89 (27 CFR 5. 80) is amended by deleting the proviso at 
the end of the undesignated paragraph following subparagraph 
(a) (7) and by deleting subparagraph (c) and relettering subpara- 
graphs (d) and (e) as (c) and (d), 
(E) Section 73(a) (3) (27 CFR 5. 78(a) (8) ) is amended by deleting 
the words" and Scotch and Irish type whisky". 
These amendments shall become effective three years after date of 
publication in the Federal Register. 

PaR. 8. In order to base the minimum sugar content of cordials and 
liqueurs on the amount of sugar or dextrose or both contained in the 
fiinished product rather than on the ainount of added sugar or dextrose 
or both, section 21, class 6(a) (27 CFR 521(f) (1) ) is amended by 
deleting the words "to which sugar or dextrose or both have been 
added in an amount not less than 21/9 percent by weioht of the finished 
product. ", and inserting in lieu thereof the words 'containing sug;ir 
or dextrose or both in an amount not less than 21/2 percent by weight of 
the finished product. " 
This amendment relieves a restriction presently contained in the regu- 
lations and shall become effective on the date of publication in the 
Federal Register. 

PAR. 4. In order to permit the addition of a natural fiavoring 
material made from an integral part of the cherry (crushed cherry 
pits) to a cherry product without requiring the product to be desig- 
nated as an imitation, section 21, class 7(c) (27 CFR 5. 21(g) (8) ) is 
amended by changing the semicolon at the end thereof to a colon and 
inserting the following proviso: 

PsovIDED, That the word "imitation" shall not be required to appear as a part 
of the designation of a cherry product by reason of the addition of a natural 
fia vorin'" material derived from crushed cherry pits; 
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This amendment is of a liberalizing na, ture and shall become efFective 
on the date of publication in the Federal Register. 

PAR. 5. Section 80(b) (1) (27 CFR 580(b) (1)) is amended by 
changing the proviso at tlie end of tliis subsection to read: 

PRovIDED, That the assistant regional commissioner, Ar. conon and Tobacco Tax, 
or the storekeeper-gauger, if any, assigned to the premises may, upon ivritten 
application, perruit additional labeling or relabeling of bottled distilled spirits 
with labels, covered by certificates of approval issued by the Director, which 
comply with the requirements of this part and with State law. 

This amendment is of. a liberalizing nature and shall become effective 
on the date of publication in the Federal Register. 

PAR. 6. In order to permit the net contents of bottles to be stated 
in Quid ounces in the case of containers of less than a pint; in pints and 
Quid. ounces in the case of containers of more tlian a pint but less than 
a, quart 

& 
and in quarts, pirits, and Quid ounces in the case of containers 

of more than a quart, but less than a «rallon, except in the case of dis- 
tilled spirits for which a standard of hll is prescribed in section 78(a) 
(27 CFR 5. 78 (a) ): 
( it) Section 87(a) (27 CFR 5. 87(a) ) is amended to read as follows: 

The net contents of distilled spirits for which a standard of fill is prescribed 
in section 78 (a) (Z7 CS'R 5. 78 (a) ) shall be stated in the same manner and form 
in which such standard of fill is set forth in said section. 

(B) Section 87 (27 CFR 5. 87) is further amended by relettering sub- 
paragraphs (b) and (c) as (c) and (d) and inserting a new sub- 
paragraph (b) reading as follov s: 

The net contents of distilled spirits for which no standard of Qll is 
prescribed in section 78(a) (97 CFR 5. 78(a)) shall be stated as 
follows: 

(1) If one pint, one quart, or one gallon, the net contents shall be 
so stated. 

(0) If less than a pint, the net contents shall be stated in fractions of 
a pint, or in Quid ounces. 

(8) If more than a pint, but less than a quart, the net contents shall 
be stated in fractions of a quart, or in pints and Quid ounces. 

(4) If more than a. quart, but less than a gallon, the net contents 
shall be stated in fractions of a gallon, or in quarts, pints, and Quid 
ounces. 

These amendments are of a liberalizing nature and shall become eQ'ec- 

tive on the date of publication in the Federal Register. 
PAR. 7. In order to permit the statement of net contents to be omitted 

from the label if permanently marked on the sides, front, or back of the 
bottle, the first sentence of section 87(c) (97 CFR 5. 87(c) ) is amended 
to read as follows: 

The net contents need not be stated on any label if the net contents are dis- 
played by having the same blown, etched, sand-blasted, marked by underglaze 
coloring, or otherwise permanently marked by any method approved by the 
Director, on the sides, front, or back of the bottle, in letters and figures in such 
manner as to be plainly legible under ordinary circumstances, and such statement 
is not obscured in any maner in whole or in part. , 

This amendment is of a liberalizing nature and shall become efFective 
on the date of publication in the Federal Register. 
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PAR. 8. In order to simplify the manner of stating the age and 
percentage of the straight whisky contained in blended whisky, the 
second, third and fouxth sentences of the second paragraph of section 
o0(a) (3) (27 CFR 5. 80(a) (8) ) are amended to read as follows: 

If only one straight whisky aud one other whisky is in the blend, the state- 
ment of age shall read: "The straight whisky in the product is — (years 
and/or months) ohl; — percent straight whisky, — percent whisky— 
(years and/or months) old" or "— percent straight whisky — (years 
and/or months) old, percent whisky — (years and/or months) old. " 
The age blanks shall be filled in ivith the respective ages of the straight whisky 
and the other whisky. If more than one straight whisky and more than one 
other whisky is in the blend, the statement of age shall read: "The straight 
whiskies in this product are — (years and/or months) or more old;— 
percent straight whisky, percent whisky — (years and/or months) or 
more old" or "— percent straight whiskies — (years and/or months) or 
more old; — percent whisky — (years and/or months) or more old, " 
This amendxnent, is of a liberalizing nature and shall become effective 
on the date of publication in the Federal Register. 

PAR. 0. In order to permit statements on labels as to the use of 
selected or choice materials, without requiring the submission of proof 
and a finding as to each such representation by the Director, Alcohol 
and Tobacco Tax Division, section 40(g) (27 CFR 5. 40(g)) is 
amended by deleting the proviso at the end thereof. 
This amendment is of a liberalizing nature and shall become effective 
on. the date of publication in the Federal Register. 

PAR. 10. In order to authoxize the Director, Alcohol and Tobacco 
Tax Division, to require under certain circumstances a certificate of 
origin and identity for any iml&orted distilled spirits similar to those 
now required in the case of Scotch whisky, Irish whiskv, Canadian 
whisky and Cognac: 
(A) The first sentence of section 41(b) (2) (97 CFR 5. 41(b) (9)) is 
amended to read as follows: 

If imported distilled spirits are covered by a certificate of origin or of age 
issued by a duly authorized official of the appropriate foreign government, the 
label, except where prohibited by the foreign overument, may refer to such 
ceriiticate or the fact of such certification, but shall not be accompanied by any 
additional statement relatiug thereto, 

(8) Section 46 (97 CFR 5. 46) is amended by inserting the following 
new subparagraph at the end thereof: 

(e) Distilled spirits (other than Scotch, Irish and Canadian whiskies, and 
Cognac) in bottles shall not be released from customs custody for consumptiou 
unless the invoice is accompanied by a certificate of origiu issued bv a duly 
authorized ofiicial of the appropriate foreigu government, if the issuance of 
such certificates with respect to such distilled spirits has been authorized by 
the foreign government concerned, certifying as to the identity of the distilled 
spirits and that the distilled spirits have been manufactured in compliance 
with the laws of the respective foreign government regulating the manufacture 
of such distilled spirits for home consumptiou. 

(C) Section 51 (97 CFR 5. 51) is amended by inserting the following 
new subparagraph at the end thereof: 

(e) Distilled spirits (other than Scotch, Irish and Canadian whiskies, and 
Cognac) imported in bulk n&ay not be bottled in the United States unless the 
bottler possesses a certificate of ori& in issued bv a dulv authorized ofiicial of the 
appropriate foreign overuu&ent, if the issuauce of such certificates uith respect 
to such distilled spirits has beeu authorized by the foreign governmeut con- 
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cerned, certifying as to the identity of the distilled spirits and that the distilled 
spirits have been manufactured in compiiance with the laws of the respective 
foreign governn)ent regulating the manufacture of such distilled spirits for 
home consumption. 

These amendments shall become effective 90 days after publication in 
the Federal Register. 

PAR. 11. In order to eliminate the requirement that an "A(Bdavit 
for Release of Distilled Spirits, Wine, or Malt Beverages under the 
Feclera, l Alcohol Administration Act" on Form 1652 be deposited 
with the appropriate customs oflicer at the port of entry before bottled 
distilled spirits may be released from customs custody: 
(A) Section 45(b) (27 CFR 5. 45(b)) is amended to read: 

(b) CFRTIFIOATE oF LABEL APPRovAL. — No bottled distilled spirits shall be 
released from customs custody unless there shall have been deposited with the 
appropriate customs oificer at the port of entry the original or a photostatic 
copy of a "Certificate of Label A. pproval under the Federal Alcohol Administra- 
tion Act" (Form 1649). Such certificate shall be issued by the Director upon 
application made ou the form designated "Application for Certificate of Label 
Approval under the Federal Alcohol Administration Act" (Form 1647), properly 
filled out and certified to by the importer or transferee in bond. 

(B) Section 45 (c) (27 CFR 5. 45 (c) ) is amended to read: 
RELEAsE. — If the original or photostatic copy of the "Ce) tificate of Label 

Approval under the Federal Alcohol Administration Act" (Form 1649) bears 
the signature of the Director, then the brand or lot of bottled distilled spirits 
bearing labels identical with those shown thereon may be released from customs 
custody. 

These amendments relieve a restriction presentlv contained in the 
regulations and shall become effective on the date of publication in 
the Federal Register. 

(This Treasury Decision is issued pursuant to and under the au- 
thority contained in 49 Stat. 981, as amended; 27 U. S. C, 205. ) 

RUSSELL C. HARRINGTON) 
Commissioner o j Internal Ecvenue. 

Approved March 28, 1958. 
DAN THRoor SMITH, 

Deputy to the Secretary. 

(Filed bv the Division of the Federal Register on April 2, 1958 at 8: 52 a. m. , 
and published in the issue of the Federal Register for April 3, 1958, 23 
F. R. 2180. ) 

27 CFR 5. 84: Class and type. 

"Blended Scotch Type Whisky, " has been eliminated as a type of 
domestic whisky. See T. D. 6288, page 613. 

27 CFR 5. 46: Certificates of age and origin. 

Requirement for submission of certificates of origin and identity 
for distilled spirits imported from foreign countries. See T. D. 6288, 
page 618. 
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27 CFR 7. 31: Label approval and release, T. D. 6289 

TITLE 27 — INTOXICATING LIQUORS. — CHAPTER I, PART 7. — LABELING AND 
ADVERTISING OI" IIALT BEVERAGES 

DEPARTMENT OF TIIE TREASI. RV 
OrrICE or COMMISSIONER OF INTERNAL REVE~NUE& Thrash~'ngton 

25, D. C'. 

To Off'icers and Employees of the Internal Revenue Service and Others 
Concerned: 

Notice of. public hearing to be held in Washington, D. C. , on June 
1, 1955, with respect to certain proposals to amend Regulations No. 
7, Relating to Labeling and Advertising of Malt Beverages, was pub- 
lished in the Federal Register on May 7, 1955 (20 F. R. 3113). Upon 
the conclusion of the said hearing and after consideration of all rele- 
vant material subniitted by interested persons in connection therewith 
regarding the proposals, the following amendments to Regulations 
No. 7 (27 CFR Part 7) arehereby adopted: 

In order to eliminate the requirement that an "Ai. davit for Release 
of Distilled Spirits, Wine, or Malt Beverages under the Federal Alco- 
hol Administration Act" on Form 1652 be deposited vvith the appro- 
priate customs Ofhcer at the port of entry before imported malt 
beverages may be released from customs custody, 

PARAGRAPII 1. Section 81(b) (27 CFR 7. 81(b) ) is amended to read: 
(b) CERTIFIGATE OF LABEL APPROVAL. — No imported malt beverages shall be 

released from customs custody unless there shall have been deposited with the 
appropriate custoros officer at the port of entry the original or a photostatic copy 
of a "Certificate of Label Approval under the Federal Alcohol Administration 
Act" (Form 1649). Such certificate shall be issued by the Director upon appli- 
cation made on the form designated "Application for Certificate of Label Appro- 
val under the Federal Alcohol Administration Act" (Form 1647), properly filled 
out and cert. ified to by the importer or transferee in bond. 

PAR. 2. Section 81(c) (27 CFR 7, 81(c) ) is amended to read: 
RELEAsE. — If the original or photostatic copy of the Certificate of Label Appro- 

val under the Federal Alcohol Administration Act" (Form 1649) bears the signa- 
ture of the Director, then the brand or lot of imported malt beverages bearing 
labels identical u ith those shown thereon may be released from customs custodv. 

This Treasury Decision relieves a restriction presently contained in 
the regulations and shall become effective on the date of publication 
in the Federal Register. 

(This Treasury Decision is issued pursuant. to and under the author- 
ity contained in 49 Stat. 981, as amended; 27 U. S. C. 205. ) 

RUSSELL C. HARRINGTON) 
Commissioner o f Interna/ Revenue. 

Approved March 28, 1958. 
DAN THROOP SMITH& 

Deputy to the Secretary. 
(Filed by the Division of the Federal Register on April 2, 19o8, at 8:52 a. m. , and published in the issue of the Federal Register for April 8, 19, ~8, 28 F. R. 2181 ) 
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PART IV 

LEGISLATION AND TREATIES 

SUBPART A — TAX CONVENTIONS 

UNITED STATES-AUSTRALIA INCOME TAX 
COXVE VTIOiV 

Rev. Rul. 58 — 248 T. D. 6108, C. B. 1M4 — 2, 614; Section 
501. 6: Pensions and annuities. 

(Also Part I, Sections 402, 871, 1441 
26 CFR 1. 402 (a) — 1, 1. 871 — 7, 1. 1441 — 1. ) 

The exemption from tax in the United States, provided with 
respect to certain pension and annuity payments by Article XII(1) 
of the Tax Convention between the United States and Australia, 
does not apply to an amount constituting, with respect to any 
employee, the "total distributions payable, " paid on account of the 
employee's death or other separation from service, as defined in 
section 402(a) (3) (C) of the Internal Revenue Code of 1954, when 
paid in one taxable year of the distributee by an employees' trust 
which qualifies under section 401(a), and is exempt under section 
501(a), of the 1954 Code, to an alien residing in Australia. Such 
a distribution, to the extent such amount exceeds the amounts 
contributed by the employee to or under the trust, reduced by 
any amounts previously distributed which were not includible in 
gross income, shall be subject in the United States to a tax not less 
than the 80 percent thereof imposed by section 871 of the Code 
and to the 80 percent withholding thereon required by section 
1441(a) of the Code. 

Advice has been requested whether an amount will be exempt from 
tax in the United States under Article XII(1) of the Tax Conven- 
tion between the United States and Australia, Treasury Decision 
6108, C. B. 1954 — 2, 614, at page 616, where such amount constitutes, 
with respect to an employee, the "total distributions payable, " as 
defined in section 402(a) (8) (C) of the Internal Revenue Code of 
1954, when paid in one taxable year of the distributee, on account of 
the employee's death or other separation from service, by an em- 
ployees' trust qualified under section 401(a), and exempt under sec- 
tion 501(a), of the Code, to an alien residing in Australia. 

Article XII(1) of United States-Australia Tax Convention pro- 
vides that "A pension (including a Government pension) and an an- 
nuity, derived from sources within one of the contracting States by 
a resident of the other contracting State, shall be exempt from tax 
by the former State. " Article XII(2) defines the term "annuity" 
as meaning "a stated sum payable periodically at stated times, dur- 
ing life or during a specified or ascertainable period of time, under 
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an obligation to mal. -e tlie payments in consideration of money paid. " 
See Treasury Decision 0108, supra. 

Under the provisions of section 409(a) (9) of the Code, if the "total 
distributions payable, " as defined in paragraph (8) (C), v. ith respect 
to any employee under an employees' trust which qualifies under sec- 
tion 401(a), and is exempt under section 501(a), of the Code are 
paid to the distributee within one taxable year of the distributee on 
account of the einployee's death or other separation from the service, 
the amount of such distribution, to the extent exceeding the amounts 
contributed by tlie employee (determined by applying section 72(f) 
of the Code), which einployee contributions shall be reduced by any 
amounts theretofore distributed to hiin which were not includible in 
gross income, shall, for Federal income tax purposes, be considered a 
gain from the sale or exchange of. a capital asset held for niore than 
six months. 

In the case of a nonresiileiit alien individual not engaged in trade 
or business within the United States, section 871(a) (1) of the Code 
provides that amounts described in section 409(a) (2) of the Code 
wliich are considered to be gains from the sale or exchange of capital 
assets held for more than six months, when received by the individual 
from sources within the United States, are subject to a tax of 80 
percent of such amount. Such amounts are also taxable where the 
rate of tax is higher than 80 percent by reason of the provisions of 
section 871(b). Section 1441 of the Code requires the person making 
such a distribution to a nonresident alien individual to deduct and 
withhold from such item a tax equal to 80 percent thereof. 

AVhile section 8N of the Code provides that income of any kind, 
to the extent required by any treaty obligation of the United States, 
shall not be included in gross incoine and shall be exempt from taxa- 
tion under subtitle A of the Code, it has no application here because 
the Tax Convention between the United States and Australia contains 
no provision for the exemption of capital gains. 

Accordingly, it is held that an aniount shall be subject to the tax 
of 80 percent of such amount imposed by section 871(a) (1) of the 
Code, or to such higher rate of tax as may be imposed if section 
871(b) applies, wheie such amount constitutes, with respect to any 
employee, the "total distributions payable, " as defined in section 
402(a) (8) (C) of the Code, when distributed or paid by or under a 
trust which qualifies under section 401(a), and is exempt under sec- 
tion 601(a) of the Code, to a nonresident alien residing in Australia 
in one taxable year of tlie distributee, on account of the employee's 
death or other separation from service. The amount subject gen- 
erally to tax under section 871 and to withholding under section 
1441(a) of the Code is the amount, of the distribution or payment, to 
the extent such amount exceeds the amount contributed by the em- 
ployee under the trust or plan, reduced by any amounts previously 
distributed which were not includible in gross income. For a deter- 
mination of the ainount subject to tax under 871(a) (1), the alterna- 
tive tax and the amount deductible where section 871(b) applies, and 
the amount subject to withholding under section 1441(a), see sec- 
tions 1. 871 — 7(b) (~) (iii), 1. 871. 7(c) (1) and 8(iii), and 1. 1441 — 3(d), 
respectively, of the Income Tax Regulations. 
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UNITED STATES-CANADA INCOME TAX CONVENTION 

T. D. 5206, C. B. 1943, 526; Section Rev. Rul. 58 — 247 
7. 29: Capital gains. 

(Also Part I, Sections 402, 871; 
26 CFR 1. 402 (a) — 1, 1. 871 — 7. ) 

The pensions and life annuities exemption from Federal income 
tax granted to nonresident aliens residing in Canada by Article VI 
A of the Tax Convention and Protocol between the United States 
and Canada, does not apply to an amount constituting, ivith respect 
to any employee, the "total distributions payable, " as defined in 
section 402(a) (6) (C) of the Internal Revenue Code of 1054, made 
in one taxable year of the distributee to a nonresident alien residing 
in Canada bv or from an employee~' trust which qualifies under the 
applicable provisions of section 401(a), and is exempt under section 
501(a), of the Code on account of an employee's death or other 
separation from service. However, such a distribution is exempt 
from Federal income tax, as a gain from the sale or exchange of a 
capital asset, by Article VIII of the Tax Convention. 

Rev. Rul, 56 — 446, C. B. 1056 — 2, 1065, modified. 

The Internal Revenue Service has reconsidered its treatment in 
Revenue Ruling 56 — 446, C. B. 1956 — 2, 1065, of an amount constituting, 
with respect to an employee, the "total distributions payable" by 
an employees' trust qualified under section 401(a), and exempt under 
section 501(a), of the Internal Revenue Code of 1954 when paid in 
one taxable year of the distributee, to a nonresident alien individual 
residing in Canada, on account of the employee's death or other sep- 
aration from the service. 

Revenue Ruling 56 — 446, supra, holds that ~here the "total dis- 
tributions payable" with respect to an employee by a resident trust 
qualified under section 401(a), and exentpt under section 501(a), 
of the Code are paid in one lump-sum to a nonresident alien residing 
in Canada on account of the employee's death or other separation 
from the service, the distribution is exempt from Federal income tax 
under article VI A. or Article VIII of the United States-Canada 
Tax Convention as supplemented, C. B. 1955 — 1, 624, at page 626, 
For the purposes of the particular case it was not necessary to decide 
which of these provisions of the convention should apply. 

Article VI A. of the Tax Convention and Protocol between the 
United States and Canada relates only to pensions and life annuities 
derived from v-ithin one of the contracting States by a resident of 
the other contracting State and provides that they shall be exempt 
f'rom taxation in the former State. 

Article VIII of the United States-Canada Tax Convention relates 
only to gains derived in one of the contracting States from the sale 
or exchange of capital assets by a resident or a corporation or other 
entity of the other contracting State and provides that such gains 
shall be exempt from taxation in the former State, provided such 
resident or corporation or other entity has no perm~anent establish- 
ment in the former State. 

Section 402(a) (2) of the Code provides that, in the case of a trust 
described in section 401(a) and exempt under section 501(a) of the 
Code, if the "total distributions payable, " as defined in section 
402(a) (3) (C) of the Code, with respect to any employee are paid 
to the distributee within one taxable year of the distributee on account 
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of the employee&s death or otl&i v separation from tlic service, or on 
account of the employee's death after his separation from the service, 
the amount of the disti ibution, to the extent exceeding the amount 
contributed by the employee, shall be co»sidered a gain from the sale 
or exchange of a capital asset held for move than six months. 

Accordingly, such a distribution, ivhen made to an alien resident 
in Canada, is exenil&t from taxation in the United States under Ar- 
ticle VIII of the United States-Canada Tax Convention, s»pra, and 
not under Article VIA. 

Revenue Ruling, '&6 446, s»pvn, is modified to accord with the fore- 
go i no'. 

UXITED STATI;S — FRAXCK IXCOIIE TAX COXVEXTIOX 

Rev. Rul. b8 — 63 T. D. ;"&409, C. B. 1946 — 1, 134; Section 
7. 414: Scope of convention with re- 
spect to dctevmi»ation of "industrial 
a»el commercial profits" of a no»- 
reside»t alien individual resident of 
France, or of a Frencli corporation or 
Other entity cavvying on a French e»- 
terprise in the l'»ited States. 

(Also Part I, Section 871, 26 CI& R 
1. 871 — 8. ) 

A nonresident alien individual oivning a racing stable in France 
and engaged in the operation of the stable for profit who enters a 
horse in a rice iu the United States. is exempt from Federal income 
tax on his ivinuings under the income tax convention between the 
United States and France where the owner maintains no permanent 
establishment in the United States. 

Advice has been requested whether a nonresident alien individual, 
oivning a racing stable in France and engaged in the operation of 
same for profit, ivho enters a horse in a ra~ce in the United States, is 
exempt from I!»ited States income tax on the winnings therefrom. 

A citizen and resident of I! rance owned and operated a horse racing 
stable, located in France, for profit. He was invited to enter an out- 
standin«horse in a race to be held in the United States. He and the 
racing association agveeil that, the horse would not compete in any 
other~races while in tlic United States. The racing association invited 
him to view the race and participate in the social events connected 
therewith. The invitation was accepted. The horse won the race and 
the owner was paid the ivinner's purse. 

The operation of a racing stable for profit is a business enter- 
prise. The entry of a, horse in a race in this country constitutes being 
"engaged in trade or business within the United States, " within the 
meaning of section 871(c) of the Internal Revenue Code of 1%4. 
Accordingly, income derived. therefore is subject to United States 
income tax unless exon&pted by some other provision of law. 

Article 3 of the income, tax convention between the l. '»ited States and 
France, C. 8, 1046 — 1, 1:&4, provides. in part, that an enterprise of 
one of ~the contracting states is not subject to taxation by the other 
contracting state in Respect of its industrial and commercial profits 
except in respect of such profits allocable to its permanent establish- 
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ment in the latter state. A "French enterprise" includes every form 
of undertaking carriecl on by an individual resident of France in 
France. "Industrial and commercial profits" include profits derived 
from the industrial activity of a French enterprise. The term "per- 
rnanent establishment" includes branches, mines and oil wells, plan- 
tations, factories, workshops, stores, purchasing and selling and other 
o5ces, ~agencies, warehouses, and other fixed places of business. 

Accordingly, it is held that a, nonresident alien individual does not 
have a permanent establishment in the United States merely by 
entering a race horse in a single race in the United States and coming 
to tlie United States to vie~ the race and to participate in the socia~l 

events connected. therewith. AVhile the winner's purse received by 
the owner of a racing stable operated for profit constitutes industrial 
or commercial profits, this income is exempt from United States in- 
come t;ix under Article 8 of the income tax convention between the 
United States and France. 
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SUBPART B. — LEGISLATION 

PUBI IC LUV 85-800 
EIGIITY-I'IETH CONGRESS, SEPTEMBER 7, 1957 

H. H. 1M7' 

An Act to authorize the construction, maintenance, and operation 
bv the Armory Board of the District of Columbia of a stadium in the 
District of Columbia, and for other purposes. 

Be it enucted by t1te Senate und House of Eepresentutives 
of the United States of Americu in Congress ussemhled, That 
this Act may be cited as the "District of Columbia Stadium 
Act of 1957". 

SEc. 2. In order to provide the people of the District of 
Columbia with a stadium suitable for holding athletic events 
and other activities and events of a nature requiring such a 
facility, the A. rmory Board (hereinafter referred to as the 
"Board" ), created by section 2 of the Act entitled "An Act to 
establish a District of Columbia Armory Board, and for 
other purposes", approved June 4, 1948 (D. C. Code, sec. 
2-1702), is hereby authorized to construct, maintain, and op- 
erate a stadium (including necessary motor-vehicle parking 
areas) with a seating capacity of not to exceed fifty thousand, 
on a site in the District of Columbia determined in accord- 
ance with provisions of section 8 of this Act, The cost of 
constructing such stadium shall not exceed $6, 000, 000, and 
such amount shall be deemed to include interest during the 
construction of the stadium and for 12 months thereafter 
and all engineering, legal, financial, architectural, and other 
expenses incident to the construction of the stadium. 

SEC. 4. (a) The Board is hereby authorized to provide for the pay- 
ment of the cost of such stadium, including the land upon which said 
stadium is located, by an issue or issues of negotiable bonds of the 
Board, bearing interest, payable semiannually, at the rate of not more 
than to be approved by the Secretary of the Treasury, the principal 
and interest of such bonds shall be payable solely from the funds pro- 
vided in accordance with this Act, and such payments may be further 
secured by mortgage of the stadium. All such bonds may be registered 
as to principal alone or both principal and interest, shall be payable as 
to prmcipal within not to exceed thirty years from the date thereof, 
shall be in such denominations, shall be executed in such manner, and 
shall be payable in such medium and at such place or places as the 
Board may determine, and the face amount thereof shall be so cal- 
culated as to produce, at the price of their sale, the cost of the stadium 
constructed pursuant to this Act, but such cost shall not exceed $6, 000, - 
000. The Board may reserve the right to redeem any or all of the 
bonds before maturity in such manner and at such price or prices not 
exceeding 105 per centum of the face value and accrued interest as 
may be fixed by the Board prior to the issuance of the bonds. The 

' This publication of the law is restricted to excerpts involving internal revenue matters; 
House Report No. 3T0, Senate Report No. 602, and House Conference Reports Nos. 1133 
and 1220 not published. 
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Board when it deems advisable may issue refunding bonds to re- 
finance any outstanding bonds at maturity or before maturity when 
called for redemption, except that such refunding bonds shall mature 
within not to exceed thirty years from the date thereof', or not to ex- 
ceed fifty years from the date of enactment of this Act, , whichever 
shall first occur, and sliall not exceed in principal amount the prin- 
cipal amount of outstanding bonds replaced by such refunding bonds. 
The Board may enter into an agreement with any bank or trust com- 
pany in the United States as trustee having the power to make such 
agreement, setting forth the duties of the Board with respect to acqui- 
sition, construction, maintenance, operation, repair, and insurance of 
the stadium, the conservation and application of all funds, the se- 
curity for the payment of the bonds, safeguarding of money on hand 
or on deposit, and the rights and remedies of such trustee and the 
holders of the bonds, restricting the individual right of action on the 
bondholders as is customary in trust agreements respecting bonds of 
corporations. Such trust agreement may contain such provisions for 
protecting and enforcing the rights and remedies of the trustee and 
the bondholders as may be reasonable and proper. 

(b) The bonds may be sold at not less than par. If the proceeds 
of the bonds shall exceed the cost, the excess shall be placed in the 
fund created by section 6 for the payment of the principal and inter- 
est of such bonds. Prior to the preparation of definitive bonds the 
Board may, under like restrictions, issue temporary bonds, or may, 
under like restrictions, issue temporary bonds or interim certificates 
without coupons, of any denomination whatsoever, exchangeable for 
definitive bonds when such bonds that have been executed are avail- 
able for delivery. 

(c) All bonds, or other obligations, issued by the Board under 
authority of this'Act, shall be exempt both as to principal and inter- 
est, from all taxation (except estate and inheritance taxes) now or 
hereafter imposed by the United States, or by the District of 
Columbia. 

Approved. September 7, 1957. 

PUBLIC LAW 85-818 
EIGIITY-FIFTH CONGRESS, FEBRUARY 11, 1958 

H. R. 5988s 

An Act to amend section 812(e) (1) (D) of the Internal Revenue 
Code of 1989 with respect to certain decedents who were adjudged 
incompetent before April 2, 1948. 

Be it enacted by the Senate and House of Eeyresentatives of the 
United States of Anwricain Congress assembled, That section 819(e) 
(1) (D) of the Internal Revenue Code of 1939 (relating to bequests of 
an interest to a surviving spouse conditional on survival for a limited 

period) is amended by adding at the end thereof the following: 

For the purposes of subparagraph (B), an event or contingency shall 
not be considered an event or contingency upon the occurrence of which 

an interest passing to the surviving spouse will terminate or fail if- 
s Senate Report No. 1180, page 687; since House Report No. 984 is substantially identical 

to the Senate Report, it is not being published in the Buuetin. 
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(iii) within six months after the date of the decedent's death, such 
event or contingency becomes impossible of occurrence; and 

(iv) the decedent was adjudged incompetent before April 2, 1948, 
and Ivas uot restored to competency before his death 

Szc. 2. The amendment nIade by this Act shall apply with respect 
to decedents dying after Apri12, 1048. 

Szc. 3. No interest shall be )allowed or paid on any overpayment 
resulting from the amendment made by this Act. 

Approved February 11, 1058. 

PUBLIC LAVI 85 — 319 
EIGHTY-FIFTH CONGRESS, FEBRUARY 11, 1958 

Ii. R. 776&' 

An Act to amend section 223 of the Revenue Act of 1950, so that it 
will apply to taxable years ending in 1954 to which the Internal 
Revenue Code of 1939 applies. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled) That section 223 of 
the Revenue Act of 1950 (relating to use of corporation property by a 
shareholder) is amended by striking out "and before January 1, 1954, " 
and inserting in lieu thereof "to which the Internal Revenue Cod. e of 
1030 applies, ". 

Src. 2'. No interest shall be allowed or paid. on any overpayment 
resulting from the amendment made by the first section of this Act. 

Approved February 11, 1958. 

PUBI. IC I. A)V 85 — 320 
EIGEITY-FII'TEI CONGRESS, FEBRUARY 11) 1958 

EI. Pi. 0035' 
An Act to a)uend the Internal Revenue Code of 1954 with re- 

spect to the basis of stock acquired by the exercise of restricted 
stock options after the death of the employee. 

Be it enacted by the Senate and House of Represe&&tatives of the 
United States of Anaeiica in Congress «ssenibEed) That section 421((l) 
(6) of the Internal Revenue Code of 1054 (relating to restricted stock 
options exercised by estate) is amended by adding at the end thereof 
the folloIving new subparagraph: 

(C) BAsIs OF sIIAREs AGQUIRED. — In the case of a share of stock 
acquired by the exercise of an option to which subparagraph (A) ap- 
plies— 

(i) the basis of such share shall include so )Such of the basis of 
the option as is attributable to such share; except that the basis 
of such share slmll be reduced by the excess (if auy) of the amount, 
which would have been includible in gross iucome under subsection 
(b) if the emploree had exercised the option aud held such share 
at the tiu)e oi his death, over the an)ouut which is includible in 
gross income under subsection (b); and 

(ii) the last sentence of subsection (b) shall apply ouly to the 
extent that the amount iucludible in gross income under such sub- 

s Senate Report Xo. 1181, page G88; since House Report l)o. 899 is substantiallv identical 
to the Senate Report, it is not being published in the Bulletin. ' Seuate Report No. 1188, page 844; since House Report rvi&. 1128 is substantiany identical 
to the Senate Report, it is not being published in the Bulletin. 
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section exceeds so Inuch of the basis of the option as is attributable 
to such share. 

SEc. o. Subsection (d) of section 1014 of the Internal Revenue Code 
of 1954 (relating to basis of restricted stock options) is hereby 
repealed. 

SEc. 3. The amendments nlade by this Act shall apply with respect 
to taxable years ending after December 31, 1956, but only in the case 
of employees dying after such date. 

Approved February 11, 1958. 

PUBLIC LA W 85 — Ml 
EIGHTY-FIFTH CONGRESS, FEBRUARY 11, 1958 

H. R. 8865' 
An Act relating to the administration of certain collected taxes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That chapter 77 of 
the Internal Revenue Code of 1954 (relating to miscellaneous admin- 
istrative provisions) is amended by adding at the end thereof the 
following new section: 
SEC. 7512. SEPARATE ACCOUNTING FOR CERTAIN COLLECTED TAXES, 

ETC. 
(a) GENEEaL RUI. E. — Whenever any person who is required to collect, account 

for, and pay over any tax imposed by subtitle C or by chapter 88— 
(1) at the time and in the manner prescribed by law or regulations (A) 

fails to collect, truthfully account for, or pay over such tax, or (B) fails to 
make deposits, pavments, or returns of such tax, and 

(2) is notified, by notice delivered in hand to such person, of any such 
failure, 

then all the requirements of subsection (b) shall be complied with. In the case 
of a corporation, partnership, or trust, notice delivered in hand to an officer, 
partner, or trustee, shall, for purposes of this section, be deemed to be notice 
delivered in hand to such corporation, partnership, or trust and to all officers, 
partners, trustees, and employees thereof. 

(b) REqUIBzMzNTs. — Any person who is required to collect, account for, and 
pay over any tax imposed by subtitle C or by chapter 88, if notice has been de- 
livered to such person in accordance with subsection (a), shall collect the taxes 
imposed by subtitle C or chapter 88 which become collectible after delivery of 
such notice, shall (not later than the end of the second banking day after any 
amount of such taxes is collected) deposit such amount in a separate account in a 
bank (as defined in section 581), and shall keep the amount of such taxes in such 
account until payment over to the United States. Any such account shall be 
designated as a special fund in trust for the United States, payable to the United 
States by such person as trustee. 

(c) RELIEF Fzoxl FURTHER CCMPLIANcz WITH SUBsEcTIoN (b). — Whenever the 
Secretary or his delegate is satisfied, with respect to anv notification made under 
subsection (a), that all requirements of law and regulations with respect to the 
taxes imposed by subtitle C or chapter 88, as the case may be, will henceforth be 
complied with, he may cancel such notification. Such cancellation shall take 
effect at such time as is specified in the notice of such cancellation. 

Sxc. 9. Part I of subchapter A. of chapter 75 of such Code (relating 
to general provisions concerning crimes, other offenses, and for- 

s Senate Report No. 1162, page 640; since House llcport Xo. 1006 is substantially identical 
to the Senate Report, it is not being giublished ln the Bulletin. 

475254' — 58 41 



feitures) is amended by adding at the end thereof the following new 
section: 
SEC. 7215. OFFENSES WITH RESPECT TO COLLECTED TAXES. 

(a) PENnz. rv. — Any person who fails to comply with any provision of section 
7512 (b) shall, in addition to any other penalties provided by law, be guilty of a 
misdemeanor, and, upon conviction thereof, shall be fined not more than $5, 000, 
or imprisoned not more than one year, or both, together with the costs of prose-, 
cution. 

(b) ExcrrrroNs. — This section shall not apply— 
(1) to any person, if such person shows that there was reasonable doubt 

as to (A) whether the law required collection of tax, or (8) who was re- 
quired by law to collect tax, and 

(2) to any person, if such person sho~s that the failure to comply with 
the provisions of section 7512(b) was due to circumstances beyond his 
control. 

For purposes of paragraph (2), a lack of funds existing immediately after the 
payment of wages (whether or not created by the payment of such wages) shall 
not be considered to be circumstances beyond the control of a person. 

Szc. 3. (a) The table of sections for chapter 77 of such Code is 
amended by adding at the end thereof the following: 

Sec. 7512. Separate accounting for certain collected taxes, etc. 

(b) The table of sections for part I of subchapter A of chapter 75 
of such Code is amended by adding at the end thereof the following: 

Sec. 7215. Oifenses with respect to collected taxes. 

SEc. 4. Notification may be made under section 7512(a) of the In- 
ternal Revenue Code of 1054 (as added by the first section of this 
Act)— 

(1) in the case of taxes imposed by subtitle C of such Code, only 
with respect to pay periods beginning after the date of the enact- 
ment of this Act; and 

(2) in the case of taxes imposed by chapter 83 of such Code, 
only with respect to taxes so imposed after the date of the enact- 
ment of this Act. 

Approved February 11, 1058. 

PUBLIC LAW 85 — 823 
EIGHTY — FIFTH CONGRKSS, FEBRUARY 11, 1958 

H. R. 8216' 
An act to amend the Internal Revenue Code of 1054 to prevent 

unjust enrichment by precluding refunds of alcohol and tobacco 
taxes to persons who have not borne the ultimate burden of the tax. 

I'e it enacted by the Senote and B'ouse of Eepresentat~~es of the 
United Sttttes of America in Congress assemwed, That subchapter B 
of chapter 65 of the Internal Revenue Code of 1054 (relating to rules 
of special application for abatements, credits, and refunds) is 
amended by adding at the end thereof the following new section: 

c Senate Report No. 1184, page 847, this Bulletin; since House Report No. 888 is sub- 
stantially identical to the Senate Report, it is not being published in the Bulletin. 



"SEC. 6423. CONDITIONS TO ALLOWANCE IN THE CASE OF ALCOHOL 
AND TOBACCO TAXES. 

(a) CONDITIONs. — No credit or refund shall be allowed or made, in pursuance 
of a court decision or otherwise, of any amount paid or collected as an alcohol 
or tobacco tax unless the claimant establishes (under regulations prescribed 
by the Secretary or his delegate)— 

(1) that he bore the ultimate burden of the amount claimed; or 
(2) that he has unconditionally repaid the amount claimed to the person 

who bore the ultiniate burden of such amount; or 
(8) that (A) the owner of the commodity furnished him the amount 

clainied for payment of the tax, (B) he has filed with the Secretary or his 
delegate the written consent of such owner to the allowance to the claimant 
of the credit or refund, and (C) such owuer satisfies the requirenients of 
paragraph (1) or (2). 

(b) IOILIEG oF CLRIIIs. — No cl'edit or refund of any amount to which subsec- 
tion (a) applies shall be allowed or made unless a claim therefor has been filed 
by the person who paid the amount claimed, and, except as he'reinaftcr provided 
in this subsection, unless such claim is filed after April 80, 1958, and within the 
time prescribed by law, and iu accordance with regulations piescribed by the 
Secretary or his delegate. All evidence relied upon in support of such claim 
shall be clearly set forth and submitted with the claim. Any claimant who has 
on or before April 80, 1958, filed a clailu for any amount to which subsection (a) 
applies may, if such claim was not barred from allowance on April 80, 1958, file 
a superseding claim after April 80, 1958, and on or before April 80, 1959, con- 
forming to the requirements of this section and covering the amount (or any 
part thereof) claimed in such prior claim. No claiin filed before iQay 1, 1958, for 
the credit or refund of any amount to which subsection (a) applies shall be held 
to constitute a claim for refund or credit within the meaning of, or for purposes 
of, section T-122 (a); except that any claimant who instituted a suit before June 
15, 1957, for recovery of any amount to which subsection (a) applies shall not 
be barred by this subsection from the maintenance of such snit as to any amount 
claimed in such suit on such date if in such suit he establishes the conditions to 
allowance required under subsection (a) with respect to such amount. 

(c) PERIGD NGT ExTENDED. — Any suit or proceeding, with respect to any amount 
to which subsection (a) applies, which is barred on April 80, 1958, shall remain 
barred. No claim for credit or refund of any such amount which is barred from 
allowance on April 80, 1958, shall be allowed after such date in any amount. 

(d) AFFLic&TION oF SEOTiov. — This section shall apply only if the credit or 
refund is claimed on the grounds that an amount of alcohol or tobacco tax was 
assessed or collected erroneously, illegally, without authority, or in any manner 
wrongfullv, or on the grounds that such amount was excessive. This section 
shall not apply to— 

(1) any claim for drawback, 
(2) any claim made in accordance with any law expressly providing for 

credit or refund where a commodity is ivithdrawn from the market, returned 
to bond, or lost or destroyed, and 

(8) any amount claimed with respect to a commodity which has been lost, 
where a suit or proceeding was instituted before June 15, 1957. 

(e) ME&RING OI TERxis. — For purposes of this section— 
(1) ~coHOL oR TOE&ceo Tax. — The term "alcohol or tobacco tax" means— 

(A) any tax ilnposed by chapter 51 (other than part II of subchapter 
A. , relating to occupational taxes) or by chapter 52 or by any correspond- 
ing provision of prior internal revenue laws, and 

(B) in the case of any commodity of a kind subject to a tax described 
in subparagraph (A), any tax equal to any such tax, any additional tax, 
or any fioor stock tax. 

(2) Tax. — The term "tax" includes a tax and an exaction denominated 
a "tax", and any penaltv, addition to tax, additional amount, or interest 
applicable to any such tax. 

(8) IILTi~ixTE RuaDEN. — The claimant shall be treated as having borue the 
ultimate burden of an amount of an alcohol or tobacco tax for purposes of 
subsection ('a) (1), and the owner referred to in subsection (a) (8) shall be 
treated as having borne such burden for purposes of such subsection, only 
if— 

(A) he has not, directly or indirectly, been relieved of such burden 
or shifted such burden to any other person, 



(B) no understanding or agreement exists for any such relief or 
shifting, and 

(C) if he has neither sold nor contracted to sel? the commodities in- 
volved in such claim, he agrees that there will be no such relief or 
shifting, and furnishes such bond as the Secretary or his delegate may 
require to insure faithful compliance with his agreement. 

Szo. 2, The table of sections for subchapter 8 of. chapter 65 of such 
Code is amended by adding at the end thereof the following: 

SEc. 6423. Conditions to allowance in the case of alcohol and tobacco taxes. 

Szo. 3. The amendments made by this Act shall not apply to any 
credit or refund allowed or made before May 1, 1958. 

A. pproved February 11, 1058. 

PUBLIC LA%V 85 — M5 
EIGHTY-FIFTH COXORESS) MARCH 17, 1958 

H. R. 100ol' 
An Act to provide that the 1955 formula for taxing income of life 

insurance companies shall also apply to taxable years beginning in 
1957. 

Be it enacted by the 8enate and House oj' Representatives of the 
United States of Americain Congtess assembled, 
SECTION 1. EXTENSION OI" 1955 FORMULA TO 1957. 

Subsections (a) ancl (c) of section 80o of the Internal Revenue 
Code of 1954 (relating to tax on income of life-insurance companies) 
are each amended by striking out "beginning in 1055 or in 1956" and 
inserting in lieu thereof "beginning after December 81, 1954, and 
before January 1, 1058, ". 
SEC. 2. TECHNICAL AMENDMENTS. 

(a) The heading of section 802 of the Internal Revenue Code of 
1954 is amended to read as follows: 
SEC. 802. TAX IMPOSED. 

(b) The table of sections for subpart A of part I of subchapter L 
of the Internal Revenue Code of 1054 is amended by striking out 

See, 802. Tax imposed for 1955 and 1956. 

and inserting in lieu thereof 
See. 802. Tax imposed. 

(c) Section 811(a) of the Internal Revenue Code of 1954 (relating 
to tax under 1949 formula) is amended by striking out, "December 
31, 1956" and inserting in lieu thereof "December 31, 1957". 

Approved March 17, 1958. 

s House Report No. 1206, page 652; Senate Report No. 1868, page 658. 
i 



PUBLIC I AW 85 — 367 
EIGHTY — I'IFTH CONGRESS, APRIL 7, lt)58 

II. R. 8268s 

An Act to amend section 512 of the Internal Revenue Code of 1954 

Be it enucted by the Senate and House of Representatives of the 
Uniterj States of America in Congress assemwed, That (a) section 519 
(b) of the Internal Revenue Code of 1054 is amended by adding at 
the end thereof the following new paragraph: 

(16) In the case of a trust— 
(A) created by virtue of the provisions of the will of an individual 

who died after August 16, 1954, and before January 1, 1957, 
(B) which, by virtue of the provisions of such will, is a limited 

partner in a partnership created under the laws of a State (i) pro- 
viding for the creation of limited partnerships, and (ii) under which 
a limited partner has no right to take part in the control of the business 
without becoming liable as a general partner, 

(C) which, at no time before or duriug a taxable year of the partner- 
ship ending within or with the taxable year of the trust, was (or was 
liable as) a general partner in such partnership, and 

(D) which is required to distribute all of its income (within the 
meaning of section 646 (b) ) currently exclusively for religious, charit- 
able, scientific, literary, or educational purposes, and which is required 
to distribute all of the corpus exclusively for such purposes, 

there shall be excluded its share (determined under subsection (c) without 
regard to this paragraph and paragraph (11) ) of gross income of the part- 
nership as such limited partner and of the partnership deductions directly 
connected with such income, but, if such share of gross income exceeds such 
share of deductions, only to the extent that the partnership makes distri- 
butions during its taxable year which are attributable to such gross income. 
For purposes of the preceding sentence (i) any distribution made after 
the close of a partnership taxable year and on or before the 15th day of 
the fourth calendar month after the close of such taxable year shall be 
treated as made on the last day of such taxable year, and (ii) distributions 
shall be treated as attributable first to gross income other than gross income 
described in the preceding sentence, and shall be properly adjusted (under 
regulations prescribed by the Secretary or his delegate) to the extent 
necessary to rcfiect capital contributions to the partnership made by the 
trust, income of the partnership exempt from tax under this title, and 
other items. 

(b) The amendment made by subsection (a) shall apply to taxable 
years of trusts beginning after December 31, 1955. 

Approved April 7, 1058. 

PUBI. IC LAW 85 — 880 
EIGHTY-FIFTII ('ONGRESS, A. PRIL 16, 1058 

[H. R. 8794] ' 

An Act to provide exemptions from the tax imposed on admissions for 
admissions to certain musical and dramatic perforruances and certain 
athletic events. 

Be it enacted by tlte Senate and Douse of Representatives of the 
United States of Amencu in Congress assembled, That section 4988 
(a) (8) of the Internal Revenue Code of 1054 is arne»tle&l (1) by 

s Senate Report No. 140o, page 666: since House Report No. 1466 is substantially identical 
. to the Senate Report, it is not being published in the Bulletin. 

s House Report No. 1100, page 660; Senate Rrport Ko. 1266, page 600. 



striking out the word "concerts" and inserting in lieu thereof' "musical 
or dramatic performances" and (9) by striking out CERTAIN coN- 
cERis. —" in the heading of such paragraph and inserting in lieu 
thereof "CERTAIN MUsIGAL QR DRAllIATIG PKREGRMANGEs. — ". 

Src. 9. Section 4088(a) (1) (C) of such Code is amended by in- 
serting before the period at the encl of the last sentence thereof "or 
to the benefit of hospitals for crippled children, or both". 

SEc. 8. Section 4988 (a) of such Code is amended by adding at the 
encl thereof the following new paragraph: 

"(11) ATHLETIc GAMEs Fon BENEFIT oF RETARDED CHILDREN. — Any ad- 
missions to an athletic game between teams composed of students from 
elementary or secondary schools, or colleges, if the proceeds from such 
game inure exclusively to the benefit of an organization described in section 
501(c) (S) which is exenipt from tax under section 501(a) and which is 
operated exclusively for the purpose of aiding and advancing retarded 
children. " 

SEc. 4. The amendments made by this Act shall apply only with 
respect, to amounts paid for admissions on or after the first day of 
the first month which begins more than 10 days after the date of the 
enactment of this Act. 

Approved April 16, 1958. 

PUBLIC LA%V 85 — 895 
EIGHTY-FIFTH COXORESS, MAY 9, 1958 

H. R. 8M4Io 

An act to authorize the preparation of a roll of persons of Indian 
blood whose ancestors were metnbers of the Otoe and Missouria 
Tribe of Indians and to provide for per capita distribution of funds 
arising from a judgment in favor of such Indians. 

Bd it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the Secretary 
of the Interior is hereby authorized and directed to prepare a roll 
of the Indians of the blood of the Otoe and Missouria Tribe whose 
names appear on the allotlnent rolls of the tribe approved December 
7, 1899, June 1, 1906, and January 17, 1907, and who are living on the 
date of this Act, and the descendants of such allottees who are living 
on the date, of this Act regardless of whether such allottees are living 
or deceased. Applications for enrollment shall be filed within six 
months after the date of this Act. The determination of the Secre- 
tary regarding the eligibility of an applicant for enrollment shall be 
final and conclusive. 

SEc. 2. The Secretary is authorized and directed to withdraw the 
funds on deposit in the Treasury of the United States to the credit of 
the Otoe and Missouria Tribe appropriated by the Act of May 19, 
1956 (70 Stat, 161, 176), together with a, ccrued interest, in satisfaction 
of the judgment obtained in the Indian Claims Commission against 
the United States in docket numbered 11, and to distribute such 
funds per capita to the persons whose names appear on the roll pre- 
pared pursuant to section 1 of this A. ct. 

SEG. 8. (a) The Secretary shall make per capita payments directly 
to a living enrollee, except as provided in subsection (b) of this 

"Bouse Report No. 1542 nnd Senate Report No. 1504, not published. 
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section. The Secretary shall distribute the share of a person deter- 
mined to be eligible for enrollment but who dies subsequent to the 
date of this Act and on whose belialf the application is filed and ap- 
proved, and the share of a deceased enrollee, directly to his next of kin 
or legatee as determined by the laws of the place of domicile of the 
decedent, upon proof of death and inheritance satifactory to the 
Secretary, whose 6ndings upon such proof shall be final and 
conclusive. 

(b) Per capita payments due persons under twenty-one years of 
age or persons under legal disability shall be made in accordance with 
the laws of the place of domicile of such person. 

(c) No part of any per capita payment shall be subject to any debt 
or debts, other than to the United States, created prior to the date of 
this Act by a person of Indian blood, and such per capita payments 
shall not be taxable. 

SEc. 4. All costs incurred by the Secretary in the preparation of 
such roll and in the payment of such per capita shares shall be paid 
from the judgment fund or the interest accruing thereon. 

Szc. 5. The Secretary is authorized to prescribe rules and regula- 
tions to carry out the provisions of this Act. 

Approved May 9, 1958. 
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SUBPART C. — COMMITTEE REPORTS 

[H. R. 8794] 1 

ADMISSIONS TO CERTAIN MUSICAL PERFORMANCES 
[House of Representatives Report No. 1159, Eighty-fifth Congress, First Session] 

[AvovsT 14, 1957] 
Mr. CoopKa, from the Committee on Ways and Means, submitted the following 

report to accompany H. R. 8794 

The Coinmittee on Ways and Means, to whom was referred the bill (H. R. 
8794) to provide an exemption from tbe tax imposed on admissions for admissions 
to certain musical performances, having considered the same, report favorably 
thereon with an amendment and recommend that the bill, as amehded, do pass. 

The amendment is as follows: 
Page 1, line 6, after the word "out" insert the following: 

"CERTAIN CONCERTs. —" in 

I. GLoXERAL STATEMENT 
Present law provides an exemption from the excise tax on admissions for 

"concerts" conducted by nonprofit civic or community membership associations. 
This bill substitutes the words "musical performances" for the word "concerts" 
in this exeniption. As a result, an exemption from the admissions tax will be 
available to nonprofit civic or community membership associations not only in the 
case of performances by symphony orchestras, bands, and vocal groups and in 
the case of ballets, operas, and operetta. s, but also in the case of musical comedies 
and reviews. This change is to be effective as of the first month which beings 
more than 10 days a. fter the date of enactment of this bilL 

II. REASONS FOR BILL 
A number of exeinptions are provided under present law in the case of the 

excise tax of 1 cent for each 10 cents charged for general admissions (if the charge 
is in excess of 90 cents). One of the exemptions is that provided by section 4233 
(a) (3) for certain concerts. This exemption is for any admissions to concerts 
conducted by a civic or community membership association if no part of the net 
earnings inures to tbe benefit of stockholders or members of the association. 

A number of nonprofit civic or community associations have assumed that this 
exemption applied to all of the musical performances they conducted, and as a 
result they have sold tickets tax free on this assumption. iMoreover, the Internal 
Revenue Service has held a substautial list of musical performances, when con- 
ducted by one of these associations, to be exempt from the admissions tax as 
"concerts. " These include performances by symphony orchestras, bands, and 
vocal groups and a. iso such performances as ballets, classical dances, operas and 
light operas. Despite this, the Internal Revenue Service recently held that the 
term "concerts" does not include musical comedies or reviews put on by these 
associations and that as a result, such performances when conducted by these 
organizations are subject to the adinissions tax. 

Your committee believes that the present definition of the Service as to iihat 
constitutes a "concert" and therefore, what results in an exemption from the 
admissions tax when conducted by one of these nonprofit, civic or comnnmity 
membership associations, is arbitrary and should be changed. Your committee 
sees no reason, for example, to exempt "light operas" when conducted by such an 
association and not to exempt a musical comedy or review v;hich may be presented 
by the same organization at its next performance. 

Your committee's bill, therefore, substitutes the words "musical performances" 
for tbe word "concerts" in the exemption from the admissions tax presently pro- 
vided for nonprofit civic or community membership associations. In the case 
of these organizations this will provide an exemption not only in the case of all 
performances previously classified as "concerts" but also in the case of musical 
comedies and reviews. This change will be effective with respect to amounts 

r Public Law 85 — 380, page 533. 
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paid on or after the first day of the first mouth which begins more than 10 days 
after the date of enactment of this bill. 

It is estimated that this bill will result in a negligible loss of revenue. 
This bill has been reported unanimously by your committee. 

[H. R. 5M8] ' 
AMENDING SECTION 810(e) (1) (D) OF THE INTERNAI 

REVENUE CODE OF 1%9 
[Senate Report No. 1180, Eighty-fifth Congress, Second Session, Calendar No. 1205] 

[January 23, 1058] 

MR. BTRD, from the Committee on Finance, submitted the following report to 
accompany H. R. 5938. 

The Committee on Finance, to whom was referred the bill (H. R. 5938) to 
amend section 812(e) (1) (D) of the Internal Revenue Code of 1939 with respect 
to certain decedents who were adjudged incompetent before April 2, 1048, hav- 
ing considered the sante, report favorably thereon svithout amendinent and rec- 
ommend that the bill do pass. 

I. GENERAL STATEMENT 

Section 812(e) of the 1939 code provides a marital deduction for estate-tax 
purposes with respect to interests in property passing to a surviving husband or 
wife. However, where the spouse's interest in the property may terminate, or 
where the interest may fail to pass to the spouse, the marital deduction is avail- 
able only if the terntination of the interest or the failure of the interest in 
property to pass to the surviving spouse may occur only within the 6 months 
immediately after the decedent's death, or as the result of a common disaster 
resulting in the death of both the husband and wife. This bill adds another 
exception whereby another type of terminable interest will be eligible for the 
marital deduction. It provides that the marital deduction will be available in 
the case of terminable interests passing to a surviving spouse where the event 
which could terminate the interest becomes impossible of occurrence within 6 
months of the decedent's death. However, this exception to the general rule 
will be available under the bill only in the case of decedents adjudged incom- 
petent before April 2, 1948, the effective date of the act providing the marital 
deduction, who were not restored to competency before their death. This pro- 
vision is effective with respect to decedents dying after April 2, 1048. 

II. REASONS FOR THE BII. L 

The Revenue Act of 1948 provided a marital deduction as a part of a program 
of equalizing taxes between community property and non-community property 
States. In general, an individual is allowed a deduction in computing his estate 
tax for property going to a surviving spouse. The deduction is limited, however, 
to 50 percent of his gross estate. 

Before the passage of the Revenue Act of 1048, it was quite common for wills 
to provide that a spouse must survive the administration of the decedent's estate 
in order to receive some specified property. Under the Revenue Act of 1948, 
however, the marital deduction was made available in these cases only where 
the property would go to the surviving spouse within 6 months after the death 
of the decedent and only then if the transfer actually occurred. As a result, 
many wills were changed after the passage of the 1048 act to provide that prop- 
erty was to pass to the surviving spouse within 6 months after the decedent's 
death rather than upon the completion of the administration of the decedent's 
estate. 

Cases have come to the attention of your committee, however, where individuals 
became mentally or otherwise incompetent before the passage of the 1948 act on 
April 2, 1048, and did not regain competency before their death. These indivi- 
duals were not in a position to change their wills after the passage of the 1048 
act and before their deaths. As a result their estates were denied the benefits 
of the marital deduction. Your committee believes that it is unfair to deny 

s Public Law 85-818, page 627. 
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the benefits of the marital deduction in these cases where, although the instru- 
ment under which the property passed to the spouse did not require it, the prop- 
erty actually did pass to the surviving spouse within 6 months after the date of 
the decedent's death, the same period of time in which the property must pass 
to the surviving spouse under present law to qualify. In the absence of the in- 
competency on the part of the decedent, the provisions of the will would normally 
have been changed to qualify the estates for the marital deduction. Where there 
is this incompetency, your committee does not believe that it is desirable for the 
Government to impose a heavier estate tax than in the other situations. 

III. EXPLANATION OF THE BILL 

Section 812 (e) (1) (A) of the 1080 code provides a marital deduction for estate- 
tax purposes with respect to the value of interest in property passing from the 
decedent to his surviving spouse to the extent that the interest is includible in 
determining the value of the decedent's gross estate. Subparagraph (B), how- 
ever, provides an exception to the general rule in subparagraph (A). It pro- 
vides that the marital deduction is not to be available if the interest in property 
passing to the surviving spouse will terminate or fail upon the lapse of a period 
of time or occurrence or nonoccurrence of an event or contingency. 

Subparagraph (D) provides certain exceptions to the rule in subparagraph 
(B), or in other words provides that despite subparagraph (B) the marital 
deduction will be available in certain ca. ses where an interest in property pass- 
ing to a surviving spouse may terminate or fail to occur. The exceptions pres- 
ently provided in subparagraph (D) relate to terminations or failures of interests 
which may occur only within a period of not more than 6 months after the 
decedent's death or may occur only as the result of a common disaster resulting 
in the death of both the decedent and the surviving spouse (or in the case of 
either of these events). However, these exceptions are applicable only if the 
termination or failure of the interest to pass to the surviving spouse does not 
in fact occur. 

The bill adds another exception in subparagraph (D) which will have the 
effect of making a marital deduction available in the case of another type of 
ternffnable interest in property passing to a surviving spouse. It provides that 
for purposes of subparagraph (B) (the subparagraph which generally denies 
a marital deduction for terminable interests or those which may fail), an event 
or contingency is not to be considered as one upon the occurrence of which an 
interest passing to a surviving spouse will terminate or fail if two specific 
conditions are met. It must become impossible for the event or contingency 
to occur within 6 months after the date of the decedent's death. Thus, in effect, 
the property must actually pass to the surviving spouse within that period of 
time. In addition, the decedent must have been adjudged incompetent before 
April 2, 1048, the date of the enactment of the Revenue Act of 1948 and must 
not have been restored to competency before his death. The determination of 
incompetency must, of course, have been made in conformity with applicable 
local law. 

The amendment made to the 1080 Code by this act is to apply to decedents 
dying after April 2, 1948. No interest is to be paid or allowed with respect to 
refunds resulting from this bill. 

It is estimated that this bill will result in a negligible revenue loss. 

[H. R. 7762] ' 
USE OF CORPORATION PROPERTY BY A SHAREHOLDER 

[Senate Report No. 1181, Lrighty-fifth Congress, Second Session, Calendar No. 1206) 

[ J~ivv~itx 28, 1958] 

Mr. BYRD, from the Committee on Finance, submitted the following report 
to accompany H, R. 7762. 

The Committee on Finance, to whom was referred the bill (H. R. 7762) to 
amend section 228 of the Revenue Act of 1%0 so that it will apply to taxable years 
ending in 1054 to which the Internal Revenue Code of 1080 applies, having con- 

s Public Law 85 — 810, yage 828. 
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sidered the sanre, report favorably thereon without amendment and recommend 
that the bill do pass. 

I. GEN'ERAL STATEMENT 

Section 502(f) of the Internal Revenue Code of 1930 already provides for 
years ending after December 31, 1945, and before January 1, 1954, that personal 
holding company income does not include rents for tbe use of property of a 
corporation rvhere the lessee uses the property in the operation of a bona fide 
commercial, industrial, or nrining enterprise. This bill makes this same rule 
applicable to vears ending in 1954 to which the Internal Revenue Code of 1939 
applies. Somewhat similar treatmerrt presently is available under the 1954 
Code for years be "inning after December 31, 1953, and ending after August 16, 
1954. 

II. REASONS FOR BILL 

Both the 1939 and 1954 codes provide that if a closely held corporation receives 
most of its income from such sources as dividends, interest, certain rents, and 
royalties, indicating that the company is being used as an "incorporated pocket- 
book, " it is designated for tax purposes as a personal holding companv. Gen- 
erally, such a company, in addition to paying the regular corporate income taxes, 
is subject to an additional penalty tax at the rate of 75 percent or 85 percent 
on its undistributed income. 

Included in personal holding company income under section 502(f) of the 
1939 code (sec. 543(a) (6) of the 1954 code) are amounts received for the use 
of the corporation's property where 25 percent or more of the stock of the corpora- 
tion is held by the individual renting the corporate property. However, the 
Revenue Act of 1950 provided an exceptiou to this rule for taxable years ending 
after 1945 and before 1950. The exception provided that personal holding corn- 
pany income, despite this 25-percent rule, was not to include property leased by 
a corporation to an individual if he used the property in the operation of a bona 
fide commercial, industrial, or nrining enterprise. Your committee's report on 
the Revenue Act of 1950 indicated that this exception to the general 25-percent 
rule w as provided because- 

* * * through a set of fortuitous circumstances, corporations have become 
closely held and also have rented most of their assets for use in the opera- 
tion of businesses to the individuals holding the stock of the companies. 
Thus, unwittingly, the corporations have become personal lfolding companies 
and subject to the penalty tax. 

This same problem rvas recognized in the Internal Revenue Code of 1954 with 
respect to taxable years beginning after December 31, 1953, and ending after 
August 16, 19o4. In this case, however, the exception to the 2o-percent rule is 
expressed in somewhat different terms. For years beginning in 1954 and ending 
after August 16, 1954, ami also for subsequent years tbe 25-percent rule with 
respect to use of corporate property by a shareholder applies only to a corpora- 
tion which has personal holding company income, wholly apart from rents or 
other compensation for the use of property, in excess of 10 percent of its gross 
income. 

The report of the House Ways and Means Committee on the Internal Revenue 
Code of 1954 indicates that this amendment was designed to take care of hardship 
cases which frequently arise where a corporation rents property to its principal 
stockholders. That committee's report on tbe 1954 code stated: 

In the absence of appreciable amounts of other investment income, rental 
income received from shareholders does not constitute a tax avoidance 
problem. 

Public I aw 370, 84th Congress [C. B. 1955 — 2, 770], amended the Revenue Act 
of 1950 to extend the exemption from section 502 (f) of the 1939 code to taxable 
years ending before January 1, 1954. This was inteuded to remove the anomalous 
situation whereby the rental of property by a company to its principal stock- 
holders is permitted in certain cases with respect to the years 1946 throu "h 1949 
and for 1954 and subsequent vears, but was classified as personal holding com- 

pany income for the years 1950 through 1953. It was the intention of Public Law 
370 to remove completely this anomo]y for all years intervening between the 
1950 action and the internal Revenue Code of 1954. 

By an oversight, however, Public Law 370 did not make the rule provided by 
the Revenue Act of 1950 applicable to those years ending after December 31, 19o3, 
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which are not covered by the 1954 code. In this area are fiscal years beginning 
in 10M and ending in 1954 and short years beginning in 1054 and ending on or 
before August 16, 19o4. 

The bill corrects this oversight by extending the exception presently available 
for years ending after 1045 and before 1954 to years ending after December gl, 
1056, to which the 1960 code applies. Thus section 502(f) of the 1069 code (which 
is the subsection under which compensation for the use of corporate property 
by a shareholder holding 25 percent or more of the stock of the corporation is 
classified as personal holding company income) is not to apply to these years 
ending in 1954 but governed bv the 1030 code with respect to rents received for 
the use by the stockholder in the operation of a bona fide commercial, industrial, 
or mining enterprise of the property of the corporation. No interest is to be paid 
on overpayments resulting from this act. 

It is estimated that any revenue loss resulting from the enactment of this bill 
will be negligible. 

[II. R. 8865] 4 

ADMINISTRATION OF CERTAIN COLLECTED TAXES 
[Senate lteport No. 1182, 

Eighty-fifth 

Congress, Second Session, Calendar No. 1207] 

[Zi Nuaav 26, 1058] 

Air, Bxan, from the Committee on Finance, submitted the following report to 
accompany H. R. 8865: 

The Committee on Finance, to whom was referred the bill (H. R. 8865) relat- 
ing to the administration of certain collected taxes, having considered the same, 
report thereon without amendment and recommend that the bill do pass. 

I. GENERAL STATEMENT 

This bill is designed to secure greater compliance with present law on the part 
of employers and others in paying over to the Government trust fund moneys 
withheld from employees, or collected from customers. It provides that where 
an employer in /he future is required to collect and pay over income or social 
security taxes withheld from an employee, or where a person in the future is 
required to collect and pay over excise taxes on facilities or services (admissions, 
club dues, communications, transportation, etc. ), and he fails to do so, he can 
by a notification from the Internal Revenue, Service be instructed to collect such 
taxes and deposit them in a special trust account for the United States Govern- 
ment. Persons who after this notification fail to comply with this provision are, 
unless they qualify under 1 of 2 exceptions, guilty of a misdemeanor and upon 
conviction will be fined not more than $5, 000, or imprisoned not more than 1 year, 
or both (together with the costs of prosecution). The exceptions are for cases 
where the failure was due to reasonable doubt as to the requirements under law, 
or where the lack of compliance was due to factors beyond the person's con- 
trol. This bill in the case of the employment taxes is to be effective only for 
notifications with respect to pay periods beginning after the date of enactment 
of this bill, and in the case of the excise taxes only with respect to taxes imposed 
after the date of enactment of the bill. 

II. REASONS I'OR THE BILL 

Although the great majority of employers fully comply with the withholding 
and collection requirements of the internal-revenue laws, the Government con- 
tinually has been faced with the problem of a relatively few employers and 
collection agents who fail to collect and pay over trust-fund moneys representing 
withheld income and social-security taxes and exise taxes on facilities and 
services. As of December 61, 1956, the delinquent withheld income and social- 
security taxes alone amounted to $270 million. This represents the accumula- 
tion of delinquent accounts over the last 6 years and is approximately one-fifth 
of 1 percent of the total of these taxes collected over this period. Although 
the delinquencies are a relatively small proportion of the amount collected over 

'Public Law 85 — 821, page 629. 
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this period, to permit their continuance places an unfair burden on law-abiding 
employers and the taxpaying public generally. As a result your committee has 
concluded that remedial action should be taken to eliminate these delinquencies 
to the fullest extent possible. 

Present law in section 0672 provides a civil penalty of 100 percent for any 
person who willfully fails to collect or truthfully account for and pay over an 
internal-revenue tax for which he is responsible. However, this civil penalty 
is ineffective where the employer has lost the employees' funds in a business 
venture or where he did uot have them in the first place. The latter, which 
presents one of the most difiicult enforcement problems, can be illustrated by a 
secondary contractor who is without funds, but obtains from the prime con- 
tractor just enough to meet his net payroll. The prime contractor in this case, 
since he is responsible for the completion of the job, is willing to provide the 
net wage payments, but since he is not the "employer" cannot be required 
to provide the taxes to be withheld by the "employer. " The secondary con- 
tractor who is the "employer, " apart from the net wage payments, does not 
have any funds in these cases to set aside as withheld taxes. 

A criminal penalty is also provided by section 7202 of present law. This 
provides a penalty of up to $10, 000, or imprisonment for up to 5 years, or both, 
for willful failure to collect, or truthfully account for or pay over the taxes. 
This criminal penalty also has proved to be of limited usefulness because of 
the diificulty of proving willfulness, which to a lesser extent has also been a 
problem in the case of the civil penalty. The courts, for example, in the criminal 
eases generally have refused to treat as "willful" those cases where the em- 
ployer failed to pay over amounts withheld because they used the funds in 
business ventures which were not successful and no longer bad such amounts 
available to be paid to the Government. 

The criminal penalty added by this bill does not require proof of "willfulness" 
before it applies. Moreover, the penalty is less severe than that now imposed 
under existing law for "willful" failure. As a result, it is believed that the new 
penalty can be applied to many of the delinquency eases where the present 
"willful" failure provision has been ineffective. Nevertheless, it is desi ned 
so that it can have no application to the vast majority of taxpayers, since the 
penalty applies only in the case of failures to make deposits iu a special trust 
fund for the United States, and the requirement that deposits be made in such 
a trust fund must be based on a notification delivered by hand and a failure 
to comply with such notice after it is delivered. In addition, your committee 
has provided two safeguards to give assurance that the penalty will not be ap- 
plied in an arbitrary manner to those who have previously failed to comply 
with the laws and are, therefore, required to make the special trust fund 
deposits. The penalty is uot to apply where there was a reasonable doubt that 
the law required the collection of the tax or that the person in question was 
required to collect the tax. It also does not apply where ht can be shown that 
the failure to comply was due to circumstances beyond the control of the person 
in question. 

III. EXPLANATION OF THE BILL 

The bill adds two new sections to the Internal Revenue Code. The first sec- 
tion of the biil adds a new section 7512, which provides in certain cases for the 
separate accounting for certain collected taxes, etc. , to the end of chapter 77, 
relating to miscellaneous administrative provisions. Section 2 of the bill adds 
a new section 7215, which provides a penalty where persons do not comply 
with the separate accounting requirements of the new section 7512, to the encl 
of part I of subchapter A of chapter 7&, relating to general provisions concerning 
crimes, other offenses and forfeitures. 

The new section 7512, relating to separate accounting for certain collected 
taxes, etc. , is divided into three subsections: subsection (a) providing thc condi- 
tions under which the separate accounting will be required, subse&tion (b) 
specifying the requirements which must be met as to this accounting, and 
subsection (c) providing the conditions under which persons may be relieved of 
this separate accounting. 

Subsection (a) provides that when any person, who is required to collect, 
account for, and pay over certain specified taxes, fails to do so at the tine and 
in the manner provided by law or regulations (or fails to make deposits, pay- 
ments, or returns of such taxes under the depository receipt system) and is 
notified of any failure of this type, then the requirements of subsection (b) 
as to separate accounting are to apply. 
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The specified taxes to which this provision is applicable are the employment 
taxes imposed by subtitle C, including withheld income taxes, and also the 
excise taxes on facilities and services imposed by chapter 83. although the em- 
ployment taxes imposed by subtitle C include both the taxes imposed with 
respect to. employers and also taxes collected by employers from their employees, 
it is only this latter category, namely, the collected taxes, to which this separate 
accounting provision is applicable. The excise taxes to which this provision 
is applicable i~elude the so-called collected taxes imposed by chapter 35. These 
are the taxes on admissions (not including the cabaret tax which is not a 
collected tax), club dues, communications, transportation, and safe-deposit 
boxes. 

The notification which must occur after the failure of a person to comply 
with the requireinents of subsection (a) and before the separate accounting 
requirements of subsection (b) b'ecome applicable, must be in the form of a 
notice delivered personally by a representative of the Internal Revenue Service 
to the person who has failed to comply with subsection (a). In the case of a 
corporation, partnership, or trust, it will be sufficient if this notification is de- 
livered in hand to an oflicer, partner, or trustee. Such delivery will be deemed 
to be a delivery to all ofiicers, partners, trustees, or employees of the organization. 

Subsection (b) of the new section 7512 specifies the requirements as to the 
separate accounting which must be complied with by those to whom a notice 
has been delivered in the manner provided by subsection (a). The separate 
accountiug provisions are to be applicable only with respect to taxes which 
become collectible after the delivery of the notice. In the case of the employ- 
ment taxes, including the withheld income ta. xes, this means that the separate 
accounting provisions are to be applicable only with respect to wages paid after 
the receipt of the notice. The separate accounting is not to be required with 
respect to any withholding or collection of taxes which should have occurred 
prior to the receipt of the notice, although the employer in such eases will still 
be required to paV these taxes to the Government and will still be subject to all 
other applicable penalties of law if he fails to do so. The separate accounting 
would be required, however, with respect to wages earned by employees prior 
to the notification where payment of the wages occurs after such notification, 
since the deduction and withholding of the employment taxes are related to the 
pavment of wages. 

The accounting procedure provided by subsection (b) makes three require- 
ments with respect to those to whom this subsection is applicable. They are: 
(1) required to collect the specified taxes, (2) deposit them in a separate account 
in a bank not later than by the end of the second banking day after the taxes 
are collected, aud (8) keep the deposits in this separate account until payment 
over to the United States. The account in which the funds are to be deposited 
is to be designated as a special fund in trust for the United States and is to be 
payable by the employer or collecting agent only to the United States. This 
account can be in any bank selected by the employer or collecting agent which 
meets the definition of the term "bank" as provided in section 851 of the code. 
The definition in this section provides that it must be a bank or trust company 
incorporated and doing business under the laws of the United States, any State 
or any Territory, a substantial part of the business of which consists of receiving 
deposits and making loans and discounts and of exercising fiduciary powers 
which is subject to supervision and examination by State, Territory, or Federal 
authority having supervision over banks. The definition also includes domestic 
building and loan associations. 

Subsection (c) of the new section 7512 provides a procedure whereby a person 
who has been subject to the separate accounting requirements of subsection (b) 
can be relieved of these requirements. This subsection provides that the Sec- 
retary of the Treasury or his delegate niay cancel the notification which made 
the separate accounting provisions applicable if he is satisfied that the person 
involved will henceforth meet the requirements of law aud regulations with 
respect to the specified taxes. 

Section 2 of the bill adds the new section 7215, relating to oiTenses with 
respect to collected taxes. This new section is divided into two subsections, 
the first providing a penalty and the second specifying certain exceptions where 
the penalty will not be applicable. 

That penalty imposed by subsection (a) of section 7215 provides that any 
person to whom the separate accounting provisions of section 7512 (b) are 
applicable who fails to comply with these requirements is to be guilty of a mis- 



den&eanor and upon conviction is to be fined up to $5, 000, or imprisoned for up 
to 1 ye»r, or both, together with the costs of prosecution. This penalty is to be 
in addition to any other penalties provided by law. Thus, tbe 100 percent civil 
penalty provided by section GG7&2 for persons who willfully fail to collect, or 
truthfully account for, and pay over an internal revenue tax, may also be ap- 
plicable. This is also true of tbe criminal l&eiialty provided by sectiou 7202, 
ivhich provides a fine of not more than $10, 000, iiuprisonment for not inore 
than 5 years, or both, together with the &osts ot prosecution. The new feature 
of the penalty provided by the new sectio~ 7215 is that it is not limited to the 
"'willful" failure cases to ivhich these other penalties are applicable. 

Subsection (b) of the neiv section 7215 provides that the penalty provided by 
subsection (a) is not to be applicable in tivo tyl&es of situations. First, it is not 
to be applicable if the person in question shows that there is reasonable doubt 
as to whether the law required the collection of the tax or if he shows that there 
is reasoual&le doubt that he iv:&s the one ivho w:is required by law to collect the 
tax. Thus, the penalty would not apply, for exaniple, in the case of the employ- 
ment taxes where the person whose st;itus is questioned shows that there was 
reasonable doubt as to whether he was au eniployer or eug;&ged in a contract 
with an independent contractor. The penalty also would not apply, for example, 
in the case of fhe excise taxes described in chapter 88, where the person in 
question can show that there is reasonable doubt:&s to whether he is the proper 
collection agent. 

The second exception to the penalty in subsection (a) is provided in those 
cases where the person involved can show that the failure to collect, to deposit 
and keep the taxes in the separate account ivas due to circunistances beyond 
his control. For this purpose, however, a lack of funds immediately after the 
payment of wages (whether or not resulting from the payment of the wages) is 
not to be considered circumstances beyond a person's control. This can be 
illustrated by an employer subject to the requirements of sectiou 7512(b) who 
has gross payroll requirements of $1, 000, with respect to ivhich he is required 
to withhold $100 of income taxes. If such an eniployer had on hand only $900 
and paid out this entire amount in wages, withholding nothing, the fact that 
the net ~ages due equaled this amount would not relieve him of the penalty 
imposed by section 7215(a). 

A lack of funds occuring after the payment of wages (so long as it was not im- 
mediately after) would, however, qualify under this exception if it were due to 
circumstances beyond the person's control. Exaniples of factors which might re- 
sult in a lack of funds constituting circumstances beyond the control of the per- 
son after (but uot immediately after) the payment of wages and within the pe- 
riod before the person was required to deposit the funds are theft, embezzlement, 
destruction of the business as the result of fire, fiood, or other casualty, or the 
failure of a bank in which the person had deposited the funds prior to trans- 
ferring them to the trust account for the Govermnent. However, lack of funds 
arising after payment of wages resulting, for example, from the payment of 
creditors will not be considered circumstances bevond the person's control, 

Section 8 of the bill is concerned with clerical amendments relating to the table 
of sections for chapter 77 and part I of subchapter A of chapter 75. 

Section 4 of the bill provides an effective date. This section provides that the 
notification provided by section 7512 (a) in the case of the employment taxes can 
be made only with respect to pay periods beginning after the date of enactment 
of this bill and in the case of the excise taxes only with respect to taxes, the 
payment of which is required after the date of enacttuent of this bill. In the case 
of the employment taxes, therefore, the notification will not be effective with 
respect to wages paid after the date of enactment of this bill if the pay periods, 
with respect to which the wages are paid, began before the date of the enactment 
of this bill. Since tbe notification in section 7512 (a) niust occur before the 
separate accounting required by section 7512 (b) becomes applicable, and since the 
penalties provided by section 7215 are applicable only v;ith respect to failures to 
meet the requirements specified in section 7512 (b), the separate accounting 
requirements and penalty applicable thereto also can only apply with respect to 
failures occurring after the effective date of the bill. 

It is anticipated that the passage of this bill will substantially improve revenue 
collections, but the extent of this improvement is difficult to forecast in advauce 
of experience under these provisions. 



[H. R. 9035j ' 
CERTAIN RESTRICTEI) STOCK OPTIONS 

[Senate Report No. 1183, Eighty-fifth Congress, Second Session, Calendar No. 1208] 

[January 23, 1958j 

&In. Bxnn, from the Committee on Finance, submitted the following report to 
a. ccompany H. R. 9085. 

The Committee on Finance, to whom was referred the bill (H. R. 9085) to 
amend the Internal Revenue Code of 1954 with respect to the basis of stock 
acquired by the exercise of restricted stock options after the death of the em- 
ployee, having considered the same, report favorably thereon without amend- 
ment and recommend that the bill do pass. 

I. GENERAL STATEMENT 

This bill amends the restricted stock option provision of present law. In 
general, it provides substantially the same treatment where one of these options 
is held by an employee at the time of bis death and is exercised by his estate 
as is presently available where the option is exercised prior to the employee's 
death. The bill provides that, where an option is held by an employee at the 
time of his death, it receives a new basis for purposes of determining gain or 
loss with respect to the income tax. This new basis reQects the spread between 
the option price and tbe value of the stock at the date of death (or optional 
valuation date). Any amount presently taxable as ordinary income at the 
time of the sale of the stock by the estate or heir, however, still is to be taxable 
as such under the bill, and, as under present law, a deduction is to be allowed 
at the time of the reporting of this income for any estate tax paid with respect 
to the decedent which is attributable to this income. The principal change made 
by the bill is that any appreciation in value of the stock in which the option is 
granted, between the time of the granting of the option and the death of the 
employee (or optional valuation date), no longer is to result in a taxable gain 
at the tinie of the sale of the stock by the estate or heir. The changes made by 
this bill are effective with respect to employees dving after December 31, 1950, 
in the case of taxable years ending after that date. 

II. REA. SONS FOR THE BILL 
Present law in general terms provides that, where an option granted an em- 

ployee to buy stock qualifies as a "restricteil stock option, " tax on any gain to 
the employee is postponed until the time he sells the stock. If the option price 
was 95 percent or more of the price of the stock at the time of the granting of 
tbe option, any gain realized at the time of the sale of the stock is a capital 
gain. Where the option price is from 85 to 95 percent of the value of the stock 
at the date of the grant, any gain, to the extent the option price is less than the 
price of the stock at the date of the grant, is taxed as ordinary income and any 
additional gain is treated as capital gain. As in the former case, however, this 
gain generally is not taxed until the time of the sale of the stocl-; this is true 
of both the amount taxed as ordinary income and any amount taxed as capital 
gaiii. 

Where one of these restricted stock options is exercised by an ernpolyee before 
his death, but the stock is not sold prior to his death, current law provides that 
any ordinary income element iuvolved in the option (that is, in the ease of an 
8o- to 95-percent option) is to be taxed to the employee in his last income-tax 
return. Thus, if. an option is granted to buy at $85 stock selling at $100, the 
option is exercised, and then the employee dies, $15 of ordinary income is in- 
cluded in the last income-tax return of the employee. In such a case, however, 
and also in the case of options where there is no ordinary inconie element, the 
stock beld at date of death is included in the estate of the employee for pur- 
poses of the Federal estate tax and receives a new basis for purposes of realiz- 
ing gain or loss on subsequent sale in the ease of the income tax. This estate- 
tax treatment and new basis at death is the same as is generally accorded prop- 
erty held at the time of a. n individual's death. As a result of this treatment, 
where an option is exercised prior to an employee's death and there is appre- 

e Public Law 85 — 320, page 628. 
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ciation in value of the stock prior to the employee's death, this amount is not 
taxed when the stock ultimately is sold. Thus, in the above example, if the 
price of the stock had risen to $120 at the time of the enrployee's death, it would 
be valued for purposes of the employee's estate at this price, or $85 above the 
money outlay for the stock, although $15 of this would have been taxed as ordi- 
nary income in the employee's last return. ' 

A quite difTerent treatment applies under present law, however, where the 
option is exercised by the estate or an heir after the employee's death. In such 
a case, although under present law the option is included in the employee's es- 
tate for estate-tax purposes, no nexv basis is available for the option at date of 
death. Instead, at the time of the disposition the basis for any stock which 
has been so acquired is the aniount which was paid for the stock under the 
terms of the option (plus any amount taxed as ordinary income upon disposi- 
tion). Any excess over this amount at the time of the sale of the stock is taxed 
as a capital gain. If the option was one providing a price betlveen 85 and 95 
percent of the price of the stock at the date of grant, and, therefore, giving rise 
to gain ta~able as ordinary income, a deduction is allowed against such income 
for any estate tax which is payable with respect to this amount taxed as ordi- 
nary income. However, no new basis is provided as the result of the employee's 
death for any rise in the value of the option prior to that time which is attrib- 
utable to appreciation in the value of the stock in the period between the grant- 
ing of the option and the death of the employee. (Nor is any deduction for 
estate tax available with respect to anv tax eventually paid with respect to this 
appreciation. ) This discrimination against these options exercised after an 
employee's death can be seen by examining the tax treatment which would be 
accorded in the example presented above had the option been exercised by the 
estate immediately after, rather than before, the employee's death. In this 
case, as in the prior one, $15 would be reported as ordinarv income. A deduc- 
tion would be allowed for the estate tax attributable to it in lieu of excluding 
from the estate-tax base the income ta. x paid on this income. However, with 
respect to the appreciation in the value of the stock from $100 to $120, no in- 
crease in basis would be allowed, even though this value is reflected in the value 
of the option for estate-tax purposes. 

It is this failure to provide a new basis at date of the employee's death which 
is discriminatory in present law in the case of the option not exercised at the 
date of death. This bill is designed to remove this inequity bv providing a new 
basis for a restricted stock option at the date of the employee's death. This 
also requires certain other modifications in the restricted stock option provisions 
which are explained below. 

III. EXPLANATION OF BILL 

The first section of the bill adds a new subparagraph providing certain basis 
rules to section 421(d) (0) of the code, relating to restricted stock options exer- 
cised by an estate or heir of a deceased employee. Section 2 repeals subsec- 
tion (d) of section 1014 of the code, which provides that restricted stock options 
are not to receive a new basis at the date of an employee's death. And section 8 
provides an eftective date for the bill. 

Subsection (d) of section 1014 of the Internal Revenue Code provides that 
section 1014 is not to apply in the case of restricted stock options. The repeal 
of this subsection, which is provided by section 2 of this bill, therefore, ineans 
that section 1014 is to be applicable in the case of these restricted stock options. 
Thus, as is provided by subsection (a) of section 1014, a restricted stock option 
acquired from a decedent emplovee, which is exercised, is to have a new basis 
equal to its value at the date of death of the employee, or, if an election is 
made under section 2082, its value at its applicable valuation date. 

The new subparagraph (C), added to section 421(d) (0) of the code by the 
first section of this bill, provides certain basis rules which are to be applicable 
in the case of stock acquired by the esta. te or heir with one of these restricted 
stock options which ha. s received a new basis at the date of the employee's 
death. 

Clause (i) of the new subparagraph (C) indicates that, as a general rule, any 
share of stock acquired as the result of the exercise of one of these restricted 

e In this and subsequent examples, it is assumed that the estate-tax valuation and the 
bs. sis of the option are equal to the spread between the option price and the value of the 
stock at date of death. 
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stock options is to include its alloc;&1&le portion of the basis of the option, as well 
as the n&oney or other pay&nent for the stock. However, an exception is provided 
to this general rule. The basis otherwise provided is to be reduced by any excess 
of the amount which would have been taxable at the time of the employee's 
death (had the optiou been exercised before that time) over the amount actually 
taxed as ordinary income. This adjustment is necessary to make sure that the 
overall effect on income is the same whether the option is exercised before or 
after the employee's death, This exception can, of course, only affect an option 
granted at 8o to 95 percent of the then existing stock price, since only such 
options result in the taxing of a portion of the gain at ordinary income rates. 

The exception provided in clause (i) can be illustrated as follows: Assume 
an option is granted to buy at $85 stock then having a market price of $100, 
and that the price of this stock advances to $120 at the time of the employee's 
death (or optional valuation date), but declines to $90 at the time the estate 
sells the stock acquired with the option. The estate-tax valuation in this case 
will reflect the spread between the $85 option price and $120, the price of the 
stock at the time of death (or optional valuation date), and v. ill be $85. The 
basis for the option will be this same $85. Thus, when the estate or heir exer- 
cises the option to acquire the stock, the basis of the stock becomes $120, the 
$85 of money paid plus the $85 basis for the option. (%hen the stock is sold for 
$90, $5 becomes taxable as ordinary income, since this is stock subject to the 
ordinary income-tax treatment provided by section 421(b) and since the stock 
is sold for more than the option price. If there were no adjustment provided 
by clause (i) of the new subparagraph (C), there would also be a capital loss of 
$80, the difference between the $120 basis and the $90 for which the stock was 
sold. The adjustment required by clause (i), however, reduces the basis of the 
share of stock at the time of its disposition by $10, thereby reducing the capital 
loss to $20. The $10 by which the basis is reduced in this case represents the 
difference between what was taxed as ordinary income — namely, $5 — and the 
$15 which would have been so treated had the option been exercised before 
death. Thus, there is the same overall eftect on income whether the option is 
exercised before or after the employee's death; in both of the cases presented 
here the overall effect is a negative effect of $15. A%here the option was exer- 
cised after death, there was ordinary income of $5 and a capital loss of $20; 
where it was exercised before death, the ordinary income would be $15 but the 
capital loss also would be larger — namely, $80. The difterence in proportions 
treated as ordinary income or capital loss in these two cases is a necessary result 
of not determining the amount of ordinary incon&e until the stock is sold where 
the option is exercised after the employee's death. 

Clause (ii) of the new subparagraph (C) is necessary to prevent a double 
allowance of basis with respect to the same amount. The last sentence of sec- 
tion 421(b) provides that, in the ease of the disposition of a share of stock where 
the option price is between 85 and 95 percent of the value of the stock, the 
basis of a share of stock is to be increased by the amount taxed as ordinary 
inco&»e with respect to it. However, with the repeal of subsection (d) of section 
1014, that section also may provide a step-up in basis at death with respect to 
this same amount. This can be illustrated by an option to buy stock at $85 
which, at that time, and subsequently, is worth $100. In this case the basis 
of the option would become $15 at the time of the employee's death, which 
subsequeutly would be transferred as basis for the stock along with the $85 of 
cash paid for the stock. However, when the stock was sold for $100, $15 would 
be taxed as ordinary income, and the last sentence of section 421(b) (without 
taking into account the new 421(d) (6) (C) (ii) ) would also provide an addi- 
tional $15 of basis. This would result in a basis of $115 for the stock and would 
provide a capital loss of $15 where, in reality, no loss occurred. 

To prevent this double basis, clause (ii) of the new subparagraph (C) pro- 
vides that the last sentence of subsection (b) is to apply only to the extent 
the amount taxable as ordinary i»con&e exceeds the basis for the option 
attributable to the share. Thus, in the above example, the last sentence of 
subsection (b) will have no effect since the amount taxed as ordinary income 
($15) does not exceed the basis for the option (also $15). If, however, the 
value of the stock at the date of death had been $95 and then subsequently 
gone back to $100, the basis for the option would be only $10 while the amount 
taxed as ordinary income would be $15&. In this case, section 1014 would give 
the option, and, subsequently, the stock, a $10 basis, and the last sentence of 
section 421(b), as limited by clause (ii) of the new subparagraph (C), would 
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add another $5 to the basis. This $1o of basis plus the $85 of basis for the 
money paid for the stock provides a total basis of $100, which is equal to the 
selling price for the stocl-. 

Section 2 of the bill, which repeals subsection (d) of section 1014, has been 
explained above. 

Section 3 of the bill provides that the amendments made by this ball are to 
apply to taxable years beginnin. after Deceniber 31, 1966, but ouly with respect 
to employees dying after that date. The amends&ents made by the bill are 
associated with the death of the employee siuce tliey are concerned primarily 
with a new basis for an option upon the employee's death. 

It is expected that this bill will result in a negligible revenue loss. 

[H. R. 8910] ' 
REFUNDS OF ALCOHOL AND TOBACCO TAXES 

[Senate Report Xo. 1184, Eighty-fifth Congress, Second Session, Calendar 
iVo. 1209] 

[JANv~ax 23, 1958] 

AIr. Bxan, from the Committee on J'inance, submitted the following rel. ort 
to accompany H. R. 8216. 

The Committee on Finance, to whom was referred the bill (H. R. 8216) 
to amend the Internal Revenue Code of 1M4 to prevent unjust enrichment 
by precluding refunds of alcohol and tobacco taxes to persons who have not 
borne the ultimate burden of the tax, having considered the same, report favor- 
ably thereon with amendments and recommend that the bill, as amended, do 
pass. 

The amendments made by your committee in general apply the provisions of 
this bill to credits or refunds made on or after 5Iay 1, 1M8, instead of to those 
made on or after October 1, 1957, as provided by the bill as it passed the House. 
Similarly, it changes the references to September 30, 19, i7 and 19o8 i. o April 
30, 1968 and 1959 iu connection v ith the requirements for the filing of claims 
and in connection with the date for not extending barred claims. 

I. PURPOSE OI&' THE BII. L 

H. R. 8216 adds a new section 6423 to the Internal Revenue Code to provide 
that 1 of 2 basic conditions must be met before any refund (or other allowance 
of a claim) of an alcohol (except occupational taxes) or tobacco tax can be 
made. These conditions are desi ued to prevent unjust enrichment by limiting 
the eases in which refund will be made in geueral to those where the claimant 
bore the ultimate burden of the tax or repaid the amount of the tax to the 
person who bore the ultimate burden. This provision will not apply to claims 
for drawbacks; for credits or refunds where a commodity is withdrawn from 
the market, returned to bond, or lost or destroyed; or for amounts claimed 
where a commodity has been lost where a suit has been filed before June 16, 
1957. The provision, as amended by your committee, is to be eifective with 
respect to credits or refunds allowed or made on or after May 1, 1M8. 

The bill also provides that new claims need. not be filed in the ease of pending 
suits. Instead, a procedure is set up whereby the conditions to the allowance 
of the refund in such cases can be established in the court action. 

II. REASOXS EOR THE BILL 

Under existing law a taxpayer v ho overpays a retailer's or manufacturer's 
excise tax, and is not the ultimate purchaser, before obtaining a credit or refund 
usually must show that he bore the ultimate burden of the tax, that he has 
repaid the amount of the tax to the purchaser or ultimate purchaser (or in 
certain eases has repaid or agreed to repay the tax to the ultiniate seller) or 
that he has obtained the consent to the refund of the purchaser or ultimate 
purchaser (or ultimate seller). Somewhat similar liniitations apply in the case 
of the excise ta~es on most admissions, club dues, coinniunications, aml trans- 
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portation. The purpose of these limitations is to prevent the taxpayer from 
realizing a windfall gain froin a refund or credit where someone else actually 
bore the burden of the tax because the price charged for the taxed article, 
service, or facility included the tax. 

Until recently there appeared to be no particular need for limitations on allow- 
ance of credits or refunds in the case of alcohol and tobacco taxes such as those 
provided for most other excise taxes. The claims for credits or refunds with 
respect to the alcohol or tobacco taxes have ordinarily arisen in situations where 
the taxed product was lost or destroyed while held by the producer or by the 
warehouseinan, or where the taxed product was withdrawn from the market 
by the producer. In these cases the taxpayer is not in a position to obtain any 
special benefit from the refund or credit. However, recently there has been filed 
with the Internal Revenue Service a series of claims which alleged the uncon- 
stitutionality of provisions of the taxing statutes relating to alcohol and tobacco 
taxes. A tabulation through February 28, 1957, indicates that 2, 871 such claims 
have been filed and that the ainount involved in these claims is about $880 
million. 1VIore recent (but incomplete) data indicate that as of January 1, 1958, 
more than 8, 000 claims have now been filed and that the amount involved in 
these claims is in excess of $1, 878 million. For the most part these refund 
claims represent cases where the taxes paid were reflected in the prices charged 
consumers, and, therefore, are comparable to the situations under the other 
excise taxes where the conditions to the allowance of the refunds or credits 
are applicable. 

Your committee in providing the conditions contained in this bill is in no way 
attempting to express any view as to the point in litigation. However, it sees 
no reason, if claims should be allowed for granting refunds or credits to tax- 
payers who have shifted the burden of the tax to someone else, unless the bene- 
fits of the credits or refunds also can be shifted forward to such persons. Title 
VII of the Revenue Act of 1986, the "unjust enrichinent tax" after which the 
provisions of this bill were patterned, in fact represents a precedent for the 
action taken by your committee in this bill. The purpose of that act was to 
preclude payments to persons seeking refunds on the basis of the unconstitu- 
tionality of the taxing provisions of the Agricultural Adjustment Act of 1988, 
unless they established that they bore the ultimate economic burden of the tax. 
The commodities subject to the processing taxes, like the present alcohol and 
tobacco taxes, were in general sold at prices which included the amount of such 
taxes. The validity of limitations on claims for refund of these unjust enrich- 
ment taxes was upheld in Anni8tort Mfg. Co. v. Davis (801 U. S. 887). Your 
committee believes that the same reasons which impelled the Congress to act 
in 1985 and 1986 to prevent windfalls to the milling industry warrant action 
now to preclude any possibility of windfalls to the distilling industry and other 
alcohol and tobacco taxpayers. 

Your committee has amended the hill as it passed the House to advance the 
effective date of the bill and the time for filing claims for refund. The effective 
date of the bill has been advanced from October 1, 1957, to May 1, 1958, in order 
to provide the Internal Revenue Service with adequate time to prepare regula- 
tions under the new provisions. Similar changes have been made in the time 
for filing claims for refunds in order to accord taxpayers with sufficient time 
to comply with the provisions of the bill. 

III. EXPLANATIOX OF THE BILL 
Section 1 of the bill adds a new section 6428 to subchapter B of chapter 65 

of the Internal Revenue Code of 1954 (relating to rules of special application 
for abatements, credits, and refunds). 

Subsection (a) of this section 6428 specifies conditions to the making or al- 
lowance of credit or refund of alcohol or tobacco taxes. It denies a credit or 
refund unless the claimant establishes that he bore the ultimate burden of the 
amount claimed, or establishes that he has unconditionally repaid the amount 
claimed to the person who bore the ultimate burden of the amount claimed. 

This subsection also makes provision for cases where the taxpayer is not 
the oivner of the taxed commodity. For example, in the case of distilled 
spiri!s ivithilrawn froni internal revenue bond, the tax is paid by the ware- 
houseman holding the spirits, and the warehouseman is therefore the only 
person entitled to file claini for refund of such tax. Hoivever, in many instances 
he is not the owner of the spirits. In such cases the owner is likely to supply 
the warehousenmn with the amount of the tax to secure the release of the 
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spirits from bond. This subsection recognizes the equities of the owner under 
these circumstances even though he was not the taxpayer. It permits the ware- 
housemen in these cases to claim the refund or credit where the owner has 
given his written consent to allowance of the refund to the claimant warehouse- 
man if the owner bore the ultimate burden of the tax or has unconditionally 
repaid the amount claimed by the person who bore the ultimate burden of the 
tax. 

Interest will be allowed or paid with respect to any amount to which sub- 
section (a) is applicable only with respect to the actual amount of a refund 
or credit which is made or allowed. 

Subsection (b) as a general rule precludes the credit or refund of any amount 
to which subsection (a) applies unless the claimant files a claim after April 30, 
1958, and within the time prescribed by law (in the bill as passed bv the House 
this date was September 30, 1957). All evidence relied on in support of such 
claim is to be clearly set forth and submitted with the claim. The conditions 
to allowance would apply in suits for recovery of any amount to which sub- 
section (a) applies, whether brought against the United States or against the 
collection ofilcer. 

Where a claim has been filed on or before April 30, 1958, subsection (b) pro- 
vides for the filing of a claim, in conformity with the provisions of this sec- 
tion, after April 30, 1958, and before May 1, 1959, which will supersede any 
prior claim which was not barrefl from allowance on April 30, 1958. (In the 
bill as passed by the House, such claims were to be filed after September 30, 
1957, and before October 1, 1958, a. nd superseded prior claims which were not 
barred from allowance on September 30, 19o7. ) The effect of this provision 
is to preserve the existing rights of claimants, but to preclude any credit or 
refund of any amount to which subsection (a) applies unless one of the pre- 
scribed conditions to allowance is met. 

An exception, however, is provided to this requirement for the filing of a 
new claim. Any claimant who instituted suit before June 15, 1957, for the 
recovery of any amount to which subsection (a) applies, is not to be barred 
by the new section 6423 (b) from the maintenance of such action as to any 
amount claimed in such action on such date if in such action he establishes 
one of the conditions to allowance required under subsection (a) with respect 
to such amount. 

Subsection (c) makes it clear that the period of limitations is not extended 
or opened as to any suit or proceeding which is barred, or as to any claim which 
is barred from any allowance. 

Subsection (d) provides that the new section is not to apply to any claim 
for drawback, any claim made in accordance with any law expressly providing 
for credit or refund where a commodity is withdrawn from the market, returned 
to bond, or lost or destroyed, or to any amount claimed with respect to a com- 
modity which has been lost and where a suit or proceeding was instituted before 
tune 15, 1957. It is not believed necessary to make the conditions to allowance 
applicable in these circumstances. In the case of the drawba. ck the normal 
competition in business transactions operates to give the purchaser the bcnefit 
of the drawback; where products have been lost, destroyed, or withdrawn from 
the market, the taxpayer is not in a position to obtain an unjust enrichment. 

Subsection (e) states the meaning of the i, erms "alcohol or tobacco tax, " "tax, " 
and "ultimate burden" for the purposes of this section. 

The terms "alcohol or tobacco tax" and "tax" are broadly defined to include 
all amounts paid or collected as tax (other than occupational taxes) with respect 
to distilled spirits, wines, beer, and tobacco products. They include anV amount 
previously collected as alcohol or tobacco tax, as well as such amounts which 
may be collected after the date of enactment of the bill. 

This subsection states the conditions under which the claimant is to be 
treated as having borne the "ultimate burden" of an amount of an alcohol or 
tobacco tax for the purposes of subsection (a) (1), and the conditions under 
which the owner referred to in subsection (a) (3) is to be treated as having 
borne such burden for the purposes of such subsection. It provides that the 
claimant (or owner where subsection (a) (3) is applicable) is to be treated as 
having borne the burden of the tax only if he has not, directly or indirectly 
been relieved of the tax or shifted it to someone else and only if there is no 
understanding or agreement as to such relief or shifting. In fact, this subsec- 
tion is iutended to prevent any refund or credit to which subsection (a) applies 
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if the claimant in any manner whatsoever has shifted the burden of the amount 
claimed or is in a position where such burden can be shifted. 

The subsection also provides that, where the taxed commodities have not yet 
been marketed, the claimant inust agree not to shift the burden, or to seek 
relief from it, and must post bond to assure compliance with this agreement. 

Section 2 of the bill is a technical amendment to the table of sections in sub- 
chapter B of chapter 65 of the code. 

Section 3, as amended by your committee, provides that the amendments 
made by this bill are not to apply to any credit or refund allowed or made 
before May 1, 1958. (This date was October 1, 19o7, under the bill as it passed 
the House. ) The bill thus applies to any credit, or refund of any amount to 
which subsection (a) of the new section 6428 applies, which is made or allowed 
on or after May 1, 1958, whether in pursuance of a court decision or otherwise, 
and whether the claim arose on, or before, or after the enactment of this bill. 

[H. R. 8794] ' 
A. DMISSIONS TO CERTAIN MUSICAL PERFORMANCES 

AND ATHLETIC EVENTS 
[Senate Report No. 1288, Eighty-fifth Congress, Second Session, Calendar Ão. 1805] 

[February 10, 1958] 
Mr. BYRD, from the Committee on Finance, submitted the following report to 

accompany H. R. 8794. 
The Committee on Finance, to whom was referred the bill (H. R. 8794) to 

provide an exemption from the tax imposed on admissions for admissions to 
certain musical performances, having considered the same, report favorably 
thereon with amendments and recommend that the bill as amended do pass. 

In general, the amendments made to the bill provide exemptions from the 
admissions tax for athletic games between teams composed of students from 
elementary or secondary schools or colleges: (1) where the gross proceeds are 
divided between the schools or colleges involved and hospitals for crippled 
children and (2) where the proceeds inure to an exempt educational, charitable 
or religious organization operated exclusively for the purpose of aiding and 
advancing retarded children. 

I. GENERAL STATEMENT 
This bill makes three changes in the exemptions from the excise tax on 

admissions, These are as follows: 
(1) Present law provides an exemption for "concerts" conducted by non- 

profit, civic or community membership associations. This bill, as passed by 
the House, substitutes the words "musical performances" for the word "con- 
certs. " Thus, an exemption will be available to nonprofit civic or community 
membership associations not only in the case of ballets, operas, operettas, 
symphonic orchestra concerts, and concerts and performances by local groups, 
but also in the case of musical comedies and reviews. 

(2) In the case of athletic games or exhibitions between teams composed of 
students from elementary or secondary schools or colleges, present law provides 
an exemption from the admissions tax if the proceeds inure to the benefit of a 
hospital for crippled children. Present law also provides an exemption in such 
cases where the proceeds inure exclusively to the benefit of the educational 
institutions involved in the athletic event. The bill, as amended by your com- 
niittee, provides an exemption in the case of these athletic games or exhibitions 
where the proceeds are divided between the educational institutions involved 
and hospitals for crippled children. 

(8) A. s indicated above, present law provides an exemption from the admis- 
sions tax in the case of athletic games or exhibitions between teams composed 
of students from elementary or secondary schools or colleges if the proceeds 
inure to the benefit of a hospital for crippled children. The bill, as amended 
by your committee, extends this exemption to tax-exempt educational, chari- 
table, or religious organizations operated exclusively for the purpose of benefit- 
ing retarded children. 

'Pubiic Law 8o — 880, page 088. 



II. REASONS EOR BILL 
A number of exemptions are provided under present law in the ease of the 

excise tax of 1 cent for each 10 cents charged for general admissions (if the 
charge is in excess of 00 cents). Three cha~ges will be made to this list bV 
H. R. 8704 as amended by your committee. 
A. Iiasicat performances 

Section 4288(a) (8) of present law exempts certain concerts from the admis- 
sions tax. This exemption is for any admissions to concerts conducted by a 
civic or conununity membership association if no part of the net earnings inures 
to the benefit of stoclrholders or members of the association. 

A number of nonprofit civic or community associations have assumed that this 
exemption applied to all of the musical performances they conducted, and as a 
result they ha. ve sold tickets tax free on this assumption. AIoreover, the In- 
ternal Revenue Service has held a substantial list of musical perfornmnces, 
chen conducted by one of these associations, to be exempt from the admissions 
tax as "concerts. " These include performances by symphony orchestras, bands, 
and vocal groups, and also such performances as ballets, classical dances, 
operas, and light operas. Despite this, the Internal Revenue Service recently 
held that the term "concerts" does not include musical comedies or reviews put 
on by these associations and that, as a result, such performances when con- 
ducted by these organizations are subject to the admissions tax. 

Your committee believes that the present definition of the Service as to what 
constitutes a "concert" and therefore, what results in an exemption from the 
admissions tax when conducted by one of these nonprofit civic or community 
membership associations, is arbitrary and should be changed. Your committee 
sees no reason, for example, to exempt "light operas" when conducted by such 
an association and not to exempt a musical comedy or review which may be 
presented by the same organization at its next performance. 

The first section of the bill, therefore, substitutes the words "musical per- 
formances" for the word "concerts" in the exemption from the admissions tax 
presently provided for nonprofit civic or community membership associations. 
In the ease of these organizations this will provide an exemption not only in 
the case of all performances previously classified as "concerts" but also in the 
case of musical comedies and reviews. 

This change will be eftective with respect to amounts paid on or after the first 
day of the first month which begins more than 10 days after the date of enactment 
of th'. 's bill. 

It is estimated that this provision will result in a negligible loss of revenue. 

B. Athletic games where proceeds are divided, between hospitals for crippled 
children and the schools involved 
The attention fo your committee has been directed. to eases where athletic 

games are played between college teams where the colleges involved are paid a 
flat guaranty and the proceeds remaining are turned over to hospitals for crippled 
children. Since the proceeds do not inure exclusively to the schools, or exclusively 
to the hospitals for crippled children, the Internal Revenue Service has held that 
no exemption is available with respect to the admissions charged for these games. 
This holding appears to be in accord with the specific words of the statute lmt 
has an arbitrary effect. Since an exemption is provided under present law in the 
case of these athletic games where all of the proceeds inure to the colleges in- 
volved, or to hospitals for crippled children, your committee believes that an 
exemption should also be available where the proceeds are divided between the 
hospitals for crippled children and the schools or colleges involved. Section 2 
of the bill as amended by your committee amends the sentence at the end of 
section 4288 (a) (1) (C) of the code to accomplish this result. 

This change will be effective with respect to amounts paid on or after the first 
day of the first month which begins more than 10 days after the date of enactment 
of this bill. 

It is estimated that this provision will result in a negligible loss of revenue. 

C. Athletic games for benefit of retarded children 
Instances have also come to the attention of your committee where all-star 

athletic games are played between teams composed of students from various 
schools or colleges where the proceeds from the game are turned over to tax- 
exempt educational, charitable, and religious organizations which are operated 
exclusively for the purpose of aiding and advancing retarded children. Present 



law would exempt admissions to such athletic games if the proceeds were turned 
ovei to hospitals for crippled children but not where the funds are used to benefit 
retarded children. Cases where the proceeds are used for the purpose of aiding 
and advancing retarded children appears to be a purpose quite similar to that of 
benefiting hospitals for crippled children and equally to merit exemption from 
the admissions tax. Therefore, section 8 of the bill, as amended by your com- 
niittee, adds a new paragraph (11) to section 4288(a) of the Code to accomplish 
this result. 

This neiv exemption will be effective with respect to amounts paid on or after 
the first day of the first month which begins more than 10 days after the date 
of enactment of this bill. 

It is estimated that this provision will result in a negligible loss of revenue. 

[H. R. 10021] ' 
TAXATION OF LIFE INSURANCE COMPANIES 

[House of Representatives Report No. 129G, Eighty-fifth Congress, Second Session] 

[J~Nunnv 23, 1958] 

Mr. Mzr. z, s, from the Committee on Ways and Means, submitted the following 
report to accompany H. R. 10021. 

The Committee on Ways and Means, to whom was referred the bill (H. R. 
10021) to provide that the 1955 formula for taxing income of life-insurance 
companies shall also apply to taxable years beginning in 1957, having considered 
the same, report favorably thereon without amendment and recommend that the 
bill do pass. 

PURPOSE 

The bill would amend the Internal Revenue Code of 1954 by applying the tax 
iinposed by section 802 on the income of life-insurance companies to taxable 
years beginning in 1957. Under present law this section applies only for taxable 
years beginning in 1955 or 1956. 

REASOX FOP, THE BILL 

I, ife-insurance companies have been taxed under various stopgap formulas 
since 1950. Each of these formulas has specified a tax computation for a par- 
ticul:ir year in lieu of the basic formula contained in the code, the method of 
t;ixation for life-insurance companies which was adopted in 1942. Both the 1942 
formula and the various stopgap formulas which have applied to date designate 
a part of investment income as taxable. 

Beginning in 1955, life-insurance compauies were taxed under a formula pro- 
vided by H. R. 7201 (Public Law 429 of the 84th Cong. ) [C. B. 1956 — 1, 858], which 
ivas originally presented as a permanent method of taxing life-insurance com- 
panies in 1955. At that time the Secretary of the Treasury en. dorsed the formula 
as a 1-year stopgap for 1955 with the uuderstanding that the Department of the 
Treasury would shortly submit a recommendation for permanent legislation on 
the basis of total income rather than on an investment-income formula. 

I'ollowing the Treasury's recommendation, the forinula of H. R. 7201 was ap- 
plied for 1955. The basic 1942 formula was not repealed and thus would apply 
to auy year for which new legislation is not enacted. Since the Treasury had 
noi; developed an alternative plan, the forniula of H. R. 7201 was again applied 
to 1!', &6 (Public Law 785" of the 84th Coug. , 2d sess. [C. B. 1956 — 2, 1179]). 

Since the Treasury has not as yet fully developed its proposals for a pernianent 
method of taxation of life-insurance couipanies. these companies are again faced 
with uncertainty as to the inethod uuder which thev ivill be taxed in respect to 
their operations for 1957, and unless new legislation is adopted the 1942 formula 
will apply. This development would nullify several important improvements 
in the technique of life-insurance compauy taxation contained in the formula 
of H. R. 7201. For example, that formula provides, in eiTect, a lower rate of 
tax applicable to the first million dollars of iurestment income, and vour com- 
mittee believes it desirable that this feature be retained iu the law as an aid to 
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small life-insurance companies. In addition, that forniula provides a method of taxing income allocable to accident and health-insurance business of life-insur- ance companies which is based upon the actual earnings on the reserves of such business instead of hypothetical earnings, as provided by the 1942 formula. 3Vhile the 1942 formula, if allowed to conic into operation, would raise more revenue from life-insurance companies than an extension of the formula of H. R. 7201, the reason for abandoning the 1942 forinula was that, under the particular conditions existing in 1947 through 1949, the 1942 forniula would have provided virtually no revenue at all to the Federal Government. Your committee believes 
that it would be unreasonable to return to a fundamentally unsound tax formula 
simply because under the changed conditions of 1957 it would produce a larger 
amount of revenue. 

The Treasury Department approves of extending the formula of H. R. 7201 to 
1957, 

Accordingly, since the Treasury Department has not as yet fully developed its 
proposal to provide a permanent inethod of taxing life-insurance companies, and 
in view of the fact that the Secretary of the Treasury has informed your coin- 
mittee that specific proposals will be advanced in the verv near future, your 
committee is unanimous in urging the passage of H. R. 10021. 

EXPLANATION OF HE BILL 
Section 802(a) of the Internal Revenue Code of 1954 imposes a tax on the 

income of life-insurance coinpanies for taxable years beginning in 1955. Sec- 
tion 802(c) imposes, also for taxable years beginning in 1955, an alternative tax 
on certain life-insurance companies having non-life-insurance business. Your 
committee's bill would amend subsections (a) and (c) of section 802 by in- 
serting "beginning after December 81, 1954, and before January 1, 1958" in place 
of "beginning in 1955 or 1956". 

Section 811 imposes tax under a different formula for taxable years begin- 
ning after December 81, 1956. This date is amended to December 61, 195. 

[H. R. 10021]" 
TAXATION OF LIFE-INSURANCE COMPANIES 

[Senate Report No. 1368, Eighty-fifth Congress, Second Session, Calendar No. 1360] 
[March 10, 1958] 

MR. BYan, from the Committee on Finance, submitted the following report 
together with minority views to accompany H. R. 10021. 

The Committee on Finance, to whom was referred the bill (H. R. 10021) to 
provide that the 1955 formula for taxing income of life-insurance companies 
shall also apply to taxable years beginning in 1957, having considered the same, 
report favorably thereon without amendment and recommend that the bill do 
pass. 

PURPOSE 

The bill would amend the Internal Revenue Code of 1954 by applying the tax 
imposed by section 802 on the income of life-insurance companies to taxable 
vears beginning in 1957. Under present law this section applies only for taxable 
years beginning in 1955 or 1956. 

REASOV FOR THE BILL 
Life-insurance companies have been taxed under various stopgap formulas 

since 195. Each of these formulas has specified a tax computation for a par- 
ticular year in lieu of the basic formula contained in the code, the method of 
taxation for life-insurance companies which was adopted in 1942. Both thc 
1942 formula and the various stopgap formulas which have applied to date 
designate a part of investment income as taxable. 

Beginning in 1955, life-insurance companies were taxed under a formula 
provided by H. R. 7201 (Public Law 429 of the 84th Cong. [C. B. 1956 — 1, 858] ), 
which was originally presented as a permanent method of taxing life-insurance 
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companies in 1055. At that time the Secretary of the Treasury endorsed the 
formula as a 1-year stopgap for 1955 with the understanding that the Depart- 
ment of the Treasury would shortly submit a recommendation for permanent 
legislation on the basis of total income rather than on an investment-income 
formula. 

Following the Treasury's recommendation, the formula of H. R. 7201 was 
applied for 1055. The basic 1042 formula was not repealed and thus would 
apply to any year for which new legislation is not enacted. Since the Treasury 
had not developed an alternative plan, the formula of H. R. 7201 was again 
applied to 1956 (Public Law 785~ of the 84th Cong. , 2d sess. ). [G. B. 1056 — 2, 
1179] 

Since the Treasury has not as yet fully developed its proposals for a permanent 
method of taxation of life-insurance companies, these companies are again faced 
with uncertainty as to the method under which they will be taxed in respect to 
their operations for 1957, and unless new legislation is adopted the 1942 formula 
will apply. 

Although a reapplication of the 1942 formula would increase the overall tax 
liabilities of life-insurance companies by an estimated $124 million or about 48 
percent above the stopgap method, it would also involve substantial shifts in 
burden among, companies, in relation to their total tax load and their taxable 
capacity. 

Several factors account for this varying impact. One is the special treatment 
for smaller companies provided under the stopgap law but not under the 1942 
formula. The 1042 formula provides a 77. 66-percent reserve and other policy 
liability deduction for all companies in 1957, leaving 22. 64 percent of their net 
investment income subject to tax at regular corporate rates. The stopgap 
method generallv allows an 85-percent deduction, leaving 15 percent of the 
income subject to tax. However, the deduction is 87+s percent on the first $1 
million, leaving 12~/s percent of this amount subject to tax. Consequently, for 
very large companies the shift from an 85-percent to a 77. 66-percent deduction 
would mean about a 49-percent increase in the tax base and tax liability. For 
companies with incomes under $1 million, the shift would be from 87+s percent 
down to a 77. 66-percent allowance, involving about a 70-percent increase in their 
tax base. Because of the interplay of the insurance company deduction and the 
surtax exemption for corporations generally, the percentage increase in tax 
would be still greater at some income levels, ranging as high as 186 percent for 
a company with $200, 000 net investment income. 

The Treasurv Department in public statement before the Committee on 
Finance on Wednesday, March 5, 1958, promised to submit its recommendations 
for a permanent tax formula for life-insurance companies to the House Com- 
mittee on Ways and Means on Monday, April 7, 1058. 

The Secretary of the Treasury in identical letters of January 10, 1958, to the 
chairmen of the Senate Committee on Finance and House Committee on Ways 
and Means, said: 

Pursuant to various conversations which we in the Treasury have had 
with you and other members of your committee, I am u riting with refer- 
ence to the income-tax law which will apply to the 1057 earnings of life- 
insurance companies, concerning which the znexubers of your committee 
and the Treasury have been and are receiving a large number of 
inquiries. 

As you know, in the absence of new legislation, life-insurance com- 
panies will be taxed for the year 1957 in accordance with the 1942 for- 
mula which has not been applied since 1948. I believe it to be generally 
agreed that the application of the 1942 formula would, after a lapse of 
8 years, produce some inequitable results. 

For the taxable years 1049 through 1056 a succession of interim laws 
were adopted, of which the roost recent was thc law efiective for the 
taxable years 1055 and 1056. 

The Treasury Department believes that it is most desirable that a 
permanent method of taxation of life-insurance companies be worked out, 
and we hope to propose in the very near future an approach which we 
believe will be reasonable and equitable for the foreseeable future. 

I am sure that the House Ways and Means and the Senate Finance 
Committees will want to consider any such proposals in the light of 
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testimony that will be submitted and other considerations which the 
members of your committee may want to suggest or evaluate. 

Under these circumstances, and because of the complexity of the 
subject, it is not probable that final legislation, along whatever lines the 
Congress determines is appropriate for permanent legislation, could be 
adopted before March 15 when the returns for the 1957 taxable year 
are due. 

An important fact is we are dealing with institutions with responsi- 
bility for the insurance policies of millions of American people and 
final decisions by the life-insurance companies as to policy dividends 
and surpluses for the vear 1957 will depend to some extent on the final 
determination of their tax liability. In view of this, and in order to 
assure full consideration of the best permanent niethod of taxation of 
insurance-company income, it would seem reasonable to extend the law 
eftective for the tameable years 1055 and 1050 for another year and make it 
applicable for 1057 income. It would be my hope that we could then 
proceed to work out a perinanent method of taxation in this area which 
would be fair and equitable. 

Accordingly, the Treasury would go along with an extension of the 
1055 legislation so that it might be applied to 1057 income of life- 
insurance companies. 

In reiterating the position of the Treasury Department in favoring the ex- 
tension of the 1955 stopgap formula as proposed in H. R. 10021, the following 
letter was subsequently submitted to the chairman: 

TREAsURY DEPARTMENT, 
Washington, iVarch 6, 1968. 

Hon. Hsanx F. Bran, 
Chairman, Committee on Finance, 

United States Senate, Washington, D. C. 
Mv DEsn Ma. CHsIR~s. z: I want to make the record clear that no statement 

which I made yesterday before vour committee was intended to indicate any 
dissent from the statement which the chairman of the House Committee on 
Ways and 5Ieans made before the House on II. R. 10021. 

With reference to the tax to be imposed on life-insurance compan''es, all of 
use are most interested in permanent legislation which will obviate any need 
for annual review. Satisfactory permanent legislation, in our opinion, would 
not be achieved either by the 1042 law or by an indefinite extension of the 1955 
stopgap formula. 

Under the circumstances, the Treasury advised the Ways and Means Com- 
mittee that it was agreeable to the application of the stopgap legislation for 
1 year, and thus joined with the Ways and Means Committee in such an exten- 
sion. This is in accord with the statement of the chairman of the House Ways 
and Means Committee on January 30 in the House. 

Sincerely yours, 
Dxz Trraoop S&fITH, 
Deputy to the Secretary. 

MINORITY VIEWS 

The evidence presented to the Senate Finance Committee does not, in our 
opinion, justify passage of H. R. 10021. 

The provisions of the Internal Revenue Code with respect to life-insurance 
companies were enacted in 1042. It is under terms of this law that the 1957 
tax liabilities of insurance concerns have accrued and on which payment is due 
March 15, 1058. Mr. Dan Throop Smith, deputy to the Secretary of the Treas- 
urv, testified before the committee that the United States Treasury Department 
would "go along" with enactment of H. R. 10021. When asked, however, if he 
knew of "undue hardship that would be imposed or that is imposed by tbe 
present tax law, " he answered, "Hardshipj No; I am not aware of any. " 

Then, when asked if it would be unreasonable to require insurance companies 
"to pay their tax liability as levied under the present law, " Mr, Smith replied, 
"Not to my knowledge, that would not be unreasonable either. " 

Moreover, witnesses from the insurance industry itself did not claim that the 
1042 law generally constituted an undue hardship. Iudeed, one of the wit- 



nesses, Mr. Charles A. Taylor, president of the Life Insurance Company of 
Virginia, said, "No, sir, I cannot come here begging for relief * " "" 

In fairness to the insurance companies, it should be said that the 1942 law 
has upon several occasions been superseded by temporary legislation, and that 
many insurance companies presumed, or were led to believe, that it would again 
be superseded with respect to 1957 income. Congress has not done so, however, 
and 1957 taxes are now owed. 

So, passage of H. R. 10021 now would constitute retroactive tax reduction 
for insurance companies in an amount estimated to be $124 million. 

The record of the hearings before the Senate Finance Committee fails to 
identify the principal beneficiaries of the enactment of H. R. 10021. Since the 
bill was reported by the committee, we have conducted a preliminary examina- 
tion of the financial statements of the 10 largest life-insurance companies. 
From this examination, it would appear that of the $124 million in tax forgive- 
ness that would be shared by more than 1, 000 life-insurance companies, should 
H. R. 10021 be enacted, the 10 largest companies would receive approximately 
$75 million. The record of committee hearings contains no evidence whatsoever 
that existing law levies an unfair or unreasonable tax burden on these principal 
beneficiaries of the bill. 

Retroactive tax reduction, or tax forgiveness, is a highly questionable proce- 
dure and should be resorted to only in cases of extreme hardship and clear 
justificatio. The record contains no evidence of such hardship or justification 
in this case. 

CLINToN P. ANDERsoN. 
A. LRERT GORE. 
JoIIN J. WILLLaMS. 

[H. R. 8268]" 
UNRELATED BUSINESS TAXABLE INCOME OF CERTAIN 

TESTAMENTARY CHARITABLE TRUSTS 
[Senate Report No. 1402, Eighty-fifth Congress, Second Session, Calendar No. 1427] 

[March 20 (legislative day, March 17), 1958] 

Mr. Byrd, from the Committee on Finance, submitted the following report to 
accompany H. R. 8268: 

The Committee on Finance, to whom was referred the bill (H. R. 8268) to 
amend section 512 of the Internal Revenue Code of 1954, haring considered the 
same, report favorably thereon without amendment and recommend that the 
bill do pass. 

By virtue of this act, the Committee on Finance accepts the report of the 
Committee on Ways and Means, which is as follows: 

I. GENERAL STATEMENT 

H. R. 8208, as amended by your committee, revises the definition of the term 
"unrelated business taxable income" contained in the 19O4 code. The general 
effect of this revision is to accord the same tax treatment for income distributed 
with respect to limited-partnership interests held by certain testamentary chari- 
table trusts that is presently accorded income derived from dividends received 
by such trusts. The bill, as amended, excludes from the definition of unrelated 
business taxable income the income derived from a limited-partnership interest 
only to the extent that the income attributable to such interest is actually dis- 
tributed. This provision is to be ei'fective with respect to taxable vears of trusts 
beginning after December 31, 1955. 

II, REASONS FOR THE BILL 
Under existing law, a charitable trust is taxable with respect to its unrelated 

business income. The Revenue Act of 1950 first niade cliaritable organizations— 
whether they were tax-exempt organizations or were trusts otherwise entitled 
to the unlimited deduction for charitable contributions — taxable with respect 

's Public Law 86 — 367, page 633. 
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to their unrelated business income. Such income was made t:&xable to prevent 
unfair competition. It was believed that charitable organizations should not be 
able to use their tax exemption to obtain tax-free profits with which they could 
expand their business operations, and that they should not be able to use their 
tax exemption to acquire businesses. Certain types of income, however, were 
not made subject to tax. In the words of the report of the Committee on 
Finance: 

"Dividends, interest, royalties, roost rents, capital gains and losses, and 
similar items are excluded from the base of the tax on unrelated income because 
your committee believes that they are passive in character and are not likely 
to result in serious competition for taxable businesses having similar income. 
Moreover, investment-producing incomes of these types have long been recog- 
nized as a proper source of revenue for educational and charitable organizations 
and trusts" (S. Rept. 2375, 81st Cong. , 2d sess. , pp. 30 — 81). 

No specific exception was made, however, for income received from a partner- 
ship interest. Thus, under existing law, income from a partnership interest 
held by a charitable organization — whether the yartnership interest is that of 
a general partner or that of a limited partner — is unrelated business income 
except to the extent that the income received by the partnership is specifically 
excluded as dividends, interest, royalties, and the like. It is the belief of your 
committee that other income derived from certain limited-partnership interests 
may also be passive in character and that, to the extent such partnership income 
is distributed (and subject to other limitations also designed to prevent the 
forms of abuse which the unrelated business income tax is intended to prevent), 
such income should be excluded from the tax base. 

Where a charitable trust has an interest as a general partner, the income 
from such interest cannot be considered passive because the charity does not 
have a mere investment interest in the partnership, but, rather, has the same 
rights and liabilities with respect to the management, control, and operation 
of the partnership business that any other partner has. Where, on the other 
hand, the interest of a charitable trust is solely that of a limited partner in a 
partnership created under the laws of a State which reco nize such interests 
and which do not permit a limited partner to take part in the control of the 
business of the partnership an&1 retain liability merely as a limited partner, the 
income derived from such an interest may be regarded as passive in character 
and, under the limitations and safeguards provided by this bill, would not be 
likely to result in serious competition to taxable businesses. Thus, where a 
limited-partnership interest is held by a charitable trust which is required to 
distribute currently all of its income exclusively for charitable purposes and 
which is required ultimately to distribute the trust corpus for such purposes, 
there is not a problem of unfair competition f the only income from the limited 
partnership interest which is excluded from the tax base is the income mhich 
is received from the partnership, since the partnership cannot retain the income 
from such interest mithout subjecting such income to tax. The charity's tax 
exemytion cannot be used to obtain tax-free profits mith which to expand the 
partnership business operations. Your committee believes that, with the addition 
of this conduit rule — denying the exclusion to the extent that the partnership 
income is not actually distributed by the partnership — the income from such an 
interest is passive in character and does not permit the use of the charitable 
tax exemption for unfair business competition. 

H. R. 8208, as amended, provides additional limitations upon the exclusion. 
It is provided that, if the charitable trust is a general partner in the partner- 
ship (or is liable as a general partner in the partnership), the provision shall 
not apply for income received from the partnership interest in that year or any 
subsequent year. This restriction insures that the income received from the 
charitable trust will be wholly passive in character, and will also yrevent 
manipulations intended to use the charitable trust tax exemption for business 
purposes. Similarly, the bill applies only to limited-partnership interests ac- 
quired by virtue of a mill, and, therefore, does not apply, for example, to 
interests which are yurchased by a charitable trust. Thus, in addition to 
subjecting to tax partnership income that is retained by the partnership, the 
bill prevents a charitable trust from using its other assets to acquire or enlar e 
a limited-partnership interest and thereby expand the scope of the partnership 
business activities. Finally, the bill applies only in the case of a trust createrl 
by virtue of the provisions of the mill of an individual who died after August 
10, 1954, and before January 1, 1957. The bill is effective only with respect 
to taxable years of trusts which begin after December 31, 1955. 
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III. EXPLANATION OF THE BILL 

Subsection (a) of the bill amends section 512(b) of the 1954 code by adding 
at the end thereof a new paragraph (18). The new paragraph (18) is appli- 
cable in the case of a trust which meets the following four conditions: 

(1) The trust must be created by virtue of the provisions of the will of an 
individual who died after August 16, 1954, and before January 1, 1957. 

(2) The trust must, by virtue of the provisions of such will, be a limited 
partner in a partnership which is created under the laws of a State providing 
for the creation of limited partnerships. In addition, under the laws of that 
State, a limited partner must not have any right to take part in the control 
of the business of the partnership without becoming liable as a general partner. 
This condition prevents a charitable trust from qualifying under the new para- 
graph by acquiring a limited-partnership interest under a general investment 
power granted to the trustees. For example, if the terms of the decedent's 
will do not purport to transfer a limited-partnership interest to a charitable 
trust created by virtue of the provisions of the decedent's will, but do give 
broad investment powers to the trustees, a purchase of a limited-partnership 
interest by the trustees will not qualify the trust for any exclusion under the 
new paragraph (18), notwithstanding the fact that such an investment is 
proper or even is specifically contemplated by the trust instrument. However, 
if the terms of the decedent's will do purport to transfer a limited-partnership 
interest to the charitable trust, this second condition is complied with (assum- 
ing the partnership interest is created under the laws of a State meeting the 
requireruents set forth therein), notwithstanding the fact that the partnership 
may have to be reconstituted on the decedent's death (as, to convert the de- 
cedent's genera. l-partnership interest into that of a limited partner) or that 
the partnership agreement also makes provision for the transfer of the limited- 
partnership interest to the charitable trust. I'urthermore, if the terms of the 
will purport to transfer to the charitable trust a limited-partnership interest 
and, in addition, transfer other assets to the charitable trust, if the trustees 
acquire an additional interest as a limited partner by the use of the other assets 
the additional interest does not constitute a limited-partnership interest acquired 
by virtue of the provisions of the will. 

The second condition also limits the exclusio~ provided by the new paragrapn 
(18) to trusts which are limited partners in a partnership created under the laws 
of' a State which provide for the creation of limited partnerships. For example, 
the trust may be created under the laws of any State which has adopted the 
Uniform Limited Partnership Act. Moreover, under this condition, if under 
State law a limited partner can take part in the control of the business and 
remain liable merely as a limited partner, the new paragraph (18) will not 
apply. 

(8) The trust may not, either before or during a taxable year of the partner- 
ship which ends within or with the taxable year of the trust, be a general 
partner or be liable as a general partner. This condition prevents a charitable 
trust, from qualifying for the exclusion provided by the new paragraph if the 
trust has 2 interests in a partnership — 1 as a general partner and 1 as a limited 
partner. Furtherm. ore, if at any time the interest of the trust as a limited 
partner is converted into that of a general partner, this provision will not 
apply for that year or for anv future year. 

(4) The trust must be required, under the terms of the governing instrument 
and applicable local law, to distribute currently all of its trust income (within 
the meaning of sec. 648 (b) ) exclusively for religious, charitable, scientific, 
literary, or educational purposes. In addition, the trust must be required 
ultimately to distribute all of its corpus exclusively for such purposes. 

Where all of the four conditions enumerated above are met by a trust, there 
shall be excluded from the term "unrelated business taxable income" the trust's 
share of gross income of the partnership as such limited partner (and of the 
partnership deductions directly connected with such incoroe). The trust's share 
of gross income and deductions shall be determined under section 512(c), 
taking ini. o account the exceptions, additions, and limitations contained in 
section 512(b) except for those contained in the new paragraph (18) and 
in paragraph (11). Iiowever, if the trust's share of gross income exceeds its 
share of deductions, the exclusion applies only to the extent that the partner- 
ship makes distributions during its taxable year (or on or before the 15th day 
of the 4th calendar month after the close of such taxable year) which are 



attributable to such gross income. In determining whether a partnership 
makes distributions within the requisite period which are attributable to the 
trust's share of gross income, distributions shall be treated as attributable 
first to gross inco&ne other than the trust's share of gross income excluded 
under the new paragraph. I&'or example, if a partnership has incon&e which 
under present law mould be excluded fron& unrelated business taxable income 
(such as interest or dividends) and in addition has income which would not 
be so excluded, then, in detern&ining whether and to what extent the trust 
is taxable, distributions by the partnership will be attributable first to income 
already exempt. The eiTect of this rule wi11 be to tax the trust to the eztcnt 
that the partnership retains any part of the income attributable to the trust's 
interest in the partnership. 

The bill further provides that, distributions shall be properly adjusted, und& r 
regulations prescribed by the Seer& i. ary or his delegate, to the extent necessary 
to refiect capital contributions to the partnership made by the trust, income 
of the partnership ezempt from tax under the internal-revenue title, and for 
other items. Thus, for example, if a distribution is made by a partnership to 
a charitable trust with respect to the limited-partnership interest held by the 
trust and thereafter the trustees make a capital contribution to the partnership, 
the amount of the prior distribution may be reduced under this provision. 
Similarly, a reduction in the amount of a distribution would be made where the 
partnership received taz-exempt interest and the trust's share of such interest 
was not distributed by the partnership. 

Subsection (b) provides that the amendment made by this bill shall apply to 
taxable years of trusts beginning after December 81, 1&dfio. 

The Treasury Department has raised no objection to the merits of the bill, 
but is opposed to retroactive legislation. 
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PART V 

ADMINISTRATIVE AND MISCELLANEOUS 
MATTERS 

ORGANIZATION AND FUNCTIONS 
SPECI VL TECHNICAL SERVICES DIVISION 

RUSSELL C. HARRINGTON' 
CO777771 r sa7077PP. 

(Filed bv the Division of the Federal Register on 3lav 7, 1058, S:48 a. m. , and 
published in the issue of the Ferleral Register for hlay ti, 10, &8, 23 F. R. 0070. ) 

(00g) 

Paragraph 1113. 62 of the statement on organization and functions of 
the Internal Revenue Service which was published in 21 F. R. 10424 — 5, 
Decenlber 28, 1956 [C. B. 1957 — 1, 679] is hereby amended to read as 
follows: 

1118. 62 8pec7'&tl Teohrrio&rl 8& r rrices Dir 7'sio7L The Spechtl Tech- 
nical Services Division conducts a program of technical services which 
includes the preparation and issuance of replies to communications 
which relate to general technical inforlnation. It provides technical 
research and reference material and services for National Office person- 
nel. It conducts special studies of tax problems for the purpose of 
reducing areas of controversy, promoting uniformity and establishing 
policy guidance. It periodically prepal. es and publishes summaries 
of technical developments for Service personnel, prepares tax guides 
for the public, reviews technical material used for training Service 
personnel, dev~elop technical materials for use in annual training 
institutes in district offices, and reviews tax guide material prepared 
outside the Service. The Division conducts a program for the selection 
and publication of precedent rulings, decisions, procedures, policy 
announcements, and other statements in the Internal Revenue Bulletin. 
It provides expert technical advice on engineering and valuation 
aspects of tax determinations, and grants (or denies, as the case may 
be) permission to taxpayers to change the method of accounting for de- 
pletion, depreciation, and obsolescence. It replies to and makes deter- 
minations on inquiries arising from within the Service, Taxpayers, 
and others on engineering and valuation matters which do not involve 
the establishment of precedents. The Division Director is responsible 
for and supervises the activities of four branches: Technical Reference 
Branch, Technical Projects Branch, Bulletin Branch, and Engineering 
and Valuation Branch. 

Dated: Apri129, 1958. 
[SEAL] 
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STATEMENT OF PROCEDURAL RULES (AMENDED) 
26 CFR — PART 601 I 

This part, as filed with the FEDERAL REGISTER on June 29I 19551 
and as last amended on August 4, 1956 [C. B. 1956 — 2, 1872], is 
further amended as follows: 

PARAoRAPII 1. The Table of Contents is amended as follows: 
(A) By striking out the heading of Subpart C and inserting in 

lieu thereof the following: 
SUBPART C PRovIBIGNs RELATING To DIsTILLED SPIRITsy YVINEy BEERy TOBAcco 

PRODUCTS, TOBACCO MATERIALS, CIGARETTE PAPERS AND TUBES, AND CERTAIN 
FIREARMS 

(B) By striking out the heading of section 601. 816 and inserting 
in lieu thereof the following: 
601. 816 Claims. 

(C) By inserting immediately preceding section 601. 826 an un- 
designated center heading as f olio ws: 

SEIZED PROPERTY 

(D) By striking out the heading of section 601. 826 and inserting 
in lieu thereof the followinq: 
601. 826 Seizure and forfeiture of personal property. 

PAR. 2. Section 601. 101(b), 8cope, is amended by striking out the 
seventh sentence and insertin~g in lieu thereof the following: 
The procedural rules of the Service with respect to distilled spirits, wine, 
beer, tobacco products, tobacco materials, cigarette papers and tubes, and 
certain firearms are described in Subpart C. 

PAR. 8. Section 601. 104, Coi. IEoTioN FUNoTioNS, is amended as 
follows: 

(A) By striking out ", revenue agent, " in the second sentence of 
paragraph (a)(1). 

(B) By striking out the eighth sentence of paragraph (a) (1) and 
inserting in lieu thereof the following: 
In the case of certain individual income taxpayers having gross income not 
exceeding an amount prescribed by law and consisting of income from speci- 
fied sources, a special form (Form 1040A) is prescribed upon which the tax- 
payer may set forth the information necessary to a determination of his tax 
liability. The taxpayer may compute the tax on Form 1040A and transmit 
with the return any unpaid balance of the tax, or he may have the district 
director compute the tax and mail him a notice stating the amount of tax due. 

(C) By striking out the last sentence of paragraph (c) (2) and 
inserting in lieu thereof the following: 

28 U. S. C. 2468. 
PAR. 4. Section 601. 105, ExAMINATioN or RErvRNs AND CLAIMs 

I"oR REFIIND& CREDIT oR ABATEMENT 
& 

DETERMINATIDN oF CoRREGT TAX 
LIABILITY~ is amended as follows: 

(A) By striking out "deficiency" in the third sentence of para- 
graph (a) and inserting in lieu thereof "additional tax". 

(B) By striking out "by the Collection Division" in the fourth 
sentence of. paragraph (a). 

(C) By striking out "collection" in the third sentence of para- 
graph (b) (1) and inserting in lieu thereo f "revenue". 

I 23 F. R. 3124. 



(D) By striking out the second sentence of paragraph (b) (2) and 
inserting in lieu thereof the following: 
Ordinarily these are returus which do not disclose activities involving the 
conduct of a business, and, iu some cases, returns which disclose business 
activities aud which involve adjustments of a minor nature. 

(K) By striking out the third and four(h sentences of paragraph 
(b) (4) and inserting in lieu thereof the following: 
The taxpayer will be furnished a statement ezplaiuing the proposed adjust- 
meuts as a basis for requesting au iuformal conference, if &lesired. Such in- 
formal conference will afford thc taxpayer an opportunity to discuss orally 
the proposed adjustments prior to ihe preparation of the czauiining agent's 
final report. 

(F) By stril-ing out the last three sentences of paragraph (c) (1). 
(6) By striking out the secoIul sentence ol paragraph (c) (2) and 

inserting in lieu thereot the lollowing: 
This procedure, however, is not applicable iu the determiuation of liability for 
any ezcise taz imposed by subtitle E of the Internal Revenue Code (relating 
to alcohol, tobacco, machine guns aud certain other firearms), or by subchapter 
D of chapter 78 (relating to certain import taxes) insofar as it relates to alco- 
hol and tobacco. 

(H) by inserting "final" after "agent's" in the second sentence of 
paragraph (c) (3). 

(I) By striking out, paragraph (d) and inserting in lieu thereof 
tire following: 

(d) Thirty-day letter8 and prote8ts — (1) Genera/, . — The report of the ex- 
amining agent, as approved after review, recommends oue of four determina- 
tions: 

(i) Acceptance of the return as filed and closing of the case; 
(ii) Assertion of a given deficiency or additional tax; 
(iii) Allowance of a given overassessment, with or without a claim for 

refund, credit, or abatement; 
(iv) If a claim for refuud, credit, or abatement has been filed and has 

been found wholly lacking in merit, denial of the claim. 

If any one of the last three determinations is made (except a full allowance of a 
claim in respect of any tax), unless the taxpayer has previously agreed with 
the finding by siguing an agreement form as above described iu this section, the 
district director sends to the taxpayer a preliminary or '80-day letter". This 
is a form letter which states the determination proposed to be made. It is ac- 
companied by a copy of the examining agent's report explaining the basis of 
the proposed determination. It suggests to the taxpayer that if he concurs in 
the recommendation, he indicate his agreement by executing and returning the 
enclosed form of waiver or acceptance. The preliminary letter also advises the 
taxpayer that if he disagrees with the proposed determination, he unsay file a 
written protest under oath within 00 days (from the date of the letter) stating 
the grounds for his disa reement aud may have a hearing in the Appellate Divi- 
sion of the region if requested, and if that Division has jurisdiction (see 
5601. 106(a) (8) ). Failure by the taxpay'er to make any response within 60 
days will result in the issuance of a statutory notice of deficieucy or other 
appropriate action, such as the issuance of a notice of adjustment or the de- 

nial of a claim in income, profits, estate and gift tax cases, and appropriate 
adjustment of the tax liability or denial of a claim in excise and employment 
tax cases. 

(2) Protests. — (i) If the tazpaver chooses to file a protest against the pro- 
posed determination set forth iu the "80-day letter", his protest should be filed 
in the district director's ofhce and, following review of the protest, the ease will 

be referred to the Appellate Division of the region if that Division has juris- 
diction. The taxpayer will also be accorded a conference in the Appellate Divi- 

sion if he requests it. Protests should be filed in triplicate. Xo particular 
form of protest has been prescribed. However, instructions for the prepara- 
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tion of protests are sent with the "80-day letter". For a description of the pro- 
cedure in the Appellate Division, see section 601. 106. 

(ii) Protests against proposed determinations of excise taxes imposed 
by chapter 85 of the Code (relating to wagering), and subchapter A of 
chapter 89 (relating to narcotic drugs and marihuana), which are excluded 
from Appellate Division jurisdiction, are reviewed in the Audit Division 
of' the district director's office. In the event that an agreement with the 
taxpayer is reached, he will be requested to execute an appropriate agree- 
ment form. If consideration of the protest does not result in closing the 
case on an agreed basis, the taxpayer is notified of the conclusions reached. 
Any additional tax will then be assessed or any overpayment, will be credited 
or refunded. 

(J) By striking out "Claims" in the first sentence of paragraph 
(e) (9) and inserting in lieu thereof "Generally, claims". 

(I&) By adding at the end of paragraph (e) the following new 
subparagraph: 

(6) For special procedure applicable to claims for payment in respect of gaso- 
line used on a farm for farming purposes, for nonhighway purposes, or by local 
transit systems, see sections 6420 and 6421 of the Code and section 601. 402(c) (8). 

PAR. 5. Section 601. 106, AFPEr. r. ATE ZvNOTIONs, is amended as 
follows: 

(A) By striking out the first sentence of paragraph (b) and in- 
serting in lieu thereof the following: 
In any ease in which the district director has issued a preliminary or "80-day 
letter" and the taxpayer files a written protest under oath against the pro- 
posed determination of tax liability, except as to those taxes described in para- 
graph (a) (8) of this section, the taxpayer has the right (and will be so advised 
by the district director) of administrative appeal to the Appellate Division of 
the region, 

(B) By striking out the last sentence of paragraph (d) (1) (i) and 
inserting in lieu thereof the following: 
As an incident to such settlement the taxpayer may also be required to execute 
an agreement providing that prompt payment of the agreed deficiency or addi- 
tional tax, together with interest due thereon, will be made and that no claim 
for refund will be filed or prosecuted other than for the agreed amount of any 
overassessment. 

(C) By striking out the last sentence of paragraph (d) (1) (ii) and 
inserting in lieu thereof the following: 
In any other unagreed case, the case and its administrative record will be 
returned to the district director with directions to take such action with respect 
to the tax liability determined in the Appellate Division as may be appropriate, 
such as the issuance of a statutory notice of disallowance of a claim for refund 
or credit in whole or in part, the preparation of a notice of adjustment or 
other appropriate action, or the collection of any additional tax (excise and 
employment tax cases). 

(D) By striking out paragraph (f) (5) and inserting in lieu 
thereof the following: 

(5) Rule V. — In order to bring an income, profits, estate or gift tax 
ease in prestatutory notice status or an unagreed employment or excise tax 
ease before the Appellate Division, the taxpayer must first file with the district 
director of internal revenue a written protest setting forth specifically the 
reasons for his refusal to accept the district director's findings. The protest 
and any new facts, law, or argument presented therewith will be reviewed by 
the district director for the purpose of deciding whether further development 
and action is required prior to referring the case to the Appellate Division. 

PAR. 6. Section 601. 108, REvIEw oF . OvERAssEMENTS ExoEEDING 
$100, 000, is amended as follows: 



667 

(A) By striking out the last sentence of paragraph (b). 
(B) By striking out the last two sentences of paragraph (c) and 

inserting in lieu thereof the following: 
If the final determination involves a re]ection of a claimed overpayment 
in whole or in part, a statutory notice of disallowance will be sent by registered 
mail to the taxpaver, except ivhere the taxpayer has filed a written waiver 
of such notice of disallowance. See section 0582(a) (1) and (3) of the Code. 

PAR. 7. Section 601. 201, RIir, INGS AND DETERMINATION LZTTERs, 18 
an&ended as follows: 

(A. ) By striking out paragraph (c) (4) and (5) and inserting in 
lieu thereof the following: 

(4) District directors of internal revenue are authorized to issue deter- 
mination letters involving the exempt status of an organization described in 
section 501(c) or (d) or section 521 of the Code with respect to the filing of 
returns or the payment of income tax. Such determination letters are re- 
stricted to routine deterininations in ivhich the application of the law to the 
facts shown on the exemption application filed by the organization is clear and 
which do not present an involved or questionable issue. District directors are 
not authorized to issue determination letters involving questions concerning the 
provisions of section 502 (relating to feeder organizations), section 508 (relat- 
ing to prohibited transactions), section 504 (relating to accumulations of 
income), or sections 511 through 515 (relating to unrelated business inconie 
tax). Exemption applications presenting involved or questionable issues will 
be forwarded by' the district director of internal revenue to the National Office 
in Washington, D. C. , for the issuance of a ruling. Requests for determination 
letters involving the provisions of sections 502, 508, 504, or 511 through 515 
should be submitted to the Commissioner of Internal Revenue, Washington 25, 
D. C. See also paragraph (k) of this section. 

(5) District directors are authorized to issue determination letters, if re- 
quested by taxpayers, involving the qualifications of pension, annuity, profit- 
sharing, and stock bonus plans under section 401(a) of the Code, and the 
status for exemption under section 501(a) of the Code of trusts forining a 
part of such plans, as provided in paragraph (I) of this section. Hoivever, 
advance determination letters as to the qualification of such plans under sec- 
tion 401(a), and the status for exemption under section 501(a) of trusts form- 
ing a part of such plans, are not required under the Code or corresponding 
regulations as a condition precedent for obtaining any of the tax benefits 
pertaining to qualified plans and exempt trusts. 

(B) By striking out the first sentence of paragraph (f) (1) and 
inserting in lieu thereof the following: 
Except as provided in subparagraph (2) of this paragraph, requests for deter- 
mination letters and rulings should be submitted in duplicate if more than one 
issue is presented in the request. 

(C) By striking out paragraph (f) (9) and inserting in lieu 
thereof the following: 

(2) If the request is an application for exemption from income tax as an 
organization described in section 501(c) or (d) or section 521 of the Code, 
see paragraph (k) of this section. If the request is with respect to the quali- 
fication of a plan under section 401 (a) of the Code, see paragraph (I) of this 
section. It is not required that the application or request described in this 
subparagraph, or that the information required to be filed with such applica- 
tion or request, be submitted in duplicate. 

(D) By striking out paragraph (1) (1) and inserting in&lieu thereof 
the follewing: 

(1) Advance determination letters as to the qualification of pension, annuity, 
profit-sharing, and stock bonus plans under section 401(a) of the Code are 
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issued if requested by taxpayers. Such determination letters are issued with 
respect to consummated or proposed transactions and are restricted to: 

(i) The initial qualification of a plan under section 401(a) of the Code, 
and if trusteed, the status for exemption under section 501(a) of the Code 
of a trust forming part of the plan; 

(ii) Coinpliance with the applicable requirements of a foreign situs trust 
for the purpose of determining taxability of beneficiaries (section 402(c) of 
the Code) and deductions for employer contributions (section 404(a) (4) 
of the Code); 

(iii) Amendments to a plan and trust; 
(iv) Curtailment of a plan; 
(v) Termination of a plan and trust; and 
(vi) The effect upon the qualification of the plan and upon the status 

for exemption of the trust forming a part of such a plan of an investment 
of trust funds in the stock or securities of the employer or controlled cor- 
poration. (For purposes of this subdivision, control of a corporation exists 
through ownership of 50 percent or more of all voting stock or of 50 percent 
or more of the total value of shares of all classes of stock. ) 

(E) By striking out paragraph (1) (9) (iv) and inserting in lieu 
thereof the following: 

(iv) In the case of a pooled fund arrangement (individual trusts under 
separate plans pooling their funds for investment purposes through a master 
trust), the request on behalf of the master trust is to be filed with the dis- 
trict director where the principal place of business of such trust is located, 
but requests for participating trusts and related plans are to be filed where 
the principal place of business of each employer is located or, in the ease 
of parent and subsidiary companies, where the principal place of business 
of the parent company is located, regardless of whether consolidated returns 
are filed; 

(v) In the case of a plan of multiple employers not provided for in the 
categories set forth in subdivisions (ii) and (iii) of this subparagraph, 
where the trustee's principal place of business is located or, if more than 
one trustee, or if non-trusteed, where the usual place of meeting of the trus- 
tees or principal supervisors is held. 

(F) By redesignating subparagraph (8) of paragraph (1) as sub- 
paragraph (4) 

(G) By inserting after paragraph (1) (9) the following: 
(3) Determination letters authorized by this paragraph do not include deter- 

minations or opinions under section 403, rela. ting to taxability of beneficiaries, 
section 502, relating to feeder organizations, section 503, relating to prohibited 
transactions, and sections 511 through 515, relating to the unrelated business 
tax, and, except as provided in subparagraph (1) of this paragraph, do not in- 
clude determinations or opinions under section 402, relating to taxability of 
distributees, or section 404, relating to deductions for employer contributions. 
Where determinations by district directors under a section are not authorized 
by this paragraph, requests for rulings under such section should be submitted 
to the Commissioner of Internal Revenue, Washington 25, D. C, Determination 
letters authorized by this paragraph are subject to review by the National 
Office. 

(H) By adding at the end of paragraph (1) the following new 
subparagraph: 

(5) (i) Where an issue arises in a district director's office with respect to 
matters within the contemplation of this paragraph, the taxpayer may request 
the district director to refer such issues to the iNational Office. The taxpayer 
will be advised through the district director's office whether the request will 
be complied with, and if so, when referral to the National Office is made. If 
referral to the National Office is made, the taxpayer will be granted a con- 
ference in the National Office, if requested, and he may furnish a brief or 
memorandum with respect to the points at issue. 

(ii) Where the district director does not refer an issue with regard to matters 
described in this paragraph to the National Office, the taxpayer may request 
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National Office consideration. A notice of intention that National Office con- 
sideration ivill be requested must be filed with the district dire«tor's office where 
the case is pending. The t ixpayer nmy request National Office consideration 
immediately after the district director has niade a deterniination adverse to the 
taxpayer on the issue with regard to whi«h a deterniination letter mas requested. 
The taxpayer may also request iNatioual Ofhce consideration if no referral to 
the National Office is uiade by the district director or if no determination 
on the issue subniitted by the taxpayer is made by the district director ivithin 
36 ilays after the notice of intention to request National Office consideration has 
been filed with such district director. Requests for Natioiml Ofhce considera- 
tion mill be eutert;iined by the iNiitional Offi«e upon a clear showing of the 
following circuuistances: 

(a) That the positiou of the field office is contrary to the lam or regula- 
tions on the points at issue; 

(b) That the position of the field office is contrary to the position of the 
Internal Revenue Service as set forth in a published ruling currently in 
elect; 

(o) That the position of the field office is contrary to a court decision 
ivhich is folloived by the Service, i. e. , acquiescence iu an adverse Tax 
Court decision; 

(d) That the conteniplated field action is in conflict with a determination 
made in a similar case in the same or another district; or 

(e) That the issues arise because of unique or uovel facts which had not 
been previously passed upon, as indicated by published rulings or an- 
nouncements. 

If the National Office decides to consider a case, the taxpayer will be afforded 
an opportunity to furnish a brief or menioranduiu on the points at issue and 
to indicate whether a confereuce in Washington is desired or whether a deter- 

ination is to be niade on the ivritten subinission onlv. Copies of all written 
subiuissions are to be furnished the district director. The district director 
may submit rebuttal memoranda to the National Office. If a conference is 
requested, the tiuie and place mill be set aiid the taxpayer will be advised. 
After full consideration of all the facts presented, taxpayer's briefs or memo- 
randa, the district director's rebuttal memoranda, and conference discussions, 
the taxpayer will be notified by the National Oflice of the deterinination inade 
and the district director's office mill dispose of the ease iu accordance with 
such determination. 

PAII. 8. Section 601. 209 (d), AppZicaZii7ity of ruZin~7 requirement8, 
is amendecl by inserting "requests for" before "rulings". 

PAIt. 0. Section 601. 208, OrIErs IN COMPROMISEi is amended as 
follows: 

(A) By striking out paragraph (b) and inserting in lieu thereof 
the following: 

(b) Use of prescribed form. Offers in compromise are required to be sub- 
mitted on Form 666 (Rev. 7 — 57), properly executed, and accompanied by a 
financial statement on Form 466. Form 636 is used in all cases regardless 
of whether the aiuount of the offer is tendered in full at the time the offer is 
filed or the amourit of the offer is to be paid bv deferred payment or pay- 
ments. Copies of Form 666 ruay be obtained from distri&t directors of inter- 
nal reveuue. An offer iu coiupromise should be filed ivith the district dire& tor 
charged with the duty of collecting the tax sought to be conipromised. 

(B) By striking out the third sentence of paragraph (d) and in- 
serting in lieu thereof the fol]o~ving: 
If the offer is one with respect to which the district director has processing 
jurisdiction and the proponent does not agree with the rejection or proposed 
rejection, and neither the internal revenue agent nor the conferee of the dis- 
trict director's oflice has been able to convince the proponent of the correctness 
of the conclusion reached, the proponent will be apprised of his privilege ot 
submitting a request in writing for a hearing before the Appellate Division of 
the region. 
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PAR. 10. The heading of Subpart C is amended to read as follows: 
SUBPART C — PRovISICNs RELATING To DISTILLED SPIRITs, WINE, BEERr TQBAcco 

PRoDUcTS, TCBAcco MATERIALs, CIGARETTE PAPERs A. ND TUBEs, AND CEBTAIN 
FIREARMS 

PAR. 11. Section 601. 301(c), Eet7Itlations, is amended as follows: 
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n A) By striking out "52 F, " in the third sentence. 
B) By striking out "formulas for denaturation, " in the second 

sentence of subparagraph (1) . 
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C) By revising subparagraph (18) as follows: 
1) By striking out ", tobacco productsn in the heading, and 
2) By striking out "and tobacco and tobacco products, " in the 

first sentence. 
(D) By striking out subparagraph (21) and inserting in lieu 

thereof the following: 
(21) Drmvbactr of tax' on distilled spirits, wine, and beer. — Part 252 of this 

chapter contains the regulations relative to the allowance of drawback of in- 
ternal revenue tax on (i) distilled spirits and wines packaged or bottled es- 
pecially for export, and beer brewed and manufactured in the United States, 
when exported or used as supplies on vessels or aircraft, (ii) distilled spirits 
exported in distillers' original packages containing not less than 20 wine gal- 
lons each, and (iii) domestic alcohol used in the manufacture or production 
of fiavoring extracts, and medicinal or toilet preparations (including per- 
fumerv), upon exportation of such products. 

(E) By striking out subparagraph (25) and inserting in lieu 
thereof the following: 

(25) Production of vinegar by the uaporizing process. — Part 195 of this 
chapter contains the regulations relative to the production of vinegar by the 
vaporizing process (fermentation and distillation of alcoholic liquid), and covers 
requirements governing the location, use, construction, equipment and pro- 
prietorship, plant operations, and records and reports of operations at vinegar 
plants. 

(F) By striking out "chapters 51 and 52" in the second sentence 
of subparagraph (29) and inserting in lieu thereof "chapter 51". 

(6) By striking out the parenthetical expression "(26 CFR (1939) 
Parts 182, 183, 184, 185)" in subparagraph (32) and inserting in lieu 
thereof tlie parenthetical expression "(26 CFR (1939) Parts 182, 
183, 184, and 185, superseded, respectively, by 26 CFR (1954) Parts 
182, 220, 221, and 225) ". 

(II) By striking out subparagraph (33) and inserting in lieu 
thereof the following: 

(88) Formulas for denatured alcohol. — Part 212 of this chapter relates to 
formulas used for the denaturation of alcohol. The regulations give formulas 
for the production of specially and completely denatured alcohol, the specifi- 
cations for denaturants, a listing of processes and products in which specially 
denatured alcohol is used and specific formulas authorized for each use, a 
listing of denaturants and the formulas in which used, and a table of weights 
of the formulas of specially denatured alcohol. (The procedural requirements 
relative to permits, and the production, disposition and use of denatured alcohol 
are prescribed in 20 CFR Part 182. ) 

PAR, 12. Section 601. 302(a), Collection, is amended by striking 
out the first seven sentences and inserting in lieu thereof the following: 
Taxes on distilled spirits are paid prineipallv by stamps purchased from the 
district director of internal revenue. In the ease of distilled spirits taxpaid in 
bulk gauging tanks for removal in tank cars, tank trucks or by pipeline, there 
is the optional method of paying by purchase of a certificate of payment (Form 
1595) or by use of distilled spirits excise tax sheet stamps issued in various 



denominations. Form 1005 is attached to the tank and later, in the case of 
ren&oval by pipeline, canceled and surrendered to the appropriate internal rev- 
enue officer. In the ease of re&novals in tank cars and tank trucks it is can- 
celed and attached to the route board of such container for ren&oval and scalp- 
ing at the consignee pre&nises. The distilled spirits excise tax sheet sta&nps are 
canceled and surrendered in the exact amount to the appropriate interual rev- 
enue officer. In the case of distilled spirits taxpaid with distilled spirits excise 
tax sheet stamps and removed in tank cars, tank trucks, or barrels or similar 
bulk containers, a wholesale liquor dealer stamp is issued by the apprr&priate 
internal revenue officer for attach»&ent to the container (the route board in the 
case of a tank car or tank truck) for removal and scalping at the consignee 
premises. Distilled spirits excise tax sheet stamps are also used to taxi&ay 
distilled spirits bottled in bond and the cases are n&arked appropriately to indi- 
cate taxpayment. 

PAr. 18. Section 601. 808, CLAibfs& is amended by adding at the end 
thereof the following new paragraph: 

(d) Claims for allowance, credit, or relief. — %'here sparkling wine or artifi- 
cially carbonated wine produced in the United States and ren&oved subject to 
tax, has been returned to a bonded wine cellar as unmerchantable and for con- 
version into still wine or for destruction, or where beer has been returned to 
the brewery for reconditioning or destruction, proprietors may obtain allowance, 
credit, or relief for the tax provided the quantity of wine converted or de- 
stroyed totals 30 wine gallons or title to the beer so returned has not passed from 
the brewer to any other person. Procedural instructions for such claims with 
respect to wine are contained in Part 240, and with respect to beer, in Part 245 
of this chapter. 

PAR. 14. Section 601. 804, PruPARATION AND FILING OI' CLAI2rIs& ls 
amended as follows: 

(A) By striking out paragraph (h) and inserting in lieu thereof 
the following: 

(h) Drawback of taa on distilled spi&'its, wine, and beer. — Claims for draw- 
back of internal revenue tax paid on (1) distilled spirits and wines packaged 
or bottled especially for export, and beer brewed aud u&anufactured in the 
United States, when exported or used as supplies on vessels or aircraft; (2) dis- 
tilled spirits exported in distillers' original packages containing not less than 20 
wine gallons; and (3) domestic alcohol used in the manufacture or production 
of flavoring extracts, and medicinal or toilet preparations (iucluding perfun&ery), 
upon exportation of such products, must be prepared and filed in accordance 
with Part 2fi2 of this chapter. The regulations in Part 202 of this chapter con- 
tain full information in respect to the procedure to be folio&ved, the forms to 
be used, the time within which the claims must be filed, and the supportin 
documents which must be submitted with the claim. 

(B) By striking out the second sentence of paragraph (i) and in- 
serting in lieu thereof the following: 
Such claims must be filed within the 3 months next succeeding the quarter in 
vrhich the spirits are used except that, subject to the filing of; & proper bond 
and other requirements, claims may be filed on a monthly basis in lieu of a 
quarterly basis. 

PAR. 15. Section 601. 805 (a), Light't'it@ ttnder Intervlal Revenue 
Code, is amended to read as follows: 

(a) Liability under Internal. Piece»»e Code. Persons desiring to submit of- 
fers in compron&ise in order to avoid forfeiture or prosecution proceedings, anti 
taxpayers who disclaim liability for the amount of taxes assessed, or claim in- 

ability to pay the taxes in full, n&ay subniit offers in con&pron&ise to the dis- 
trict director of internal revenue, or to an internal revenue ofiicer. The Di- 
rector, Alcohol and Tobacco Tax Division, has the authority to accel&t or rej "ct 
offers in compromise of liability to forfeiture of personal property seined in 
connection with liquor, firearms, tobacco, and wagering tax violations, and each 
assistant regional commissioner (alcohol and tobacco tax) has the authority to 
accept or reject offers in compromise of (1) tax liabilities arising from (i) the 
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illegal production of untaxpaid distilled spirits, wines, or beer, and (ii) the 
failure to file returns of, or to pay, occupational taxes with respect to dis- 
tilled spirits, wines, or beer, and (2) criminal liabilities of retail dealers in 
liquor arising from violations of the internal revenue laws relating to liquor, 
including the reuse of liquor bottles. The Commissioner accepts or rejects all 
other offers in compromise except those in compromise of violations under para- 
graph (b) of this section. (For offers in compromise generally, see section 
601. 208. ) Form 656 (Rev. 7 — 57) is used in all eases regardless of whether 
the amount of the offer is tendered in full at the time the offer is filed or the 
amount of the offer is to be paid by deferred payment or payments. Such offers 
are forwarded by the district director to the assistant regional commissioner 
(alcohol and tobacco tax) for consideration and appropriate action. When the 
offer is acted upon, the district director and the proponent are notified of 
the acceptance or rejection of the oiTer, If the offer is rejected, the sum sub- 
mitted with the offer is returned to the proponent and forfeiture, prosecution, 
or collection proceedings are resumed. If the offer is accepted, the taxpayer is 
notified and the case is closed. Acceptance of an offer in compromise of civil 
liabilities does not remit criminal liabilities, nor does acceptance of an offer 
in compromise of crimina. l liabilities remit civil liabilities. 

PAR. 16. Section 601. 811(b), Eegulafions, is amended by adding at 
the end thereof the following nev- subparagraphs: 

(7) Part 2o8 of this chapter, relating to the removal of tobacco products 
(manufactured tobacco, cigarettes and cigars) and cigarette papers and tubes, 
without payment of tax, from bonded domestic internal revenue factories and 
from bonded internal revenue tobacco export warehouses for delivery to for- 
eign-trade zones. 

(8) Part 200 of this chapter, relating to the procedure and practice in con- 
nection with the disapproval of applications for permits, and the suspension 
and revocation of permits, under chapter 52 of the Code. 

PAR. 17, Section 601. 319) SPEcIAL QUALIFIcATIoN AND BGNDING RE- 
qIIIREMENIs, is amended as follows: 

(A) By striking out the second sentence of. paragraph (b) and 
inserting in lieu thereof the following: 
A proprietor of a customs bonded manufacturing warehouse, Class 6, desiring 
to remove from a warehouse, without payment of tax, for export to a foreign 
country or a possession of the United States, cigars on which customs duties 
have been paid shall, prior to making the first removal, file a bond on the 
prescribed form with the assistant regional commissioner (alcohol and tobacco 
tax). 

(B) By adding at the end of paragraph (b) the following sen- 
tence: 
A proprietor of a customs bonded manufacturing warehouse who elects to 
taxpay cigars, removed for domestic consumption, bv return is required to file 
a bond as provided in paragraph (a) of this section. 

(C) By striking out paragraph (c) and inserting in lieu thereof 
the following: 

(c) Draicback of tax. Tobacco products, and cigarette papers and tubes, 
on which the tax has been paid may be exported with benefit of drawback of 
such tax. Where a claim for allowance of drawback of tax is filed, the claim- 
ant is required to file bond as set forth in section 601. 816(b). 

PAR. 18. Sec'tioI1 601. 818) CoLLEGTIQN oF TAxEs) is amended as 
follows: 

(A) By striking out "cigars, cigarettes, " in the first sentence of 
paragraph (a) and insertino in lieu thereof "cigarettes". 

(B) By inserting after t7ie first sentence of paragraph (a) the 
following: 

The taxes on cigars are paid by stamps or by return, Form 2185, at the op- 
tion of the manufacturers, importers, and proprietors of customs bonded man- 



ufacturing warehouses, Class 6. Tobacco products tax stamps are purchased 
froni, and cigar tax returns are filed with, the appropriate district director. 

(C) By striking out the first sentence of paragraph (b) and in- 
serting in lieu thereof the following: 
The taxes on cigarette papers and tubes are payable by the manufacturer or 
impoi ter by return. 

PAR. 10. Section 601. 816, ADMIxisTRATIvE P&KMEDIEs AvAILABLE To 
Taxi'AYERS AI"ITI' TIlE Pcrcl&ASE oF TOBAC«o TAx STAMIS on ArTER 
AssEssMI'. NT or, PAYMENT or Torncco TnxEs, is amended as follows: 

(A) By strikino out tlie heading and illserting in lieu thereof 
"Claims". 

(B) By striking out the next to the last sentence of paragraph 
(c) and inserting& in lieu thei eof the followin&&". 

In either case, the procedure to be followed by the claimant is the same as 
that set forth in the canc of chiims for abatenient or refund of taxes as de- 
scribed in sectiou 601. 606(b) anil (c) except that tlie claiius are filed with the 
assistant regional commissioner (alcohol and tobacco tax). 

(C) By striking out paragraph (d) and inserting in lieu thereof 
the following: 

(d) Clai&»s for rc»&is)ion of tu~. — Where tobacco products, before removal 
from the factory or after remov;il for tax-exem»t purposes, are lost (other- 
wise than by theft) or destroved bv fire, casualty, or act of God, while iu the 
possession or owuershi» of the manufacturer, a claim for reinission of such 
tax may be filed. Such claiui is filed, in letter for»i, with the assistant re- 
gional commissioner (alcohol and tobacco tax) and must be accompanied by 
evidence necessary to support the claiui. 

(D) By stril-ing out paragraph (e) and inserting in lieu thereof 
the following: 

(e) Clai&»s for altoma»ce of taa. — Where cigars, after removal from the 
factory subject to tax»arable by return, and l&rior to the tinie for payment of 
such tax, are lost (other&vise than by theft) or destroyed by fire, casualty, or 
act of God, or are withdrawn froin the niarl-et ivhile in the possession or own- 
ership of the miiuufacturer of such cigars, relief froin the payment of such 
tax may be extended to the uiauufacturer by alloivance of the tax. The claim 
for allowance sh;ill be tiled by the inanufacturer ivith his tax return, For&n 
S&165, on which the removal of such cigars is reported. The uianufacturer 
may take a credit or dedu& t. iou on such tax return of the;iniount of tax on 
the cigars so lost, destroved, or n ithdrawn froiu the inarket. 

(f) Gene). ah Detailcil instructions as to the requireuients necessary to be 
complied ivith in connection ivith the filing of claims for redemption, drawback, 
refund, abatement, allowance, and remissiou are fully set forth in the regula- 
tions referred to in II i)01. 311(b). 

PAR. 90. Su& tion 601. 618) FORMS) is ameniled by striking out the 
second sentence and insci ting in lieu tliereof the following: 

Copies of all necessary forms, and instructions as to their preparation and 
filiu, may be obtained froiuassist;int regional coinmissioners (alcohol and 
tobacco tax). 

PAR. 91. Immediately preceding section 601. M6, 8eizures of ves- 

sels, vehicles) an&j aire&. aft in connection toith, contra'&and f&rearms) 

insert an undesignateil center heading as follows: 

SEIzED YROPEDTY 

PAr, . P9. Section 601. 696) SFizUREs oF VEssELs~ VEIiIcLEs) AND 

AIRCRAFT IN CONNECTION WITII CONTRABAND FIREARMS) is amended. 

to read as follows: 
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(I 601. 826 SErzvRE ANn FoRFErrvRE oF FERsoNAz. FRoFERTx. — Part 172 of this 
chapter contains the regulations relative to the personal property seized by 
officers of the Internal Revenue Service as subject to forfeiture as being used, 
or intended to be used, to violate certain Federal laws; the remission or mitiga- 
tion of such forfeitures; and the administrative sale or other disposition, 
pursuant to forfeiture, of such seized property other than firearms seized under 
the National or Federal Firearms Act. For disposal of firearms under such 
Acts, see 26 U. S. C. 5852(b) and 15 U. S. C. 905(b), respectively. 

PAR. 93. Section 601. 401, EMPLQYMENT TAZEs) is amended as 
follows: 

(A) By striking out the fifth sentence of paragraph (a) (1) and 
inserting in lieu thereof the following: 

Chapter 28 (Federal Unemployment Tax Act) imposes a tax on employers of 
four or more individuals with respect to "wages" paid. 

(B) By striking out the last six sentences of paragraph (a) (8) 
and inserting in lieu thereof the following: 
All other returns of Federal employment taxes (with the exception of re- 
turns filed for agricultural employees) are required to be filed for each calendar 
quarter. The employer and employee taxes imposed by chapter 21 (other than 
the employer and employee taxes on wages paid for agricultural labor) and the 
tax required to be deducted and withheld upon wages by chapter 24 are com- 
bined in a single return on Form 941. In the ease of wages paid by employers 
for domestic service performed in a private home not on a farm operated for 
profit, the return of both the employee tax and the employer tax imposed by 
chapter 21 is on Form 942. However, if the employer is required to file a return 
for the same quarter on Form 941, he may at his election include the taxes 
with respect to such domestic service on Form 941. The employer and em- 
ployee taxes imposed by chapter 21 with respect to wages paid for agricultural 
labor are required to be reported annually on Form 948. Under the Railroad 
Retirement Tax Aet, the return required of the employer is on Form CT — 1, 
and the return required of each employee representative is on Form CT — 2. 

(C) By striking out paragraph (a) (5) and inserting in lieu thereof 
the following: 

(5) Use of Federal Reserve banks and authorized commercial banks in con- 
nection, neith payment of Federal employment taxes. If 

(i) during any calendar month, other than the last month of a calendar 
quarter, the aggregate amount of the employee tax deducted and the em- 
ployer tax under chapter 21 and the income tax withheld at source on 
wages under chapter 24, exclusive of taxes reportable on Form 942 and 
Form 943, exceeds $100, or 

(ii) at the end of any month or period of two or more months ending 
prior to December 1 of any calendar vear, the total amount of undeposited 
taxes imposed by chapter 21 (employee tax deducted plus employer tax), 
vvith respect to wages paid for agricultural labor, exceeds $100, 

it is the duty of the employer to deposit such amount within 15 days after the 
close of such calendar month with a Federal Reserve bank or a eommereial 
bank authorized in accordance with Treasury Department Circular No. 848, 
as revised, to accept remittance of these taxes for transmission to a Federal 
Reserve bank. 
The remittance of such amount must be accompanied by a Federal Depositary 
Receipt (Form 450). After the Federal Reserve bank has validated the 
depositary receipt, it will be returned to the employer. The validated receipts 
must be attached to the return on Form 941 for the calendar quarter, or Form 
948 for the calendar year, with respect to which such deposits are made, and 
the employer shall pay to the district director the balance, if any, of the taxes 
due for the quarter or the year, as the case may be. In the case of the 
last month of any calendar quarter (last month of the calendar year in the 
case of agricultural employers) the employer may either include with his return 
direct remittance to the district director for the amount of such taxes or attach 
to the return a depositary receipt validated by a Federal Reserve bank. If a 
deposit is made for the last month of the quarter (last month of the year 
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for agricultural employers), it must be made in ample time to enable the Federal Reserve hank to return the validated receipt to the employer so that it can be attached to;ind file with the employer's return at the tiiiie prescribed for filing such return. A procedure similar to tliat prescribed above for non- 
agricultural eniployers is prescribed ivith respc&i to the tax on einployers and 
eniployees imposed by chapter 22, except that the depositary receipt for use 
in such cases is Icorni 01. & (Railroad Retirement Depositary Receipt). 

(D) By inserting "or Form ()43" after "Form 041" in the first and 
third sentences of p~aragraph (b) (1). 

(E) By striking out paragrapli (b) (8) and inserting in lieu 
thereof the following: 

(3) Reporting of wages. — Forms 041, 04'2, and 943 each require, as a part 
of the return, that the wages of each euiployee paid during the period covered 
by the return be reported thereon. It is ne«cssary at tin&es that employers 
correct wage inforniation previouslv reported. A special form, Form 041c, 
has been adopted for use in correcting erroneous wage information or ornis- 
sions of such wage infornmtion ou Icoiuns 041, 042, or 043. Instructions on 
Forms 041, 041c, 04~, and 043 explain the manner of preparing and filing the 
forins. Any further instructions should be obtained from the district 
director for the district in ivhich the returns are filed. 

(F) By striking out "Quarterly adjustments" in the heading of 
paragraph (c) and inserting in lieu thereof "Adjustments". 

(G) By striking out the first sentence of paragraph (c) (2) and 
inserting in lieu thereof the following: 
Errors in withholding during any return period under the Federal Insurance 
Contributions Act or the Ra. ilroad Retirement Tax Act should be corrected 
in the return for such period, if such errors are ascertained prior to the time 
the return is required to be filed with the district director. 

(IX) By striking out "quarterly" in the second sentence of para- 
graph (c) (2) . 

PAR. 24. Section 601. 402(c), Retttrns, refunds, and credits, is 
amended by adding at the end thereof the following new subpara- 
graph: 

(3) Payments in respect of gasoline ased on a farm for farming purposes, 
for non-high icay purposes, or hy local transit systems. Section 0420 prescribes 
the circumstances and conditions under which the ultimate purchaser of gaso- 
line used on a farm for farming purposes may obtain a pavment in respect of 
such gasoline. Form 2240 is prescribed for use in filing a claim in respect 
of any such payment. Section 0421 prescribes the circuinstances and conditions 
under which the ultimate purchaser of gasoline used for certain nonhighivay 
purposes or by local transit svstems iuay obtain a payment in respect of such 
gasoline. Claims in respect of gasoline so used shall be filed on Form 843. 
Claims referred to in this subparagraph should be filed with thc district director 
for the district in which the claimant's principal place of business is located. 

PAR. 25. Section 601. 408, MlscEI. I, AiiEovs ExcisE TAxEs ( or. LEcrEn 
ny RETvR&, is amended as follows: 

(A. ) By redesignating subparagraphs (6), (7), (8), and (9) of 
paragraph (a) as subparagiaphs (7), (8), (0), and (10). 

(B) By inserting after paragraph (a) (5) the following new 
subparagraph: 

(0) Highway motor ~chicle use. — Subchapter D of chapter 30 of the Code 
imposes a tax for each taxable year (commencing after June 30, 1000, and 
ending before July 1, 1072) upon the use, at any time during the taxable year, 
on the public highways in the United States of any highway motor vehicle which 
(together with certain semitrailers and trailers) has a taxable gross weight 
in excess of 20, 000 pounds. 
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(C) By striking out the last two sentences of paragraph (c) (1) 
and inserting in lieu thereof the following: 
The tax on the use of highway motor vehicles, the tax on wagers, the tax on 
hydraulic mining, and the tax on circulation other than of national banks are 
also collected bv means of returns. The returns of the tax on wagers are re- 
quired to be filed monthly; returns of the taxes on hydraulic mining and on 
the use of highway motor vehicles are required to be filed annually; and the 
returns of the tax on circulation are required to be filed on June 1, and December 
1 of each calendar year. 

(D) By striking out the 6rst sentence of paragraph (c) (8) and 
inserting in lieu thereof the following: 
A procedure similiar to the Depositary Receipt procedure with respect to the 
payment of certain Federal employment taxes, described in section 601. 401- 
(a) (6), is prescribed with respect to the miscellaneous excise taxes (except the 
ta~es on the use of highway motor vehicles, wagers, hydraulic mining, and 
circulation other than of national banks) referred to in paragraph (a) of 
this section. 

E) By redesignatingparagraph (d) as paragraph (e). 
F) By inserting after paragraph (c) the following new par- 

agraph: 
(d) Refunds and credits. — The procedure in section 601. 402(c) (2) regarding 

refunds and credits in respect of sales taxes collected by return is, in general, 
applicable with respect to the miscellaneous excise taxes collected by return, 
except that in the case of the collected taxes referred to in paragraph (c) (2) of 
this section, the person upon whom the tax is imposed may file a claim on 
Form 848 for refund of erroneous or illegal payment of tax, but cannot take a 
credit since he is not required to file a return with respect to such taxes. 

PAR. 26. Section 601. 404, MlsczLLANEOUs Exclsz TAxzs CorLzcTzn 
BY SALE OF REvENUE STAAIps) is amended as follows: 

(A) By striking out the first two sentences of paragraph (f) (4) 
and inserting in lieu thereof the following: 

Payments for such stamps may be made by means of cash, post office money 
order, or certified check, or by personal check to the extent provided by 
regulations. 

(B) By striking out the last sentence of paragraph (k) and in- 
serting in lieu thereof the following: 

The following forms are prescribed for registration: Form 678 (relating to 
occupational taxes with respect to narcotics and marihuana), Form 11 (relating 
to adulterated and process or renovated butter and filled cheese), Form 11 — B 
(relating to occupational taxes with respect to coin-operated amusement and 
gaming devices, bowling alleys, and billiard and pool tables), Form 11 — C (relat- 
ing to occupational tax with respect to wagering). 

PAR. 97. Section 601. 510, Dzx, ivzRY oF CIIzcKs IN PAYMENT oF Rz- 
FUNDs) is amended as follows: 

(A) By changing the heading to read as follows: 
De&eery of checksin payment of refunds — (a) In general. — 
(B) By adding at the end of such section the following new par- 

agraph: 
(b) Cases in litigation. — i hecks in payment of claims which have either been 

reduced to judgment or settled in the course or as a result of litigation will be 
drawn in the name of the person or persons entitled to the money and, in the 
case of actions arising in the United States district courts, will be sent to the 
appropriate United States Attorney, and, in actions arising in the United States 
Court of Claims, to the Assistaut Attorney General, Tax Division, Departinent 
of Justice, for delivery to the taxpayer or the counsel of record in the court 
proceeding. 
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PAR. 28. Section 601. 601(a), Formulation, is amended by strik- 
ing out the last sentence of subparagraph (1) and inserting in lieu 
thereof the following: 
After approval by the Commissioner (and, in the case of regulations relating to 
narcotics and certain regulations relating to alcohol and tobacco taxes, the 
approval of the Commissioner of Narcotics or the Corumissioner of Custonis, as 
the case mav be), regulations and Treasury decisions are forwarded to the 
Secretary or his delegate for further consideratiou and final approval. 

PAR. 29. Section 601. 702 (b), Final opinions and order 8, is amended 
as follows: 

(A) By striking out the period at the end of the heading of sub- 
paragraph (1) and inserting in lieu thereof the following: — (i) Income, profit8, e8tate or gift taz. — 

(B) By adding at the end of subparagraph (1) (i) the following 
new subdivision: 

(ii) Refilling of liquor bottles. — For each offer in compromise submitted and 
accepted on or after December 21, 1956, pursuant to section 7122 of the Internal 
Revenue Code of 1954, in any case arising under sections 5641 and 5648 of the 
Internal Revenue Code of 1954, relating to refilling of liquor bottles, a copy of 
the abstract and statement relating to the offer shall be available for public in- 
spection for a period of one year in the ofiice of the assistant regional com- 
missioner (alcohol and tobacco tax) accepting the offer and in the office of the 
district director for the internal revenue district in which the offer is submitted. 
Information, however, is not disclosed concerning any trade secrets, processes, 
operations, style of work, or apparatus, or confidential data, amount or source 
of income, profits, losses, or expenditures, or any other matter within the pro- 
hibition of section 1905 of Title 18 of the United States Code. 

(R. S. 161; 5 U. S. C. 22) 
RUSSELL C. HARRINGTON& 

Commi88ioner of Internal Pietenue. 
(Filed by the Division of the Federal Register on May 9, 1958, 8:oo a. m. , 

and published in the issue of the Federal Register for May 10, 1958, 28 F. R. 
3124. ) 

PROCLAMATION 3214 

Determining 1- (2) Morpholinoethyl) -4-Carbethoxy-4-Phenylpi- 
peridine, and d-2, 2-Diphenyl-8-Methyl-4-Morpholino-Butyril-Pyrroli- 
dine, To Be Opiates. 

BY THE PRESIDEiVT OF THE UNITED STATES OF AMERICA. 

A PROCLAMATION 

AVHEREAS section 4731(g) of the Internal Revenue Code of 1954 
provides in part as follows: 

OPIATE. — The word "opiate", as used in this part shall mean any drug (as 
defined in the Federal Food, Drug, and Cosmetic Act; 52 Stat. 1041, section 
201(g); 21 U. S. 821) found by the Secretary or his delegate, after due notice 
and opportunity for public hearing, to have an addiction-forming or addiction- 
sustaining liability similar to morphine or cocaine, and proc)aimed by the Presi- 
dent to have been so found by the Secretary or his delegate. * ':: ~; 

AND WHKRKAs the Secretary of the Treasury, after due notice and 
opportunity for public hearing, has found that each of the following- 
named drugs has an addiction-forming or addiction-sustaining liability 

475254' — 58 — 44 
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similar to morphine, and that in the public interest this finding should 
be efi'ective immediately: 

1- (2 Morpholinoethyl) -4-carbethoxy-4-phenylpipericline. 
ct-2, 2-Diphenyl-8-methyl-4-morpholino-butyryl-pyrrolidine. 
Now, TEIEREFGREi I) DWIGHT D EisENHowERi President of tile 

United States of America, do hereby proclaim that the Secretary of 
the Treasury has found that each of the aforementioned drugs has an 
addiction-forming or addiction-sustaining liability similar to mor- 
phine and that in the public interest this finding should be e(Fective 

immediately. 
IN ~)VITNEss WIIEREOF, I have hereunto set my hand and 

caused the Seal of the United States to be a(fixed. 
DoNE at the City of washington this tenth day of December 

in the year of our Lord nineteen hundred and fifty-seven, 
[sEAL] and of the Independence of the United States of America 

the one hundred and eighty-second. 
DWIGHT D. ZISEÃIIOWER 

By the President: 
JGHN PosTER DULLES& 8cc'PcfQP J7 of 8tQtc. 

(Filed by the Division of the Federal Register on December 18, 1007, 10: 2o a. m. , 
and published in the issue of the Federal Register for December 14, lso7, 
22 F. R. 10025. ) 

PROCLAMATION 3229 
Determining alpha and beta 3-ethyl-1-methyl-4-phenyl-4-propi- 

onoxypiperidine to be opiates. 

BY THE PRESIDEiVT OF THE UNITED STATES OF Ai~IERICA 

A. PIIOCLAMATIOX 

AVIIEREAS section 4781 (g) of the Internal Revenue Code of 1954 
provides in part as follows: 

OpIATE. — The word "opiate", as used in this part shall mean any drug (as 
detlned in the Federal Food, Drug, and Cosmetic Act; 52 Stat. 1041, section 
201(g); 21 U. S. C. 221) found by the Secretary or his delegate, after due notice 
and opportunity for public hearing, to have an addiction-forming or addiction- 
sustaining liability similar to morphine or cocaine, and proclaimed by the 
President to have been so found by the Secretary or his delegate ~ * *; 

IiVIIEREAS the Secretary of the Treasury, after due notice and 
opportunity for public hearing, has found that each of the following- 
named drugs has an addic~tion-forming or addiction-sustaining 
liability similar to morphine, and tllat in the public interest this 
finding should be efFective immed. iately: 

cc-8-Ethyl-1-methyl-4-phenyl-4-propionoxypiperidine 
P-8-Ethyl-1-methyl-4-phenyl-4-propionoxypiperidine; 
ANH AVIIEIIEA» a previous finding with respect to the beta isomeric 

form of the drug, described in Proclamation No. 2851 of August 
26, 1949, and discovered to liave been prematurely inade, has been 
withdrawn by the Secretary of the Treasury as of August 26, 1949, 
and replaced by the above-described finding: 

Now, THEREFGRE) Ii DwIGIIT D EisENHowERy President of the 
United States of America, do hereby proclaim that the Secret;iiy 
of the Treasury has found that each of the foRowing-named drugs 
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has an addiction-forming or addiction-sustaining liability similar to 
morphine, and that in the public interest this A+ding should be effec- 
tive immedi;itely: 

u-3-Ethyl-1-methyl-4-phenyl-4-propionoxypiperidine 
p-3-Ethyl-1-methyl-4-phenyl-4-propionoxypiperidine 
Anal I do further proclaim tliat a previous finding with respect 

to the beta isomeric form of the drug, described in Proclamation 
No. 2851 of August, 96, 1949, and discovered to have been prematurely 
made, has been ivithdrawn by the Secretary of the Treasury as of 
August o6, 1MO, and replaced by the finding herein proclaimed; 
and the said Proclamation No. 9851 is modified accordingly. 

Iv RIITNEss WIIEREGF, I have hereunto set my hand a~nd caused 
the Seal of the United Sta~tes to be aSxed. 

DoNE a, t the City of washington this 98th day of March in the 
year of our I. ord nineteen hundred and fifty-eight, and of the 

[sEAL] Independence of the United States of America the one 
hundred and eighty-second. 

DWIGHr D. EISENIIOWER. 
By the President: 

JOIIN Fosirsli Dl. LLES, 
Seel etai tj of &~'tate. 

(Filed by the Division of the Federal Register on April 1, 1958, 1: 38 p. m. , 
and published in the issue of the Federal Register for April 3, 1958, 23 F. R. 
2199. ) 

TREASURY DEPARTMENT ORDER NO. 150 — 46 

ASSIST kXT COM'. tIISSIOiVER OF INTERNAL REVENUE 
(PLANiVING AND RESEARCH) 

Establishment of neiv once 

There shall be in the National OiBce of the Internal Revemie Service 
the once of Assistant Commissioner of Internal Revenue (Planning 
and Research) . 

The provisions of Treasury Department Order No. 150 — 24' are 
revised accordingly by this order. 

Dated 'ala 19 1058. v 
FRED C. SGRIBNER, JR. , 

Acting 8ecretary of the T~eagmy. 
(Filed by the Division of the Federal Register on slay 27, 19o8, 8: 47 a. m. , 

and published in the issue of the Federal Register for i%lay 28, 1958, 23 
F. R. 3876) 

DELEGATION ORDER NO. 56' 

(Effective December 7, 1957) 

Authority to determine amount of gasoline and lubricating oil 
bonds. 

Authority is hereby delegated to District Directors of Internal 
Revenue to make final determination as to the amount of bond re- 

s Date April 10, 1993, and published in 18 F. R. 21o2. 
s Delegation Order Xo. oa was not published. 
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quired to be given by producers or importers of gasoline and manu- 
facturers or producers of lubricating oil uncler the provisions of 
section 314. 9 of Regulations 44, in. c~ases ~vhere the amount of the 
bont1 calculated under such section ~vould exceed $&0, 000. 

The authority herein delegated may not be redelegated. 

O. Gonnox DEr, K, 
Acting Commiss~'oner. 

(Filed by the Division of the I cderal Register on Zan. 8, 10'is, 8: 40 a. m. , and 
published in the issue of the I'ederal Regt te7 for Jan. 0, 10:. &8, 22 F. R. 106. ) 

DELEGATION ORDER NO. 57 

(Effective March 5, 1958) 
Notice of Additional Inspection of Taxpayers' Books of Account 

Under Section 7605 (b), Internal Revenue Code of 1954. 

Pursuant to the authority vested in me by Delegation Order No. 33 
dated June 6, 1956 [C. B. 1956 — 2, 1375], I hereby delegate authority, 
subject to the provisions of Paragraph 4011 of the Internal Revenue 
Manual ~here applicable, to the Director of International Operations 
Division to sign in his name, after investigation, the notice to a tax- 
payer, required by Section 7605(b) of the Internal Revenue Code of 
1954, that an additional inspection of such taxpayer's boks of account 
is necessary. 

This authority may not be redelegated, 
C. 'W. SrowE, 

Assistant C'077H777'sst'077e7' (Operatio7ps). 

(Filed by the Division of the Federal Re" ister on llarch 17, 1958, 8: 40 a. m. , and 
published in the issue of the Federal Register for l(arch 1S, 19oS, 28 F. R. 181S. ) 

DELEGATION OI'Dl'. R NO. 58 

(EfFective March 11, 1958) 
Delegation of certain additional functions to Deputy Commis- 

sioner. 

I'ursuant to the authority veste&1 in nle as Conlmissioner of Internal 
Revenue, it is hereby ordeled, subject to nly continuing supervision: 

(1) There is delegated to the Deputy Conunissioner in 
a. ddition to his present duties, responsibility for supelmising 
the Regional Commissioners of Internal Revenue. , and for 
making~a]locations of funds and personnel to thenl. 

(9) Without limitation, this authority inclucles authority to 
redelegate any functions vested in the Deputy Commissioner 
and to amend or revoke existing delegations respecting such 
activities; provided, tlrat in the absence of such amendment 
or revocation, delega~tions respecting such activities slrall remain 
in e8ect. 

(8) The Assistant Commissioner (Operations) retains all of 
his existing authority and responsibility for supervising the 
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activities of the Alcohol and Tobacco Tax, Appellate, Audit, 
Collection, Intelligence and International Operations Divisions 
of the National 0%ce, and for functional supervision of these 
activities in the field. 

(4) Any existing delegation order, mimeograph, instruction, 
circular or other issuance that is inconsistent with any provision 
of this order is modified to the extent of such inconsistency. 

RLSSKLL C. HARRINGTON, 
Commissioner. 

DELEGATION ORDER NO. 60' 
CHIEF COUNSEL'S ORDER NO. 1058 — 5 

(EA'ective May 1, 1958) 

Cases in the Tax Court of the United States 

1: Pursuant to the authority vested in the undersigned, it is ordered 
that cases in the Tax Court of the United States shall be handled as 
provided in this Order, as follows: 

(a) Pre-Session Cases. Prior to the opening date of the ses- 
sion at which a case is calendared for trial or of any pre-trial 
hearing of or report session on a case, as to each such case: 

(1) Settlement negotiations with tlie petitioner or his counsel 
or both shall be conducted by the Regional Appellate Division, 
with Regional Counsel invited to participate; and 

(9) A settlement or concession of the case in whole or in part, 
negotiated or made by the Regional Appellate Division and con- 
cui red in by Regional Counsel will dispose of the case or tlie issue 
or issues involved; and 

(8) If the Regional Appellate Division and Regional Counsel 
fail to agree (i) as to a proposed settlement or concession or (ii) 
that there should not be a settlement or concession the views of 
each Ofhce shall be submitted by Regional Counsel to the Chief 
Counsel; and the decision of the Chief Counsel in such a case 
shall be controlling and action shall be taken in accordance with 
his memorandum as to the whole case, or as to the issue or issues 
on which there was a failure to agree at the regional level. 

(b) Session Cases. On and after the opening date of the ses- 
sion at which a case is calendared for trial, or of any pre-trial 
hearing of or report session on a case, as to each such case: 

(1) The conclusion of Regional Counsel, whether the case, in 
whole or in part, should be settled, conceded, or tried shall be 
controlling; and Regional Counsel's memorandum on the settle- 
ment or concession shall be the basis for disposition of the case, 
in wliole or in part, as the case may be; and 

(2) Regional Counsel is authorized to execute stipulations of 
settlement of an issue or issues or of the whole case, and of con- 
cession of the case in ~hole or in part. 

(c) Continuance of Authorit of Counse/. The authority of 
Regional Counsel under paragra. ph (b) shall continue: 

s Delegation Order No. oa uas not published. 
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(1) During the session at which the case is calendared for trial, 
or during the pre-trial or report session, as the case may be; and 

(2) If a pre-i, rial or report session is held on the case after 
notice has been given that the case is calendared for trial: from 
the opening day of the pre-trial or report session, whichever is 
earlier, to and during the session for which the case is calendared 
for trial; and 

(3) If a case is continued other than generally from a pre- 
trial, report, or trial session: during such continuance; and 

(4) From the time when any action is taken by Regional 
Counsel, during any period of time prescribed in (1), (2) and 
(8) of this paragraph, which modifies a pre-session conclusion 
of the Regional Appellate Division with respect to any issue or 
issues of tlute case. 

(d) Reper8ion to Pre-Se88ion Status. If a case is continued 
generally from a pre-trial, report, or trial session without action 
having been taken by Regional Counsel to modify a pre-session 
conclusion of. the Regional Appellate Division with respect to 
any issue or issues of the case, it shall revert to the status of a 
pre-session case and paragraph (a) shall apply until paragraph 
(b) again becomes effective. 

(e) Eegpon8ibiHty of Pegional Counsel. Regional Counsel 
shall act for the Chief Counsel, and shall be responsible for, and 
have power of decision in, proceedings before the Court. In the 
post-trial processing of a case Regional Counsel shall have all the 
authority stated in subparagraphs (1) and (o) of paragraph (b). 
Regional Counsel may consult at any time with the Regional 
Appellate Division to the full extent desirable. 3Vith the ap- 
proval of the Chief Counsel, Regional Counsel may redelegate 
any function by this Order vested in Regional Counsel. 

(f) Superzision by Chief lounge/. In the performance of 
his functions under this Order, Regional Counsel shall be subject 
to the general supervision and control of the Chief Counsel. 

2. The instructions contained in this Order supersede prior in- 
structions to the extent that the prior instructions are inconsistent 
herewith. 

8. This revision shall be effective May 1, 1958. 
RUSSELL C. HARRINGTON) 

C' omnzz's8i oner. 
ARCH M. CANTRALL, 

Chief Coun8el. 

Approved A. pril 17, 1958. 
NEI. soN P. RosE, 

General Counsel for the Treaeury Department. 

Approved April 17, 1958. 
FRED C. SCRIBNER) JR 

Acting Secretary of the Treaezzry. 

(Filed by the Division of the Federal Register ou April 25, 1958, 2: 17 p. m. , 
aud published in the issue of the Federal Register for April 29, 1M8, 28 F. R. 
2840. ) 



DELEGATION ORDER NO. 61 

(EjYective June 2, 1058) 

Assessment, claim and compromise authority pertaining to Qre- 
arms taxes. 

1. With respect to firearms taxes arising under subchapter B, chapter 
25 and Part VIII, subchapter A, chapter 27, Internal Revenue Code 
of 1080, or chapter 53 of the Internal Revenue Code of 1954, each 
Assistant Regional Commissioner (AATT) is delegated the authority: 

(a) to make determinations of tax liabilities, 
(b) to allow or reject claims for abatement or refund of taxes 

and penalties or redemption of stamps, and 
(c) to accept or reject offers in compromise of tax liabilities. 

2. The exercise of the authority delegated herein to each Assistant 
Regional Commissioner (Alcohol and Tobacco Tax) shall be under 
the direction and supervision of his Pegional Commissioner. 

8. The authority herein delegated may not be redelegated. 
O. GORDON DELK. ) 
Act'ng Commus8zoner. 

(Filed bv the Division of the Federal Register on June 9, 1958, 8:48 a. m. , 
and published in the issue of the Federal Register for June 10, 1958, 28 F. R. 
4002. ) 

DELEGATION ORDER NO. 62 

(Effective June 2, 1058) 

Acceptance or rejection of offers in compromise of liabilities 
under Chapter 52, Internal Revenue Code. 

1. Pursuant to authority vested in me by Treasury Department 
Order 150 — 25, dated June 1, 1058, there is hereby delegated to each 
assistant regional commissioner (alcohol and tobacco tax) the author- 
ity to accept or reject oA'ers in compromise of liabilities arising under 
Chapter 52, Internal Revenue Code (tobacco, cigars, cigarettes, and 
cigarette papers and tubes) . 

2. The exercise of the authority delegated herein to each assistant 
regional commissioner (alcohol and tobacco tax) shall be under the 
direction and supervision of his regional commissioner, and in accord- 
ance with existing policy and procedures. 

8. The authority herein delegated may not be redelegated. 
O. GoRnoN DELK, 
Acting C'ommi 88ioner. 

(Filed by the Division of the Federal Register on June 9, 1958, 8: 48 a. m. , and. 
published in the issue of the Federal Register for June 10, 19o8, 28 F. R. 
4002. ) 

Rev. Proc. 58 — 1 26 CFR 601. 818: Collection of taxes. 
(A. iso Part I, Section 5708: 270. 148. ) 

Authorization has been given for a new size of the Class A, 
denomination 10, Internal Revenue cigarette tax stamp for use in 
payment of tax by manufacturers and importers of cigarettes, 
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SEOTION 1. PURPOSE. 

The purpose of this Revenue Procedure is to advise that a new 
Class A. , denomination 10, cigarette tax stamp three-fourths of an inch 
wide and one and three-eighths inches in length, for use in the payment 
of tax on cigarettes, has been authorized. 

SEC. 2. INSTRUCTIONS. 

Manufacturers and importers of cigarettes desiring to use the new 
Class A, denomination 10, internal re~venue cigarette tax stamps may 
purchase them from the Oisces of District Directors of Internal Reve- 
nue or branches of such ofBces. The new stamps are identical in 
every respect to the stamps now in use except as to the difference 
in size. In preparing Form 485, Order for Stamps — Cigarette and 
Small Cigar, or Form 928, Orde~r for Stamps — Imported Manufac- 
turers, as the case may be, a manufacturer or importer who desires 
to purchase the new size cig~arette tax stamps should place on the form 
the notation ciNew st" by ls/s" stamps. " 
Szc. 8. INQUIRIES. 

Inquiries concerning purchase of the new stamps should be ad- 
dressed to the Ofhce of the appropriate District Director of Internal 
Revenue. Other inquiries regarding this Revenue Procedure should 
refer to its number and be addressed to the OSce of the appropriate 
Assistant Regional Commissioner, Alcohol and Tobacco Tax. 

26 CFR 601. 602: Forms and instructions. Rev. Proc. 58 — 2 
(Also Part I, Sections 852, 6001; 1. 852 — 4. ) 

Substitutes for Form 2489, Notice to Shareholder of Undistributed 
Long-term Capital Gains, may be used by regulated investment com- 
panies in lieu of the oflicial form, subject to prescribed conditions. 

SEOTroN 1. PURposz. 
The purpose of this Revenue Procedure is to permit the use by 

regulated investment companies of substitutes for Form 2489, Notice 
to Shareholder of Undistributed Long-term Capital Gains, and to 
state the requirements of the Internal Revenue Service with respect 
to such substitutes. 
Szc. 2. Srzczzrc. mzoxs. 

. 01 General v eq»i i c»~ent8. — The substitute forms must be black 
ink on white paper, both of quality as good as that used by the 
Government; the paper must be of substantially the same weight 
and texture, unless printed on card stock, as that used in the 
OScial form. Punch card substitutes also &vill be acceptable. If 
the punching of information into the punch cards will acct the 
legibility of the instructions for Form 2439, the instruction to 
the regulated investment conlpany on the reverse of Copy A 
may be omitted and the instructions to the shareholder on the 
reverse side of Copy C of the form may be printed on a separate 
sheet. 

. 02 Size of type. — Type may not be smaller than the corre- 
sponding type on the ofBcial form and as nearly as possible of. 
the same font. 
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. 03 Size of form. — The oflicial form is seven and three-eighths 
inches wide by three and one-fourth inches high. The substitute 
form may vary in width from seven inches to eight inches, and 
in height from three and one-sixth inches to three and two-thirds 
inches. 

. 04 Government Printing 08lce symbol. — The Government 
Printing Oflice symbols must be omitted. 

. 05 Additional copies. — Additional copies may be prepared if 
desired. However, such additional copies may not be placed 
ahead of Copies A and B. Any additional copies should be 
clearly labeled to indicate the purpose for which they are in- 
tended and should not bear any part of the designation, "Form 
2489 U. S. Treasury Department, Internal Revenue Service. " 

. 06 Instruction on t~e form. — Xo deviation from the instruc- 
tions on the back of Copies A, B, or C will be permitted. See 
section 2. 01 above, for an exception in the case of punch card 
substitutes. 

. 07 Number of 8hures. — It vill be permissible to show the 
number of shares on the substitute forms. 

SEC. 8. APPROVAL OP SUBSTITUTE FORMs. 
Substitutes for Form 2480 meeting the above conditions may be 

used without prior approval of the Internal Revenue Service. How- 
ever, proposed substitutes on which it is desired to show information 
in addition to that outlined above or in the instructions, or for which 
specific approval is desired, should be forwarded by letter to the Com- 
missioner of Internal Revenue, Attention: 0: C: PF, Washington 
25, D. C. , for approval. 

Rev. Proc. 58 — 3 26 CFR 601. 602: Forms and instructions. 
(Also Part II, Section 1500, Regulations 114, 

Section 411. 301. ) 
Computation of employer tax and emplovee tax to be reported on 
Form CT — 1, Employer's Railroad Retirement Tax Return, with 
respect to compensation for services rendered after 1990 and before 
1947. 

SEUTICN 1. PURPosE. 
The purpose of this Revenue Procedure is to provide instructions 

for the computation of employer tax and employee tax to be reported 
on Form CT — 1, Employer's Railroad Retirement Tax Return, with 
respect to compensation for services rendered after 1086 and before 
1947. 
SEC. 2. BACKGROUND. 

Form CT — 1 has been revised as of January 1058. Prior to such 
revision, Form CT — 1 (Revised January 1056), Employer's Quarterly 
Tax Return under the Railroad Retirement Tax Act contained a 
schedule and related instructions for the separate computation and 
reporting of employer tax and employee tax with respect to compensa- 
tion paid for services rendered to any employer after 1936 and before 
1047. Form CT — 1 (Revised January 1058) calls for the reporting of 
the taxes on payments of such compensation but, because of the in- 
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frequency of such paymeilts, does not provide a schedule for com- 
putation of (he t;ixes. 

Src. 6. Coi[PUTATICN oF TAxEs oN CCMPENsATICN FQR SERVIcEs 
RENDERED AFTER 1966 AND BEFCRE 1947. 

The scheduje shown below is provided as a guide for computing 
the taxes applicable to payments of compensation for services rendered 
after 1066 and before 1947. 

1. Computation of employee tax on compensation for services rendered bc(ore 1947: 

Period in which compensation, paid during quarter, 
was eameh 

(a) 

Compensation 
paid during 
quarter for 

such services, 
subject to 

employee tax 

(b) 

Rate of 
employee tax 

on such 
compensation 

(c) 

Amount of 
employee tax 

(col. (b) x 
col. (c)) 

(d) 

Calendar year 1946 

Calendar years 1943, 1944, and 1945 

Calendar years 1940, 1941, and 1942 

Calendar years 1937, 1933, and 1939. 

$ 

34/s percent 

3/4 percent 

3 percent 

2~/4 percent 

$ 

3 

Totals XXXXXXXX $ 

2. Compensation, subject to employer tax, paid during quarter for services rendered be- 
fore 1947 

3. Employer tax (6V4 percent of line 2). 

4. Employee tax (total of column (d), above) 

6. Total taxes (line 3 plus line 4) (Enter on Form CT-1 and attach explanation, in dupli- 
cate). 

$- 

$ 

(NCTE: If the total of column (b) divers from the amount in line 
2, include in the explanation a statement of the computations which 
cause the amounts to be different. See sections 4 and 5, below. ) 
SEO. 4. EMPI OTEE TAx. 

The employee tax imposed by section 2(a) of the Carriers Taxing 
Act of 1937, 50 Stat. 485, 45 U. S. 261, and by section 1500 of the 
Internal Revenue Code of 1069 prior to its amendment by the Act of 
July 81, 1946, Public La)v 572, 70th Cong. , C. B. 1946 — 2, 269, applies 
to compensation, not in excess of $600, earned by an employee from one 
or more employers in a calendar month before 1947. If an employee 
earned compensation of more than $600 in a calendar month before 
1947, only $800 thereof. is subject to the employee tax irrespective of 
the year or years in which such compensation is paid to the employee. If an employee earned compensation from two or more employers in a 
calendar month before 1047, and if the aggregate compensation paid 
(at any time) to such employee by all employers is more than $300 for 
such calendar month, each entployer must report and pay employee tax 
with respect to that proportion of $800 1vhich such employer's payment 
to the employee bears to the aggregate compensation paid (at any 
time) to such employee by all of his employers for that calendar month. 
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SEO. 5. KMpr. oxER T~x. 
The employer tax applies to compensation, not in excess of $300, paid 

to an employee after 1946 by one or nlore employers for services ren- 
dered in any calendar month before 1947. The amount of such com- 
pensation which is subject to employer tax must be computed without 
regard to any payment made to the employee before 1947 by such em- 
ployer or by any other employer. If an employee is paid total com- 
pensation of more than $800 after 1946 by two or more employers for 
services rendered in a calendar month before 1947, the amount of such 
compensation which is subject to employer tax should be computed by 
each employer in accordance with the rules stated in section 81. 6221— 
1(b) (1) of Subpart C of the Employment Tax Regulations, C. B. 
1956 — 2, 700, at page 707, except that the employer tax does not apply to 
compensation in excess of $300 (instead of $850 as staterl in such rules) . 

It should be noted that the amount of compensation, if any, subject 
to employee tax (column (b) in section 8, above) generally will be less 
than the amount of compensation subject to employer tax (line 2 in 
section 3, above) for the reason that the latter amount must be com- 
puted without regard to compensation paid to the employee before 
1947. 

Rev. Proc. 58-4 26 CFR 601. 801: Imposition of taxes, quali- 
fication requirements, and regulations. 

(Also Part III — A. , Section 5212; 182. 405, 
220. 586, 225. 632. ) 

Sampling of bulk distilled spirits at the time of guage for tax- 
payment as a means of checking the accuracy of proof determina- 
tion. 

Revenue Procedure 57 — 86, C. B. 1M7 — 2, 1109, modided. 

SECTION 1. PU RPOSE. 

The purpose of this Revenue Procedure is to modify the require- 
ments prescribed by Revenue Procedure 57 — 86, C. B. 1957 — 2, 1109, 
for the taking of samples of distilled. spirits for verification of proof 
determination. 

SEC. 2. BACKGROUND. 

As a result of information received pursuant to the inauguration 
of the procedure for the sampling of bulk spirits at the time of gauge 
for taxpayment, it has been determined that because of the variation 
in plant operations, practices, and procedures, it may not be desirable 
to prescribe rigid requirements for taking and proofing samples from 
gauge tanks in all cases. Therefore, it has been decided that As- 
sistant Regional Commissioners, Alcohol and Tobacco Tax, will insti- 
tute procedures which, in their judgment, are necessary to carry out 
the objective of this sampling program. 

SEC. 8. PROCEnIIRE. 

Wherever practicable, a one-pint sample will be taken from each 
lot, after thorough agitation but before the spirits are weighed for 
taxpayment. Each week a representative number of such samples 
will be selected for submission to the regional chemist or for proof 
checking, on the premises. The unused samples and remnants of 
samples tested on the premises will be returned to the proprietor and 



may be dumped into lots of untaxpaid homogeneous spirits, returned 
to the distilling system, or destroyed. 'Where it is not practicable 
to verify the proof deter~minations in this manner, the Assistant Re- 
gional Co!»missioner, Alcohol and Tobacco Tax, will institute such 
other proceclures for testing samples of distilled spirits which he 
deems necessary to accomplish effective control and appraisal of 
proofing and to check the accuracy of the OScial instruments used. 

SEG. 4. EFFECT ON OTIIKR DOGU&IKNTs. 

This Revenue Procedure mod!fiecl section 8 of Revenue Procedure 
57-66, C. B. 1057-2, 1100. 

Rev, Proc. 58 — 5 96 CFR 601. 301: Imposition of taxes, quali- 
fication requirements& and regulations. 

(Also Part III — A. , Section 5361; Section 212. 16 (c). ) 
Permittees holding approved formulas for the manufacture of 

alcoholado or bay rum which do not require each gallon of the dn- 
ished product, when made with specially denatured alcohol, to con- 
tain 32 grains of tartar emetic or O. o avoirdupois ounce of sucrose 
octa-acetate should submit new formulas. Permittees who wish to 
use rubber hydrocarbon solvent instead of gasoline as a denaturant 
should also submit their formulas for approval. 

SECTIoN 1. PURPOSE. 

This purpose of this Revenue Procedure is to advise users of spe- 
cially denaturecl alcohol and others concerned of the amendments 
to the Regulations relating to Formulas for Denatured Alcohol, 
governing the use of certain specially denatured alcohol formulas. 
The amendments are containecl in Treasury Decision 6~74, C. B. 
1057 — 9, 960, effective February 1, 1058. 
SEC. 9. XATI RE OF A'MENDVIENTS. 

The a!nendme»ts permit the use of rubber hydrocarbon solvent 
as a substitute for gasoline in the production of proprietary solvents 
formulations and require bay rum, alcoholado, or alcoholado type 
toilet waters made with specially denatured alcohol to contain M 
grains of tartar emetic or 0. 5 avoirdupois ounce of sucrose octa- 
acetate in each gallon of finishecl product. 
SEC. 8. INsTRUCTIONS To PERMITTEES. 

Permittees holding approved formulas for the manufacture of 
a, lcoholado or bay rum that do not contain provisions for the addition 
of the required tartar elnetic or sucrose octa-acetate must submit new 
formulas on Form 1470 — A. , Fornulla for Preparation made with 
specially Denatured Alcohol, for approval before any alcoholado or 
bay rum in manufactured on or after February 1, 1058. Any per- 
mittee holding an approved Form 1470 — A for the manufacture of 
proprietary solvents, who wishes to use rubber hydrocarbon solvent 
instead of gasoline on or after February 1, 1958, should submit an 
aclditional I&or»I 1470 — A for approval shoeing the use of rubber 
hyclrocarbon solvent or gasoline. 
SEC. 4. INQUIRIES. 

Inquiries regarding this Revenue Procedure should refer to the 
number thereof and should be addressed to the office of the Assistant 
Regional Comnlissioner, Alcohol and Tobacco Tax. 



26 CFR 601. 301: Imposition of taxes, quali- Rev. Proc. 58 — 6 
fication requirements, and regulations. 

(Also Part III — A, Sections 7271, 7805; 
225. 1017, 230. 255, 235. 704. ) 

Serial numbers, marks, and brands on cases of bottled distilled 
spirits or bottled wine are not required by internal revenue law or 
regulations to be destroyed ivhen such cases are emptied. 

SECTION 1. PURPOSE. 

The purpose of this Revenue Procedure is to set forth the require- 
ments of law and regulations with respect to the destruction of serial 
numbers, marks, and brands on cases of bottled distilled spirits or 
bottled wine. 

SEC. 2. REQIIIREMENTS. 
. 01 There are no requirements in the Internal Revenue Code 

of 1M4 and regulations for either the preservation or destruction of 
serial numbers, marks, and brands on cases from which the contents 
(bottled distilled spirits or wine) have been removed. 

. 02 Section 7271 of the Code, among other things, prohibits any 
person, with respect to any tax payable by stamp, from transferring 
or receiving any container which is stamped, branded, or marked 
so as to show compliance with the internal revenue laws with respect 
to the contents, or intended contents, thereof, knowing such container 
to be empty or to hold contents other than those it held when it was 
lawfully stamped, branded, or marked. 

SEO. 8. POu:Cx. 
. 01 In the event that cases are reused by any person to contain 

distilled spirits or wine, such person must erst remove, eQ'ace, or 
obliterate any numbers or markings thereon which are inconsistent 
with the serial numbers, marks, or brands required to be placed by 
him on such cases by applicable internal revenue regulations. 

. 02 In view of the requirements of section 7271 of the Code, when 
any person reuses emptied distilled spirits cases he is advised to remove, 
efFace, or obliterate the marks, brands, or serial numbers placed 
thereon at the time they were first packed. 

SEO. 4. INqIIIEIEs. 
Any inquiries with respect to this Revenue Procedure should refer 

to the number thereof and should be addressed to the appropriate 
Assistant Regional Commissioner, Alcohol and Tobacco Tax. 

Rev. Proc. 58 — 7 26 CFR 601. 811: Imposition of taxes; 
regulations. 

(Also Part I, Section 5721; 270. 141, 
275. 131. ) 

Manufacturers of tobacco products are no longer required to 
prepare annual inventories of tobacco materials, tobacco products, 
and tax stamps held in each factory as of January first of each 
year. 

Rev. Rul. M — 7S, C. B. 1056 — 1, F80, modified. 



SECTION 1. PURPOSE. 

The purpose of this Revenue Pi ocedure is to advise manufacturers 
of tobacco products that inventories of tobacco materials, tobacco 
products, and tax stamps, held in each factory as of January first 
of each year, are no longer required. 

Szo. 2. B. xcKoiioU&i&. 

In the past, manufacturers of tobacco products have been required 
to furnish inventories, as of the first of each calendar year, of tobacco 
niaterials& tobacco products, and tax stamps. In recent years, such 
inventories have been used»rincipally for the compilation of sta- 
tistics, particularly in the area of "tobacco materials used. " 
Szo. 8. DETzzirixiTiox. 

In order to e8ect economies by eliininating requirements and serv- 
ices no longer considered necessary, it has been determined to dis- 
continue the compilation and release of statistics relating to tobacco 
materials used in the manufacture of tobacco products. This deter- 
mination is based upon the finding that such statistics are no longer 
necessary in the administration of the internal revenue laws or for 
industry purposes. The discontinuance of such statistics makes it 
possible to eliminate the requirement for the furnishing of inventories 
by manufacturers of tobacco products, as of January first of each 
year, of tobacco materials, tobacco products, and tax stamps. This 
determination is not intended in any way to modify the provisions 
of section 270. 141(c) of the Regulations relating to Cigars and 
Cigarettes (Manufacturers, Importers, and Dealers) or section 
27;&. 181(c) of the Regulations relating to Manufactured Tobacco 
(Manufacturers, Impoi ters, and Dealers) . 
Szo. 4. EFFzcr ox OTiizu Doczirz+Ts. 

Revenue Ruling 56 — 78& C. B. 1956 — 1, N9& is modified to apply only 
to inventories which may be required under sections 270. 141 and 
275. 181 of the regulations. Revenue Procedure 57 — 11, C. B. 1957 — 1, 
7'39& and Revenue Procedure 57 — 84& C. B. 1952 — 2, 1107, as they relate 
to inventories, will continue to be followed as to inventories which 
may be required under the above sections. 
SEG 5. IBQUIRIEs. 

Inquiries with respect to this Revenue Procedure should refer to 
the number thereof and should be addressed to the appropriate As- 
sistant Regional Commissioner, Alcohol and Tobacco Tax. 

26 CFR 601. '319: Applicable l;i ws. 
(Also Part I, Sections 5812, 5848; Sections 

179. 95 and 179. 20. ) 

Rev. Proc. 58 — 8 

On and after July 1, 1M8, only a natural person lawfully possess- 
ing a firearm which was duly registered, made, transferred, or im- 
ported by or to such person in accordance with the applicable 
provisions of the Internal Revenue Code, may transform such fire- 
arm into a deactivated war trophy. 

Revenue Ruling 5, "& — 5&90, C. B. 10o~2, 488, and Revenue Ruling 
57 — 227, C. B. 1957 — 1, 488, modified. 
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SECTION 1. PURPOSE. 

The purpose of this Revenue Procedure is to announce the termina- 
tion of the war trophy firearms deactivation program conducted in 
connection with the administration of the National Firearms Act, 
and. to specify necessary changes in the policy and procedure appli- 
cable to the firearms program. 
SEc. 2. PoLIGY AND PRocEDURE. 

. 01 On and after July 1, 1958, only a natural person lawfully 
possessing a, firearm which, prior to such date, was duly (1) registered, 
as provided by section 5841, of the Internal Revenue Code of 1954; 
(2) made, in accordance with the provisions of section 5821 of the 
Code; (3) transferred, in accordance with the provisions of section 
5812 or 5814(a) of the Code; or (4) imported, in accordance with 
the provisions of section 5845 of the Code, by or to such person, may, 
upon written request addressed to the appropriate Assistant Regional 
Commissioner, Alcohol and Tobacco Tax, transform such firearm into 
a deactivated war trophy (DEWAT) by steel welding, as distinguished 
from brazing or any other method, the chamber of the firearm shut 
and welding the barrel solidly into the frame or receiver. The fire- 
arm must be deactivated under the supervision of an Alcohol and. 
Tobacco Tax investigator who will certify as to its deactivated con- 
dition. Also, the costs of deactivation must be assumed by the owner. 
After deactivation of a firearm has been completed, the investigator 
will endorse the appropriate Form 1 (Firearms), Application for 
Registration of Firearm; Form 1A (Firearms), Declaration of- In- 
tent to Make a Firearm; Form 4 (Firearms), Application and Order 
for Transfer of Firearm; Form 5 (Firearms), Notice of Tax-exempt 
Domestic Transfer of Firearm; or Form 6 (Firearms), Application 
for Importation of. Firearms, as the case may be, which is held by the 
owner. Such endorsement shall read as follows: 

Removed from the Classification of a firearm by steel 
welding in the prescribed manner on 

(Date) 
Investigator, Alcohol and Tobacco Tax 

(Signed) 

. 02 Since such a deactivated war trophy (DEWAT) falls in the 
category of a harmless ordnance curio, rather than a "unserviceable" 
firearm, as contemplated by section 5812(a) (3) of the Code, notifica- 
tion of subsequent transfers of "DEAVATS" need not be given. 

. 03 Any unregistered firearm coming within the purview of the 
National Firearms Act (Chapter 53 of the Internal Revenue Code) 
will be considered a contraband article subject to forfeiture to the 
United States under section 5862 of the Code. 

SEc. 3. EFFEcTIvE oN OTIIER DocUMENTs. 

Revenue Ruling 55 — 590, C. B. 1955 — 2, 483, and Revenue Ruling 57- 
227, C. B. 1957 — 1, 433, are hereby modified. to the extent tliat they 
are inconsistent with the procedure described above as to firearms 
deactivated on and after July 1, 1958. 

SEC, 4. EFFECTivE D~TE. 
This Revenue Procedure is effective July 1, 1958. 
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SEC. 5. INQUIRIES. 
Inquiries relating to this Revenue Procedure should be addressed 

to the OKce of the appropriate Assistant Regional Commissioner. 
Alcohol and Tobacco Tax, 

Rev. Proc. 58 — 9 26 CFR 601. 816: Adininistrative remedies 
available to taxpayers after the purcliase 
of tobacco tax stamps or after assessment 
or payment of tobacco taxes. 

(A. iso Part I, Section 5705, 270. 164, 270. 197. ) 
Means for establishing that claims, filed after June 30, 19o9, by 

manufacturers and importers of cigars, for refund of tax paid by 
return on ci'ars withdrawn from the market, were filed within 
the statutory period of liinitation. 

SECTIoN 1. PUrposE. 
The purpose of this Revenue Procedure is to call to the attention 

of nianufacturers and importers of cigars the advisability of their 
liaving a means for establishing that cl~aims, filed after June 80, 1959, 
for refund of tax paid by return on cigars withdrawn from the mar- 
ket, were filed within the statutory pe~riod of limitation. 
SEC. 2. BACKGltoUND. 

Because the return system for the taxpayment of cigars became 
eA'ective July 1, 1956, any claim filed on or before June 80, 1959, for 
refund of cigar taxes paid by retur», is within the three-year time 
limitation imposed by section 5705(c) of the Internal Revenue Code 
of 1954. In such claim, a general statenient that the cigars were tax- 
paid on or after July 1, 1956, in lieu of a niore specific fixing of the 
time of taxpayment, is acceptable. After June 80, 1959, failure or 
inability of the clainiant to establish tlie timely filing of a claim will 
result in its rejection. Since cigars which are now being taxpaid by 
return and which are withdrawii from the market may be the subject 
of a claim filed after June 80, 1959, the matter is being called to tlie 
attention of manufacturers and importers of cigars. 
SEC. 8. MEANS OI" KSTABLISIIING TIMELY FILING OF CLAIMS. 

It, is suggested tliat the manufacturers a»d iniporters of cigars de- 
vise some means for establishing the tiniely filing of claims filed after 
June 80, 1959& such as by marl-ing the packages of cigars, in code or 
otherwise, to indicate tlie date of taxpayment. AVhere it is not feas- 
ible to indicate the date of taxpayment, it niay be desired to mark the 
packages to indicate an earlier date, froni which date to measure the 
period for the timely filing of clainis, such as the date of packaging 
of the cigars, or tile date of removal of the cigars froin the factory or 
fi. om customs' custody. This marking may represent the week or 
month of the year, in lien of the specific date. The key to any code 
in use or to be adopted, for this purpose, should be immediately fur- 
nished to the appropriate Assistant Regional Commissioner, Alcohol 
and Tobacco Tax. 
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SFC. 4. EFFECT OF Puol'osrn LKGlsnATION. 

The future need for such marl-ing for the purpose of claims for re- 
fund of taxes paid by return on cigars withclrawn from the market 
may be eliminate&1 if tlie L&'xcise Tax Teclniical Changes Act of 1057r 
EI. R. 71&~& — 85th Congress, 1st Session, is en;rcted into law, since sec- 
tion 5705(c), as proposed in such Bill, would replace the existing 
limitation, that claims be filed within three years of the date of tax- 
payment, with a provision that such claims for refund sliall be filed 
within six mouths after the date of. withdrawal from the market, loss, 
or destruction of the cigars, as the case may be. 

Szc. 5. INqrrinizs. 
Inquiries in regard to this Revenue Procedure sliould refer to the 

number thereof and should be directed to the appropriate Assistant 
Regional Commissioner, Alcohol;md Tobacco T&rx. 

26 CFR 601. 408(c) (&): Provisiorrs spe- 
cial to cert;iin einployrnent and ex- 
cise taxes; miscellaneous excise t;ixes 
collected by return, collected taxes. 

The Internal Revenue Service discusses the procedure pertaining 
to so-called "collected" taxes whereby direct assessment may be made 
against a taxpayer who refuses to pay the tax to a collecting agency. 
See Rev. Rul. ; i 8 — 600, page 4. '&4. 

475254' — 58 — 45 
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ADMINISTRATIVE: 
Accounting period, returns erroneously filed on different basis 
Administration: 

Delegated authority: 
Firearms taxes 
Tobacco taxes 

Delegation of authority, notice of additional inspection of records 
Delegation of responsibility for supervising Regional Commissioners 
Establishment of the office of Assistant Commissioner of Internal 

Revenue (Planning and Research) 
Organization and functions of Internal Revenue Service, statement 

amended 
Tax Court settlements 

Aliens (See: Nonresidents). 
Appeals: 

Hearing before Appellate Division $ 601. 203(d) 
Informal conferences, $) 601. 105(b) (4), 601. 105(c) (2), 601. 105(c) (1) 
Preliminary or thirty-day letters, appellate functions, ) 601. 106(b) 
Requirements for referral of unagreed cases to Appellate Division, 

$ 601. 106(f) (5) 
Assessments: 

Collected excise taxes, limitation period 
Direct, "collected" excise taxes 
Limitation period, retailers tax, several categories on same return 

Bond: 
Exempt organization, deferment of gain from installment obligation 
Gasoline and lubricating oil, authority to determine amount 

Claims (See also: Credits and refunds). 
Corporation income tax returns $ 301. 6402 — 3 
Filing after April 30, 1958, credit and refund, alcohol and tobacco 

taxes 
Research expenses, patent costs 
Timely filing, mailing requirements $ 301. 7502 — 1 

Closing agreements: 
Applicability of rulings requirements, $ 601. 202(d) 
Incident to settlement by Appellate Division, ) 601. 106(d) (1) 

Collection: 
Collected taxes, penalties, failure to make deposits, payments, and 

returns 
Excise taxes: 

Circulation, state bank notes, $ 601. 403(c) (1) 
Forms prescribed for registration, $ 601. 404(k) 
Highway motor vehicles, $ 601. 403(c) (1) 
Hydraulic mining, $ 601. 403(c) (1) 
Miscellaneous excise taxes, depository receipt procedure, 

$ 601. 403(c) (3) 
Sale of revenue stamps, procedure, $ 601. 404(f) (4) 
Wagering, $ 601. 403(c) (1) 

Limitation period, retailers tax, several categories on same return 
Compromises (See: OfFers in compromise). 
Court decisions (Sce: CoURT DEGIsIQNs). 
Court proceedings (See: Suits). 
Credits and refunds: 

Alcohol and tobacco taxes, conditions to allowance 
Claims timely filed, mailing requirements $ 301. 7502-1 
Corporation income tax return as claim $ 301. 6402 — 3 
Current deduction of capitalized cost of railway roadbed pole-driving 
Delivery of checks, cases in litigation, $ 601. 510(b) 

(695) 

1'age 
215 

683 
683 
680 
680 

679 

663 
681 

664 
664 
664 

664 

562 
454 
495 

511 
679 

476 

630 
]48 
476 

664 
664 

629 

664 
664 
664 
664 

664 
664 
664 
495 

630 
476 
476 

664 



696 

ADMINISTRATIVE — Continued 
Credits and refunds — Continued 

Excise taxes: 
Garbage collection body mounted on truck chassis by exporter 
Miscellaneous taxes collected by return, $ 601. 403(d) (2) 
Playing cards sold tax-paid to United States 

Firearms taxes, delegated authority 
Gasoline tax: 

Crop dusting 
Feed lot 
Orchard sprayer 

Litigated eases, mailing of checks $ 801. 6402 — 2 
Manufacturers tax: 

Articles installed on war vessels 
Conversion of automobile bodies and chassis purchased tax-paid 
Tread rubber lost in processing 

Nonhighway use of gasoline, spraying and cultivating lawn areas 
Payments in respect of gasoline used for nonhighway purposes, 

) 601. 402(c) 
Review of overassessments exceeding $100, 000, $$ 601. 108(b), 

601. 108(c) 
Unagreed eases, action by Appellate Division, ) 601. 106(d) (1) 

Criminal prosecutions: 
Admissibility of wiretap evidence 
Evidence, preliminary hearing to determine admissibility 
Newly discovered evidence, remand for new trial 

Deficiences: 
Net worth method of computing income, authority of Tax Court to 

require details 
Protests, thirty-day letters, $ 601. 105(d) (2) 

Delegation of authority: 
Determination of amount of gasoline and lubricating oil bonds 
Notice of additional inspection of records 
Supervision of Regional Commissioners 
Tax Court settlements 

Effective date, regulations relating to nonrecognition of gain or loss, cor- 
porate liquidations, f 1. 392 — 1 

Elections: 
Accounting methods; accrual of real property taxes, $ 1. 461-1 
Amortization, emergency facilities, $$ 1. 168 — 2, 1. 168 — 3 
Amounts received under royalty contract for disposal of coal, 

1. 681-3 
Amounts received under royalty contract for disposal of timber, 

1. 631-2 
Effective date, nonrecognition of gain or loss in liquidations, fl 1. 892 — 1 
Mineral lease co-owners, exclusion from partnership provisions 
Ministers' self-employment coverage, release from poverty oath 
Timber cutting as sale or exchange, $ 1. 631 — 1 

Estimated tax: 
Corporations, additions to tax for underpayment, f 1. 6655 — 2 
Underestimate based on reconstructed income, penalties 

Evasion of tax (See: Fraud) 
Evidence: 

Admissibility, preliminary hearing 
Criminal prosecution, remand for new trial 
Proof of intentional tie-in liquor sales by wholesaler 
Wiretap, obtained by state agents, admissibility in Federal court 

Examination, books and records (See' . Records) 
Exempt organization, gain from installment obligation 
Forms (See: Returns) 
Fraud: 

Criminal prosecution, newly discovered evidence, remand for new 
t rial 

Evidence, preliminary hearing to determine admissibility 
Net worth method of computation, authority of Tax Court to require 

details 
Net worth method of reconstruction of income 
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ADMINISTRATIVE — Continued 
Government depository, employment and excise taxes, f$ 601. 401(a)(5), 

601. 403 (c) (2) 
Inspection of returns or records: 

Additional delegation of authority to notify 
Support of child, amount claimed by former spouse 

Interest: 
Deficiencies: 

Allocation of partial payment 
Direct assessment, "collected" excise taxes 
Redetermination of tax as result of refund of foreign tax 

Overpayments, rent paid to personal holding company by share- 
h older 

Levy, railroad retirement benefits, $ 301, 6334 — 1 
Limitation period: 

Assessment and collection, retailers tax, several categories on same 
return 

Assessments, collected excise taxes 
Claims, research expenses, patent costs 

Mitigation of effect of limitation (See: INcoME TAx: Mitigation of effect 
of limitation) 

Nonresidents, departing aliens, layover of five days or less, Certificate of 
Compliance 

OfFers in compromise: 
Firearms taxes, delegated authority 
Tobacco taxes, delegated authority 
Use of prescribed forms, $ 601. 203(b) 

Overassess ments (See: Credits and refunds) 
Partnerships, unincorporated organizations having members in common 
Penalties: 

Direct assessment, "collected" excise taxes 
Failure to make deposits, payments, and returns, collected taxes 
Underestimate of tax, reconstructed income 

Period of limitation (See: Limitation period) 
Publication, final opinions in adjudication of income, profits, estate or gift 

tax cases, $ 601. 702(b) 
Publicity of returns and information, support of child, amount claimed by 

former spouse 
Records: 

Adequacy, reconstruction of income 
Notice of additional inspection, delegation of authority 
Work sheets reconciling book and tax depreciation 

Refunds (See: Claims, Credits and refunds) 
Returns: 

Amended, research expenses, patent costs 
Collections, tax shown on Form 1040A, g 601. 104(a) (1) 
Corporation, form to claim for credit or refund, $ 301. 6402 — 3 
Employment taxes: 

Adjustments with respect to income tax withheld, jj 601. 401(c) (2) 
Collection methods, prescribed forms, I 601. 401(a) (8) 
Depository receipt procedure, $ 601. 401(a) (5) 
Employers' identification numbers, $ 601. 401(b) (1) 
Imposition, employers of four or more, I 601. 410(a) (1) 
Penalties, failure to make deposits, payments and returns 
Railroad retirement, Form CT — 1 (Revised January 1958) 
Reporting of wages, Fl 601. 401(b) (8) 

Examination: 
Determination of liability: 

Protests, $ 601. 105(d) (2) 
Thirty-day letters, $ 601. 105(d) (1) 

Office audit, g$ 601. 105(b) (1), 601. 105(b) (2) 
Exise taxes: 

Manufacturers, computation and prepayn1ent of tax by exporter 
Penalties, failure to make deposits, payments, and returns 

Failure to file, "collected" excise taxes 
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ADMINISTRATIVE — Continued 
Returns — Continued 

Forms: 
1040A, computation of tax, f 601. 104(a)(1) 
CT — 1 (Revised January 1958), instructions for computations of 

railroad retirement taxes 
Substitutes for Form 2439, private printing 

Husband and wife, common-lsw marriage 
Individual: 

Form 1040A, computation of tax, f 601. 104(a) (1) 
Self-employment tax, optional tax table 

Information: 
Departing aliens, layover of five days or less, Certificate of 

Compliance 
Dividends, except organizations 
Unincorporated organizations having members in common 

Inspection, support of child, amount claimed by former spouse 
Partnerships, unincorporated organizations having members in 

common 
Period covered, change to conform to accounting period 
Reproduction, Form 2439 
Withholding, penalties, failure to make deposits, payments, and 

returns 
Rulings: 

Employees trusts or plans, advance determination letters, $ 601. 201 
0) (1) 

Exempt organizations, ) 601. 201(c) (4) 
Pension, annuity, profit-sharing, and stock bonus plans, $ 601. 201(c) 

( 5) 
Requests for rulings or determination letters, $ $ 601. 201(f) (1), 

601. 201(f) (2) 
Suits: 

Alcohol and tobacco taxes, filing credit or refund claims 
Commencement, right to retroactive retirement pay 
Delivery of checks in payment of refunds, f 601. 510 (b) 
Evasion of tax, remand for new trial 

Tax: 
Computations: 

Income attributable to several years, $ ) 1. 1301 — 1 through 1. 1304- 
1 1. 1306-1 

Interest, foreign tax credit redetermined 
Self-employment tax, optional tax table 

Credits, alcohol and tobacco taxes, rightful claimant 
Liability, firearms, delegated authority 
Payments: 

Failure to make deposits, payments, and returns, collected taxes 
Receipts for public debt securities $ 301. 6312 — 1 

Tax Court of the United States: 
Authority to require details of net worth reconstruction of income 
Responsibility for settlements 
Timely filing of petitions $ 301. 7502 — 1 

Withholding, penalties, failure to make deposits, payments, and returns 
Advertising, display, use of empty liquor bottles 
ALCOHOL TAX: 
Alcohol: 

Content in wine, instruments and methods for determination 
Denatured, formulas, $ 601. 301(c) (33) 
Government reports, use of reproduction methods 
Proof verification, sampling program modification 
Receipt from General Services Administration, storage and recording 
Specially denatured: 

Addition of ethyl acetate 
Formulas for alcholado, bay rum, proprietary solvents 
Production, use of quassin 
Products produced or purchased, Record 134 

Tax-free, storage by hospitals 
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ALCOHOL TAX — Continued 
Alcohol — Continued 

Tax-free aircraft supplies: 
Dominican Republic, et al 
Mexico 
S ain P 

Applications: 
Form 2323, consolidation of tanks of consolidated spirits 
Importer, destruction abroad, unused red strip stamps 

Beer: 
Claims, allowance, credit or relief, ) 601. 303(d) 
Export drawback, Il 601. 304(h) 
Government reports, use of reproduction methods 
Imported, release from customs custody 
Sales within National park, special tax 
Tax-free aircraft supplies: 

Dominican Republic, et al 
Mexico 
S pain 
Trade with Hawaii 

Use on vessels and aircraft, tl 601. 301(c) (21) 
Bonded wine cellars: 

Instruments and methods to determine alcohol content of wine 
Use of "Amberlite — IR — 120, " treatment of wine 
Use of SAF Cation Exchange and SAF Anion Exchange Resins, treat- 

ment of wine 
Bottlers: 

Proof determination for immediate bottling of imported bulk spirits 
Use of empty liquor bottles for display 

Claims: 
Allowance, credit or relief, $ 601. 303 (d) 
Credit or refund, filing after April 30, 1958 
Distilled spirits, destroyed after withdrawal from bond 
Drawback, 4I 601. 301(c) (21) 
Drawback: 

Aircraft liquor supplies: 
Dominican Republic, et al 
Mexico 
Spain 
Trade with Hawaii 

Distilled spirits used in High-Alcoholic and Low-Alcoholic Elixirs 
Export spirits removal from wholesaler coastal storage 

Export drawback, $ 601. 304 (h) 
Nonbeverage drawback, period covered, Cl 601. 304(i) 

Construction, hospital storage of tax-free alcohol 
Containers: 

Barrels, distillate over 110 proof, labeling as whisky 
Bottles: 

Emptied of liquor, use for display 
Indication of net contents, location 
Refill cases, inspection, tl 601. 702(b) (1) (i) 

Cases, emptied, destruction of serial numbers, marks and brands 
Non-taxpaid spirits, seizure, admissibility of wiretap evidence 

Court decisions: 
Benanti, Saleatore v. United States 
Black, Joseph F. , v. Magnolia Liquor Company, Inc 
Erie Raitroad Company and Atlantic ll7utuat Insurance Company v. 

United States 
Magnolia Liquor Co. , Ine. v. Black 

Credits: 
Conditions to allowance, rightful claimant 
Extension to state liquor commission 

Customs: 
Collector, destruction abroad, unused red strip stamps 
Release of imported malt beverages, Form 1649 
Release of imported spirits, Form 1649 
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ALCOHOL TAX — Continued 
Dealers and users, specially denatured alcohol, formulas 
Denaturants: 

Ethyl acetate, ester content 
Ethyl acetate for proprietary and industrial solvents 
Formulas, ( 601. 301(c) (33) 
Quassin as substitute for brucine, production of specially denatured 

alcohol 
Denaturing plants, production of specially denatured alcohol, use of 

quassin 
Distillate, proof over 110 degrees, labeling as whisky 
Distilled spirits: 

Bulk, taxpayment, $ 601. 302(a) 
Consolidated, combined in warehouse tank, original entry date 
Destroyed after withdrawal from bond, refund 
Emptied cases, destruction of serial numbers, marks and brands 
Export drawback, $ 601. 304(h) 
Export, red strip stamps, imprinted "EXPORT" 
Exportation to Canada, attachment of Canadian stamps 
Flavored vodkas, neutral spirits statement on labels 
Government reports, use of reproduction methods 
Imported, certificates of origin 
Imported bulk, immediately bottled, proof determination 
Imported fruit brandies, blending, rectification tax 
Liquor sales within National park, special tax 
Manufacture of High-Alcoholic and Low-Alcoholic Elixirs, drawback 
Nonbeverage drawback claims, $ 601. 304(i) 
Non-taxpaid spirits, admissibility of wiretap evidence 
Proof verification, sampling program modification 
Sales to state liquor commission requesting extension of credit 
Tax-free aircraft supplies: 

Dominican Republic, et al 
Mexico 
Spain 
Trade with Hawaii 

Tie-in sales forced on retailers by wholesalers 
Tie-in sales resulting in violations 
Two half cases, combined in corrugated sleeve 
Unused red strip stamps, destruction abroad 
Use by successor nonbeverage manufacturer, formulas 
Use on vessels and aircraft, $ 601. 301(c) (21) 
Vodka: 

Production by extractive distillation, or use of activated carbon 
Reclassification, use as neutral spirits 

Whisky, stored at between 110 and 160 degrees of proof 
Wholesaler, coastal storage pending exportation 

Distilleries: 
Denaturing bonded warehouse, gauging denatured rum by volume, 

weighing tanks 
Registered, vodka produced by extractive distillation, or use of 

activated carbon 
Equipment and supplies: 

Instruments for determining alcohol content of wine 
New still, construction from various parts of distilling units 
Rubber stamp, imprinting "EXPORT" on red strip stamps 

Exporters, drawback claims, $ 601. 304(h) 
Fermented malt liquors (See: Beer) 
Forms: 

1451, receipt and use of alcohol from General Services Administra- 
tion 

1479 — A, proprietary and industrial solvents, use of ethyl acetate 
1479 — A, use of tartar emetic, sucrose octa-acetate, rubber hydro- 

c arbon 
1649, release from customs custody, imported malt beverages 
2323, consolidated spirits combined in warehouse tank 
Offers in compromise, filing, $ 601. 305(a) 
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ALCOHOL TAX — Continued 
Formulas; 

Ester content of ethyl ac«tat« for proprietary arid industrial solvents 
Predecessor use by successor no»b«verage nianufacturer 
Production of alcoholado, l&ay rum proprietary solvents 
Specially denatured alcohol: 

Use of ethyl acetate 
Use of quassin 

Gauge: 
Bulk spirits, taxpayment, modification in proof verification 
Denatured rum by volume, weighing tanks 

Governraent use, wiretap eviderice, resultant seizure of nonlaxpaid spirits 
Hospitals and clinics: 

Storage and reporting alcohol received from General Services Adinin- 
istrati n 0 

Storage of tax-free alcohol 
Importers: 

Applications, destruction abroad, unused red strip stamps 
Use of empty liquor bottles for display 

Inducements: 
Combination "deals" in spirits overed retailers by wholesalers 
Extension of credit to state liquor commission 
Tie-in sales, retailers required to buy undesired brands 
Wholesaler tie-in sales of liquors to retailers 

Labels: 
Blended Scotch Type Whisky, removal from standards of identity 
Bottles of spirits, indication of net contents 
Certificate of approval, imported malt beverages, release from cus- 

toms custody 
Flavored vodkas, neutral spirits statement 
Proof of imported bulk spirits immediately bottled 

Marks and brands: 
Bottles of spirits, indication of net contents 
"EXPORT" imprinted on red strip stamps, export spirits 
Removal from emptied eases of spirits 
Reuse clause, use of empty liquor bottles 
Two half cases of spirits combined in corrugated sleeve 

Materials: 
Activated carbon, treatment of neutral spirits, vodka production 
"Amberlite — IR — 120", use in treatment of wine 
Distilled spirits, High-Alcoholic and Low-Alcoholic Elixirs, drawback 
Ethyl acetate, ester content as a denaturant 
Ethyl acetate used for proprietary and industrial solvents 
Flavoring, crushed cherry pits, addition to cherry product 
Quassin as substitute for brucine, production of specially denatured 

alcohol 
SAF Cation Exchange, SAF Anion Exchange Resins, use in treatment 

of wine 
Tartar emetic, sucrose octa-acetate, rubber hydrocarbon, formulas 

Nonbeverage manufacturers: 
Drawback claims, f 601. 304(i) 
Successor use of predecessor formulas 

Nonbeverage products, Low-Alcoholic Elixir, drawback on distilled spirits 
Oifers in compromise: 

Acceptance or rejection, $ 601. 305(a) 
Refill cases, inspection, $ 601. 702(b) (1) (i) 

Penalties, permit suspension, tie-in sales to retailers 
Permits, suspension, wholesaler forcing tie-in sales on retailers 
Proprietary solvents, production, use of rubber hydrocarbon, formulas 
Records: 

Original entry, date, consolidated spirits combined in warehouse tank 
Record 134, production or purchase of specially denatured alcohol 

products 
Wholesaler, storage of export spirits at coastal port 
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ALCOHOL TAX — Continued 
Rectifying plants: 

Attachment of Canadian stamps to spirits bottled for export to Canada 
Blending imported fruit brandies, exemption 
Combining two half cases of spirits in corrugated sleeve 
Immediate bottling of imported bulk spirits, proof determination 
Reclassification of vodka, use as neutral spirits 
Vodka produced by use of activated carbon 

Refunds: 
Claims, distilled spirits destroyed after withdrawal from bond 
Conditions to allowance, rightful claimant 

Regulations: 
26 CFR 175. 42, 220. 548a (added), 230. 206, 231. 82, 235. 631, 240. 579; 

whisky stored between 110 and 160 degrees of proof 
26 CFR 182. 671a (added); storage and recording alcohol received from 

General Services Administration 
26 CFR 212. 44(a), 212. 45(a), use of ethyl acetate 
26 CFR 251. 89a (added); destruction abroad, unused red strip stamps 
27 CFR 5. 21 — 5. 73, and intermediate sections; labeling and advertising 

distilled spirits 
27 CFR 7. 31(b), 7. 31(c); release of imported malt beverages from 

customs custody 
Reports: 

Customs chemist' s, imported bulk spirits immediately bottled 
Government, preparation by use of reproduction methods 

Retail liquor dealers: 
Forced purchases of liquors, wholesaler tie-in sales 
Liquidation of stock in fiscal year following business termination 
Required to buy undesired brands, violations 
State liquor commission, extension of credit 

Returns, claims, allowance, credit or relief, $ 601. 303(d) 
Sales: 

Alcoholic beverages to state liquor commission, extension of credit 
Alcoholic liquors within National park, special tax 
Liquors, during liquidation of stock by retailer, special tax. 
Specially denatured alcohol products, Record 134 
Spirits, combination "deals" offered retailers by wholesalers 
Tie-in, decreasing retailer purchase of liquors from wholesaler com- 

petitors 
Samples, bulk spirits, program for proof verification, modification 
Seizures, non-taxpaid spirits, result of wiretap evidence 
Special tax: 

Liability, sales of alcoholic liquors within National park 
Manufacturer, distiller constructing new still from various parts of 

distilling units 
Stamps: 

Canadian, attachment to spirits bottled for export to Canada 
Distilled spirits excise sheet, ) 601. 302(a) 
"Display", on empty liquor bottles, use for display 
Non-taxpaid spirits seizure, admissibility of wiretap evidence 
Red strip, imprinted "EXPORT", spirits for export 
Red strip unused, destruction abroad 
Removal from cases emptied of bottled spirits 
Special tax, retailer or wholesaler, liquidation of stock, time limit 

termination 
States, local agents wiretap, evidence admissibility in seizure of non- 

taxpaid spirits 
Stills, new, construction from various parts of distillery units, special tax 
Tanks: 

Warehouse storage, consolidated spirits, original entry date 
Weighing, gauging denatured rum by volume 

Taxes: 
Bulk spirits, sampling for proof verification, modification 
Credit or refund allowance, rightful claimant 
Payment, excise sheet stamps, f 601. 302(a) 
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ALCOHOL TAX — Continued 
Taxes — Continued 

Rectification: 
Blending imported fruit brandies 
Use of vodka reclassified as neutral spirits 

Refunds, distilled spirits destroyed after withdrawal from bond 
Special, retailer or wholesaler liquidation of stock in next fiscal year 

Taxpaid bottling houses: 
Attachment of Canadian stamps to spirits bottled for export to 

Canada 
Combining two half cases of spirits in corrugated sleev& 
Immediate bottling of imported spirits, proof determination 

Vinegar, production by vaporizing process, Ct 601. 301(c) (25) 
Violations: 

Extension of credit to state liquor commission 
Intentional tie-in sales by wholesale liquor dealer 
Refill liquor bottles, offers, If 601. 702(b) (1) (1) 
Tie-in sales to retailers 
Transported non-taxpaid spirits, wiretap evidence in resultant 

seizur e 
Wholesaler's combination "deals" in spirits ofFered to retailers 

Warehouses: 
Distillery denaturing, gauging denatured rum by volume, weighing 

t anks 
Internal Revenue: 

Attachment of Canadian stamps to spirits bottled for export to 
Canada 

Consolidated spirits, first-in, first-out of tank 
Export spirits, stamping red strip stamps "EXPORT" 

Wholesale liquor dealers: 
Coastal port storage of spirits pending exportation 
Liquidation of stock in fiscal year following business termination 
Offering combination "deals" in spirits to retailers 
Permit suspension, tie-in sales to retailers 
Tic-in sales requiring retailer to buy undesired brands 

9 ine: 
Alcohol content determination, instruments and methods 
Bottles, indication of net contents 
Claims, allowance, credit or relief, $ 601. 303(d) 
Emptied cases, destruction of serial numbers, marks a. nd brands 
Export drawback, $ 601. 304(4) 
Government reports, use of reproduction methods 
Sales within National park, special tax 
Tax-free aircraft supplies: 

Dominican Republic, et al 
Mexico 
Spain 
Trade with Hawaii 

Treatment: 
Use of "Amberlite — IR — 120" 
Ipse of SAF Cation Exchange, SAF Anion Exchange Resins 

Two half cases, combined in corrugated sleeve 
LTse on vessels and aircraft, tl 601. 301(c) (21) 
Wholesaler, coastal storage pending exportation 

Wineries (See: Bonded wine cellars) 

COURT DECISIONS: 
Benanti, Salvatore, v. United States 
Black, Joseph F. , v. Magnolia Liquor Company, Inc 
Erie Railroad Company and Atlantic Mutual Insurance Company v. United 

States 
Fidelity-Philadelphia Trust Co. et al. , executors (Will of Iffary H. Haines 

v. Smith 
Fleming, William, et al. v. Commissioner 
Haines, Will of Mary H. (See: Fidelity-Philadelphia Trust Co. , et al, , 

executors ()fill of Mary H. Haines) v. Smith) 
Hoover Motor Express Co. , Inc. v. United Slates 
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COURT DECISIONS — Continued 
Lake, P. C, Inc. , et al; Commissioner v 
Lawn, Howard; Giglio, William and Livorsi, Frank v. United States 
Licavoli, Peter; Commissioner v 
Magnolia Liquor Co. , Inc. , v. Black 
O' Connor, Dennis M. , et al. ; Scofield v 
SchIvarzkopf, George, v. Commissioner 
Shotzvell Manufacturing Company, Byron A. Cain and Harold E. Sullivan; 

United States v 
Sullivan, Neil, et ak v. Commissioner 
Tank Truck Rentals, Inc, v. Commissioner 
Weed, W. F. , Commissioner v 
Wrather, John and Nell; Commissioner v 
EMPLOYMENT TAXES: 
American employer (See: Employer) 
Collections (See: ADMINIsTIIaTIVE: Collections) 
Employer: 

Foreign subsidiary of domestic partnership 
Surety completing school construction 

Employer-employee: 
Drivers, contract for operation and maintenance 
Hygienist, dental assistant 
Insurance salesmen: 

Industrial debit, related companies 
Industrial debit agents 

Exempt organizations, retroactive Social Security coverage 
Foreign employees, subsidiary of domestic partnership 
Forms (See: ADMINIsTRATIvE: Returns) 
Insurance agents: 

Industrial debit salesmen, remunerated by commission 
Industrial debits, related companies 

Penalties (See: ADMINIsTRATIvE: Penalties) 
Railroad retirement: 

Returns (See: ADMINIsTRATIvE: Returns) 
Tax computations, instructions for use of Form CT — 1 (Revised 

January 1958) 
Wages: 

Award by union for service with one employer 
Bonus, taxes to be absorbed by employer 
Bonuses, baseball players 
Compensation paid corporate organizer for services prior to incorpora- 

tion 
Gratuities accounted for to employer for compensation determination 
Lockout benefits 
Lump-sum payment in cancellation of employment agreement 
Predecessor employer, wages attributed to successor 
Supplemental unemployment benefits 

Waivers, exempt organizations, retroactive Social Security coverage 
ESTATE TAX: 
Annuities (See: Transfers) 
Bonds, District of Columbia Armory Board 
Court decisions (See: CoIIRT DEcrsroNs) 
Credits against tax, property previously taxed, widow's statutory allow- 

ances 
Domicile, visiting alien intending to become citizen 
Life insurance, transferred or assigned, combination single-premium insur- 

ance and annuity contract 
Marital deductions, terminable interest, decedent adjudged incompetent 

before April 2, 1948 
Nonresidents, domicile, visiting alien intending to become citizen 
Transferees, credits against tax, widow's statutory allowance 
Transfers: 

Income retained, single-premium life insurance and annuity combina- 
tion 

Survivorship annuities, single-premium life insurance and annuity 
combination 
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705 

EXCESS PROFITS TAX: 
Excess profits credits, taxable acquisitions, deposit liabilities of selling bank 

assumed by purchasing bank 
Industry base period rates of return, deposit, liabilities of selling bank as- 

sumed by purchasing bank 
I%lining, natural resources, etc. , excess output of strategic minerals, com- 

putation of nontaxable income 
Regulations, 26 CFR 40. 453 — 3, 40. 453 — 6 amended, computation of non- 

taxable income, exempt excess output of strategic minerals 

EXCISE TAXES: 
Admissions: 

Athletic game for benefit of eye clinic 
Exemption: 

Dance to raise funds for policemen's insurance 
Musicals or revues, athletic games 
Policemen's or firen&en's benefit fund 

Assess&nents (See: ADMINISTRATIvE: Assessments) 
Bowling alleys, pool tables, etc. , home for the aged 
Claims (See: ADMINI$TRATIvE: Credits and refunds) 
Coconut and palm oil, processing of fatty acids 
Coin-operated devices: 

Gum dispenser with amusement device 
Vending machines dispensing novelties 

Collections (See: ADMINIsTRATIvE: Collections) 
Communications: 

Exemptions: 
Connecticut River Valley Flood Control Commission 
Municipal associations 
North Jeffco Metropolitan Recreation District 

Telephone directory listings 
Credits (See: ADMINIsTRATIvE: Credits and refunds) 
Dues, initiation fees, etc. : 

Amounts deposited in escrow by club subscribers 
20-year non-dues paying me&nbership 

Interest (See: ADMI NIs TRA TIvE: Interest) 
Limitation period (See: ADMINIsTRATIvE: Limitation period) 
Manufacturers: 

Appliances: 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Electric hair dryer 
Fans 
Hand and face dryer 
Lawn mower, self-propelled sulky 
Prepayment of tax by exporter 
Quick recovery type electric water heaters 
Rug cleaning attachment for floor polisher 

Automobiles, etc. : 
Ambulances converted from automobile; 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Garbage collection units, body mounted on truck chassis by 

exporter 
Imported used cars of foreign manufacture 
Line marking machine 
Miniature vehicles 
Parts and accessories: 

Battery operated vacuum cleaner 
Combination flashlight — mirror 
Grain or feed loader-unloader 
Immersion heaters 
Radiator cores 
Rim flange strip and sidewall ring for tins 
Special controls for physically handicapped 
Trailer hitches 
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EXCISE TAXES — Continued 
Manufacturers — Continued 

Automobiles, etc. — Continued 
Prepayment of tax by exporter 
Purchase by veteran with Government funds 
Rotary snow plow 
Three-wheel vehicle for delivery of mail 
Trailer mounted storage tank 

Business machines: 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Perforating machines 
Portable stapler designed for wall mounting 
Prepayment of tax by exporter 
Typewriter carrying cases 

Cigarette, etc. , lighters, unpatented articles manufactured exclusively 
for one company 

Electric light bulbs, etc. : 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Glow lamps 
Prepayment of tax by exporter 

Exemptions: 
Articles installed on war vessels 
Connecticut River Valley Flood Control Commission 
Municipal associations 
North Jeffco Metropolitan Recreation District 
Sales to public schools 
State, donation by purchaser of tax-paid article 

Firearms, shells, etc. : 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 
Spear gun used for underwater fishing 

Gasoline: 
Agricultural commodities transported on State-owned farm-to- 

market roads 
Aviation fuel 
Claim for refund: 

Crop dusting 
Feed lot 

Crude oil producers and dealers 
Nonhighway use, spraying and cultivating lawn areas 
Nursery as farm 
Orchard sprayer 
Prepayment of tax by exporter 
Tree planting, cultivating, etc 

General: 
Repackaging charges 
Service charge on installment sales 

Lubricating oil; 
Castor oil sold for nonlubriacting purposes 
Liquid grease, solvent additive 
Saws used in the lumber business 

Matches: 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 
Produced under patent rights 

Musical instruments: 
Articles produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 

Pencils, pens, etc. : 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 
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EXCISE TAXES — Continued 
Manufacturers — Continued 

Phonographs, etc. (See: Radio and TV receivers, phonographs, etc. ) 
Photographic apparatus: 

Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Microfihn reels 
Prepayment of tax by exporter 

Radio and TV re«i ivers, phonographs, etc. : 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 
Toy radio receivers 
Tuning units 

Refrigerators, etc. : 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 

Sporting goods: 
Arc~hery equipment, catapults, boomerangs, blow guns 
Article produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Fishing creel 
Golf balls designed as part of a child's game 
Prepayment of tax by exporter 
Racket produced from tax-paid frame and string 
Simulated golf sets 
Skis and ski poles designed for children 
Spear gun used for underwater fishing 

Tires and tubes, etc. : 
Articles produced under patent rights 
Articles produced in Armed Forces disciplinary barracks 
Prepayment of tax by exporter 
Tread rubber lost in processing 

Narcotics: 
Alpha and beta 3-ethyl-1-methyl-4-phenyl-4-propionoxypiperidine 
Drugs and compounds, addiction liability 
1-(2 Morpholinoethyl)-4-carbethoxy-4-phenylpiperidine, a»d d-2, 

2-Diphenyl-3-methyl-4-morpholino-butyril-pyrrolidine 
Penalties (See: ADMINIsTRxTITE: Penalties). 
Playing cards, credit or refund, tax-paid sales to United States 
Refunds (See: ADMINIsTRATIvE: Credits and refunds). 
Regulations, narcotics, 26 CFR 151. 172a narcotic drugs and compounds 

for which oral prescription is authorized 
Retailers: 

Exemptions: 
Conuccticut River Valley Flood Control Commission 
'Alunicipal associations 
North Jeifco Metropolitan Recreation District 

Fuels, diesel, used as weed killer 
Furs: 

Customs Service and Post Office sales of confiscated or unclaimed 
articles 

Definition of term "sold at retail" 
Guides to taxability 

General: 
Customs Service and Post Office sales of unclaimed or confiscated 

articles 
Installment accounts, sale and collection 

Jewelry: 
Antique clocks 
Combination clock, barometer, thermometer, and hygrometer 
Customs Service and Post Office sales of confiscated or unclaimed 

articles 
Definition of term "sold at retail" 
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EXCISE TAXES — Continued 
Retailers — Continued 

Jewelry — Continued 
Executor's sale of decedent's collection 
Hair ornament 
Miniature Christmas tree and artificial flowers 
"Party" credits applied to purchase price 
Watch bands, bracelets, or straps 

Luggage: 
Cigarette and eyeglass cases made of beads 
Coin holders 
Customs Service and Post Office sales of confiscated or unclaimed 

articles 
Definition of term "sold at retail" 
Insurance card folder 
Rain hoods and carrying cases 
Shoe mittens 

Toilet preparations: 
Containers suitable for reuse 
Customs Service and Post Office sales of confiscated or unclaimed 

articles 
Definition of term "sold at retail" 
Guides to taxability 

Stamp (Documentary): 
Bonds, etc. , mortgage bonds, change in payments dates 
Conveyances: 

Municipal property acquired by state 
Realty transferred in corporate liquidation 

Stocks, etc. : 
Bequest to beneficiaries as tenants in common, subsequent parti- 

tion 
Transfer to custodian of a minor 

Transportation — Oil by pipeline, liquefied petroleum gas 
Transportation — Persons: 

Exemptions: 
Connecticut River Valley Flood Control Commission 
Municipal associations 
North Jeffco Metropolitan Recreation District 

General: 
Maintenance and operation of aircraft for owner 
Sightseeing tours, allocation of charges 

Transportation — Property: 
Accessorial services: 

Planning removal of office equipment and related services 
Warehousing and assembling frozen food 
Weighing of tank cars 

Exemptions: 
Commercial bills of lading, consignment to Armed Services for 

ex ort 
Connecticut River Valley Flood Control Commission 
Munici al associations 
North Jeffco Metropolitan Recreation District 

Exports, commercial bills of lading, consigned to Armed Services 
General logging operations 
Tax computation, allowance for cargo insurance 
Transportation business: 

Drayage services by cotton warehouses 
Hauling from farm to processing plant 
Lo ging contractors gg g 
Regular carrier, incidental business 
Truck broker 

Use tax; 
Highway motor vehicles, $ 601. 408(a) (6) 
Mobile milling unit mounted on single-unit vehicle 
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FIREARMS: 
Assessments, tax liabilities, delegated authority 
Claims, abatement or refund, delegated authority 
Classification, war trophies, deactivation procedure 
Dealers, license requirements, interstate transactions 
Forfeitures, unregistered war trophies 
License, dealer selling in intrastate but buying in interstate commerce 
Offers in compromise, delegated authority 
Registration, war trophies 
Stamps, redemption, delegated authority 
Taxes, liabilities, delegated authority 
Transfers, war trophies 

GIFT TAX: 
Real estate, evaluation, dower interest not relinquished 
Valuation; 

Income from reversionary trust 
Real estate, dower interest not relinquished 

INCOME TAX: 
Accounting methods: 

Accrual, fl 1. 446 — 1 
Cash receipts and disbursements, $ 1. 446 — 1 
Change of, $ 1. 446 — 1 
Computation of taxable income, f 1. 446 — 1 
Constructive receipt of income, year of inclusion, ( 1. 451 — 2 
Contracts, completed, fl 1. 451 — 3 
Decedent's income, $ 1. 451 — 1 
Net worth method of reconstruction of income 
Reductions, when taken, $ 1. 461 — 1 
Trading stamp redemption, jj 1. 451 — 4 
Year income taxable, $ 1. 451 — 1 

Accounting period, returns erroneously filed on different basis 
Adjusted basis: 

Emergency facilities, $$ 1. 168 — 1, 1. 168 — 5, 1. 168 — 7 
Excessive depreciation, no tax benefit to consolidated group 
Jointly owned depreciable property of survivor 

Adjusted gross income: 
Deductibility of North Carolina sales and use taxes 
Deductibility of West Virginia cigarette, sales and use taxes 
Outside salesmen, industrial insurance debit agents 

Advertising, deductibility as business expenses, $ 1. 162 — 14 
Aliens (See: Nonresidents) 
Alimony: 

Abandoned wife, state support decree without divorce 
Characterization by state court as property settlement 
Court order to apply portion on indebtedness on jointly-owned real 

estate 
Payments pursuant to agreement subsequent to divorce 
Tax deficiency of wife paid by husband 

Allocation of income and deductions, compensation attributable to several 
years, $$ 1. 1301 — 1 through 1. 1304 — 1, 1. 1306 — 1 

Allowances, rental, employee of Jewish community center 
Amortization: 

Emergency facilities: 
Definitions, $ 1. 168 — 4 
Elections, $$ 1. 168 — 2, 1. 168 — 3 
General rules, $ 1. 168 — 1 
Inventory costs 
Payment by United States of unamortized cost $ 1. 168 — 7 

Emergency facility partially certified, salvage value 
Pole-driving in railway roadbed 

Annuities, taxability: 
Employee death benefits, installment payments 
Employees' trust terminated, subsidiary separated from parent 
Foreign employees' trust, community property country 
Purchased from charitable organization, $ 1. 170 — 2 

475254' — 58 — 46 
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INCOME TAX — Continued 
Armed Forces: 

Pay, alien, training period in United States 
Retirement pay: 

Retroactive 
Sick pay exclusion, eligibility 

Artistic works, allocation of income attributable to several years, 
$ 1. 1302-1 

Assignments: 
Bond back-interest coupons 
Oil payment rights 
Quiz prize paid to exempt organization 

Associations; 
Business league, promotion of interests of dealer in particular product 
Labor union, benefit payments to members, effect on exempt status 

Awards, prizes, etc. : 
Contest award won by parent made payable to child 
House won in contest 
Maria Moors Cabot prize for journalism 
Payments by union for service with one employer 
Quiz show money assigned to exempt organization 

Bad debts, reserve: 
Bail forfeitures 
Bank's pre-1952 excess transferred to undivided profits 
Elimination of deduct, ion by net operating loss carryback 
Title I F. H. A. loans 

Back pay: 
Allocation to prior years, limitation on tax, $ 1. 1808 — 1 
Retroactive retirement pay 
Rewards to tax evasion informers 

Banks: 
Bad debt reserve: 

Pre-1952 excess transferred to undivided profits 
Title I F. H. A. loans 

Depositors' guaranty fund, deductibility as business expense, $ 1. 162— 
13 

Mutual savings, etc. , bad debt reserve, elimination of deduction, net 
operating loss carryback 

Savings and loan association, interest on investment certificates, non- 
resident owners 

Basis: 
Federal National Mortgage Association stock 
Jointly owned depreciable property of survivor 
Property received in liquidation of subsidiary 
Restricted stock options, exercise by estate 
Securities, optioner's put transaction 

Beneficiaries: 
Employees' trust, relinquishment of rights attributable to employer 

contributions 
Reversionary trust terminable in more than 10 years 

Benefits under plans: 
Employees, optional early retirement 
Part-time absences due to injury 
Retirement pay of military personnel 
Sickness and disability insurance 
Supplemental unemployment payments 
Teacher on sabbatical leave for restoration of health 

Bonds: 
District of Columbia Armory Board 
AVash sales, substantially identical securities 
Interest: 

Back-interest, gift of coupons 
Series E bonds transferred to personal trust 

Bonuses, paid: 
Creneral rules for deductibility, II 1, 162 — 9 
Taxes to be absorbed by employer 



INCOME TAX — Continued 
Building and loan association, interest on investment certificates, non- 

resident owners 
Business expenses: 

Deductible (See; Deductions) 
Campaign expenses, contributions to influence legislation 
Capital assets: 

Artistic works, sales attributable to several years, allocation of in- 
come, $ 1. 1302 — 1 

Copyrights (See: Copyrights) 
Patents (See: Patents) 
Stock and bonds: 

Deceased nonresident's estate, administrator in United States 
Purchase as contract guarantee or to gain inventory 

Capital expenditures: 
Advertising or promotion of good will, f 1. 162 — 14 
Farmers, items not deductible as business expenses, f 1. 162 — 12 
Payments to facilitate transfer of ship to foreign registry 
Property improvements by lessee, $ 1. 162 — 11 

Capital gains and losses: 
Business property: 

Assignment of oil payment rights 
Federal National Mortgage Association stock 
Payment to retain ships in American registry 
Returnable containers, forfeiture of deposit 
Securities, tie-in purchases as contract guarantee 
Unsuitable for purpose acquired 

Carryovers, allocation of income attributable to several years, f 1. 1301 — 2 
Estates and trusts, additions to corpus of reversionary trust 
Individuals: 

Liquidation of collapsible corporation 
Total distribution by employees' trust: 

Corporate dissolution 
Corporate liquidation 
Corporate reorganization 
One division of corporation sold 
Subsidiary liquidated 
Subsidiary separated from parent 

Nonresidents: 
Australian convention, total distribution from employees' trust 
Canadian convention, total distribution from employees' trust 
Sale of decedent's assets, administrator in United States 

Short sales, puts and calls, treatment of optioner's premium 
Timber and coal: 

Coal disposal under royalty contract, $ 1. 631 — 3 
Contract right to cut, proprietary interest 
Determination of when timber is "cut" 
Direct expenses attributable to disposal 
Timber cutting, sale or exchange, fj 1. 631 — 1 
Timber disposed of under royalty contract, f 1. 631 — 2 

Carrybacks and carryovers: 
Allocation of income attributable to several years, f 1. 1301 — 2 
Charitable contribution in excess of limitation, f 1. 170 — 3 
Contributions by deceased employer to pension trust 
Net operating loss: 

Affiliated group, separation of loss member during taxable year 
Inactive corporation, change in ownership 

Reserve for bad debts, elimination of deduction 
Soil and water conservation expenditures, termination of trust en- 

gaged in farming 
Carrying charges, expenditures under royalty contract for disposal of coal, 

election to capitalize, $ 1. 272 — 1 
Charitable contributions (See: Contributions (deductibility)) 
Child care expenses, abandoned wife, state support decree 
Citizens, physical presence rule, employment in foreign country 
Claims (See: ADMINIsTRATIvE: Credits and refunds) 
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INCOME TAX — Continued 
Collapsible corporations, liquidation 
Collections (See: Anwnr rsrn~vtvE: Collections) 
Compensation paid: 

Employee benefits, $ 1. 162 — 10 
Personal serices, $$ 1. 162 — 7, 1. 162 — 8 

Compensation received: 
Miscellaneous: 

Aavard by union for service with one employer 
Lockout benefits 
Reimbursement for lost wages 

Salaries, fees, etc. : 
Bonus, taxes to absorbed by employer 
Crew members, vessel operated in foreign waters by United States 

agency 
Excessive compensation, $ 1. 162 — 8 
Lump-sum payment in cancellation of employment agreement 
Payments from patients to doctors while full-time employees of 

hospital 
Services, 36 months or more: 

Allocation of income, )$ 1. 1801 — 1 through 1. 1304 — 1, 1. 1306-1 
House won in contest 
Rewards to tax evasion informers 

Sickness or injuries: 
Insurance premium paid by employer 
Lump-sum payment for accumulated vacation leave, retirement 

due to disability 
Part-time absences due to injury 
Sabbatical leave for restoration of health 

Consolidated returns: 
Adjustment to basis for excessive depreciation 
Imposition of two percent additional tax, surtax exemption 
Net operating loss carryover, separation of loss member during taxable 

year 
Western Hemisphere corporations, special deduction 

Constructive receipt of income: 
Employees' trust, withdrawal of part of funds 
Sale of wheat by cash method farmer, payment contractually deferred 

Contracts: 
Completed, accounting methods, $ 1. 451 — 8 
Cutting timber, proprietary interest 
Disposal of coal under royalty contract, deductibility of expenditures, 

$ 1. 272-1 
Lump-sum payment in cancellation of employment agreement 

Contributions (deductibility): 
Corporations: 

Allowance of charitable deduction, $f 1. 170 — 1, 1. 170 — 8 
Fund to provide state unit for inaugural parade 

Individuals: 
Advance support payment for father, home for aged 
Allowance of charitable deduction, $$ 1. 170 — 1, 1. 170 — 2 
Bonds purchased from a church 
Books donated to library, exempt organization 
Campaign funds to influence legislation 
Cemetery organization for perpetual care 
Clergymen, pension fund administered by church 
Delegate to convention, unreimbursed expenses 
Expenses incurred by Civil Air I'atrol volunteers 
Fund to provide state unit inaugural parade 
Organizations improving welfare of research animals 
I'art interest in patent donated to exempt organization 
Undivided interest in realty 

Limitation: 
Charitable contributions as business expenses, $ 1. 162 — 15 
Individuals and corporations, $) 1. 170 — 2, 1, 170 — 8 

Partnerships, computation of taxable income, $ 1. 170 — 1 
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INCOME TAX — Continued 
Contributions (dcductibility) — Continued 

Trusts: 
Computation of taxable income ) 1. 170 — 1 127 
Employee benefit plans general rules $ 1. 162 — 10 68 
Employees'. 

Carryover to estate, deceased employer's contributions 
Donations by third party to municipal system 
Previous service with subsidiary 

Joint apprenticeship and training fund 
Unlimited, individuals, $ 1. 170 — 2 

Copyrights, allocation of income attributable to several years, $ 1. 1802 — 1 
Corporations: 

General, charitable contributions, deductibility, f$ 1. 170 — 1, 1. 170 — 3 127 
Liquidation: 

Basis, property received from liquidated subsidiary 177 
Collapsible corporation 179 
Election of nonrecognition of gain or loss, effective date, $ 1. 392 — 1 191 
Stock and securities "acquired after December 81 1953" 174 

Court decisions (See: CovRT DEcrsIoNs) 
Credits (Sce: ADMIivIsTRATIVE: Credits and refunds) 
Credits against tax (See also: Foreign tax credit) 
Credits against tax, foreign tax refund, rate of exchange 534 
Community property and income, annuity payments from foreign em- 

ployees' trust 
Damages, patent infringement, allocation of income, $ 1. 1304 — 1 
Dealers in securities, put and call transactions 
Death benefits, employee, receivable in installments 
Decedents: 

Deductions, accounting methods, g 1. 461 — 1 215 
Nonresident having administrator in United States, sale of assets 261 

Deductions: 
Business expenses: 

Advertising or promotion of good will, $ 1. 162 — 14 63 
Amortization of emergency facilities: 

Adjusted basis, f 1. 168 — 5 63 
Definitions $ 1. 168-4 63 
Election to amortize, $ 1. 168 — 2 
Election to discontinue amortization, f 1. 168 — 3 
General rule, $ 1. 168 — 1 
Payment by United States of unamortized cost, j'l 1. 168 — 7 63 
Portion not subject to amortization, $ 1. 168 — 6 63 

Banks, depositors' guaranty fund, $ 1. 162 — 13 63 
Bonuses paid, $ 1. 162 — 9 63 
Charitable contributions, g 1. 162 — 15 63 
Compensation paid: 

Employee benefits, $ 1. 162 — 10 63 
Personal services, $$ 1. 162 — 7, 1. 162 — 8 68 

Contributions to apprenticeship program 90 
Contributions to campaign fund to influence legislation 91 
Contributions to trust providing supplemental unemployment 

benefits 
Education, $ 1. 162 — 5 
Farmers, $ 1. 162 — 12 
Federal National Mortgage Association stock purchases and 

mortgage fees 86 
Fines paid for violation of state maximum weight laws 502, 505 
General rules, $ 1. 162 — 1 68 
Improvements to leased property, $ 1. 162 — 11 63 
Materials or supplies, $ 1. 162 — 8 63 
Payments to advertising membership corporation 19 
Pole-driving in railway roadbed 92 
Professional expenses, $ 1. 162 — 6 63 
Property contributed to charitable organization, ) 1. 170 — 1 127 
Rent paid, $ 1. 162 — 11 68 
Rents, wages paid by bookmakers 506 



INCOME TAX — Continued 
Deductions — Continued 

Business expenses — Continued 
Repairs, $ 1. 162 — 4 
Sickness and disability insurance prenfiums 
Taxes of lessor paid by lessee, f 1. 162 — 11 
Traveling expenses, f$ 1, 162 — 2, 1. 162 — 5 

Child care expenses (See: Child care expenses). 
Contributions (See: Contributions (deductibility)). 
Employees, industrial insurance debit agents 
General: 

Computation of taxable income, $ 1. 161 — 1 
Prepaid interest refunded in subsequent year 

Medical expenses (See: Medical expenses). 
Nonbusiness expenses: 

Appraisal fee to establish casualty loss 
Mortgage interest, occupancy of residence prior to settlement 
Net operating loss computation 

Penalties (See: Fines and penalties). 
Personal expenses (See; Personal expenses). 
Taxes (See: Taxes). 
When taken: 

Accrued expenses deducted in year paid 
Prepaid expenses, grantor of revocable trust 
Real property taxes, accounting methods, $ 1, 461 — 1 
Taxable year of taxpayer using accrual or cash basis accounting 

method, $ 1. 461 — 1 
Vacation pay, accrual 
Vacation pay deducted in wrong year 

Deferments (See: AnMrNrsvaxvrvE: Deferments). 
Dependents (See: Exemptions). 
Depletion: 

Cost, percentage, deductibility from royalties received under coal dis- 
posal contract, $ 1. 681 — 3 

Intangible drilling and development costs, determination of allowable 
percentage depletion 

Depreciation: 
Auxiliary records work sheets, reconciling book and tax d( preciation 
Emergency facilities, portion not subject to amortization, f$ 1. 168 — 5, 

1. . 168-6 
Emergency facility partially certified, salvage value 
Excessive allowance, no tax benefit to consolidated group 
Jointly owned property of survivor 
Public buildings, financing, construction and sales agreements 
Returnable containers 
Vehicle used by Civil Air Patrol volunteers 

Development expenses (See: Research expenses) 
Disability benefits, part-time absences due to injury 
Distributions: 

Bargain rentals to shareholders 
Employees' trust terminated: 

Corporate dissolution 
Corporate liquidation 
Corporate reorganization 
One division of corporation sold 
Subsidiary liquidated 
Subsidiary separated from parent 

Employees' trust, withdrawal rights of participant restricted 
Spin-off: 

Cancellation of indebtedness in connection with merger 
Division of single business 
Stock of new controlled corporation for minority shareholder's 

old corporation stock 
Dividends: 

Definition, bargain rentals to shareholders 
Gross income, foreign corporation operating in United States 
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INCOME TAX — Continued 
Dividends — Continued 

Patronage, exempt organizations, information returns 
Received, guaranty fund returned to insurance underwriters pursuant 

to reorganization 
Stock, spin-oÃ: 

Cancellation of indebtedness in connection with merger 
Division of single business 

Earned income (sources without United States): 
Citizen employed abroad, flight over foreign country during first day' s 

travel, rule of presence 
Crew members, vessel operated in foreign waters by United States 

agency 
Education (See: Training) 
Elections (See: AnxuNrsYRavrvE: Elections) 
Employees' trusts (See: Trusts: Employees' ) 
Estates and trusts (See: Trusts: Estates and trusts) 
Estimated tax (See: AnMrNrsvRarrvz: Estimated tax) 
Exchanges of property: 

Conversion of insurance underwriters association into stock corpora- 
tion 

Corporate merger after exchange of assets for stock of controlled 
corporation 

Oil payment rights for realty 
Spin-oÃ, stock of new controlled corporation for minority shareholder's 

old corporation stock 
Exempt income: 

Bonds and obligations of District of Columbia Armory Board 
Canadian convention, total distribution from employees' trust 
Derived directly from Indian lands 
Indians, unallotted lands 
Per capita payments, judgment funds, Otoe and Missouria Indians 

Exempt organizations: 
Bond deferring gain from installment obligation 
Business league: 

Conducting trade shows 
Promotion of interests of dealers in particular product 

Labor union, benefit payments to members, effect on status 
Patronage dividends, information returns 
Royalties on interest in patent donated by owner 
Patronage dividends, information returns 
Royalties on interest in patent donated by owner 
Rulings and determination letters, $ 601. 201(c) (4) 
Store and restaurant for university student body 
Trust to administer perpetual care cementery funds 

Exemptions: 
Dependents: 

Definition of items of support 
Father, lump-sum payment to home for aged 
Support, value of lodging furnished 

Nonresidents, French convention, purse won in horse race 
Spouse, common-law marriage 

Expenses (Nontrade or nonbusiness) (See: Deductions: Nonbusiness ex- 
penses) 

Experimental expenses (See: Research expenses) 
Farmers and farming: 

Business expenses, general rules, $ 1. 162 — 12 
Cattle raised on allotted Indian lands 
Rentals paid in crop shares, participation in production by lessor, 

retirement income 
Sale of wheat, payment contractually deferred 
Trust expenditures for soil and water conservation, carryover to 

beneficiary 
Fellowships (See: Scholarships) 
Fiduciaries, administratators of nonresident's estate, ancillary and domi- 

ciliary 

Page 

474 

185 

183 
181 

271 

268 

185 

188 
516 

184 

626 
623 

12 
24 

634 

511 

242 
244 
239 
474 
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474 
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INCOME TAX — Continued Page 
Fines and penalties, violation of state maximum weight laws 502, 505 
Foreign corporations, taxes paid to foreign country on United States in- 

come 262 

188 
179 
279 

Gifts: 
Bond back-interest coupons 
Charitable organization, allowance of deduction, I 1. 170 — 1 
Employee's relinquishment of trust rights, employer contributions 
Undivided interest in realty, charitable organization 

Gross income: 
Exclusions: 

Cemetery organization, perpetual care funds 
Compensation for part-time absences due to injury 
Employee death benefits receivable in installments 
Fees received by doctors while full-time employees of hospital 
Housing allowance, employee of Jewish community center 
"Telethon" receipts paid over to charitable organization 

Inclusions: 
Amounts received by advertising membership corporation 
Award by union for service with one employer 
Award with appointment to Civil Service position 
Crew members, vessel operated in foreign waters hy United States 

a ency g 
Dues deducted from refundable membership fees 
Income from unallotted Indian lands 
Lockout benefits 
Lump-sum payment for accumulated vacation leave 
Payments in lieu of alimony pursuant to agreemcnt 
Payments to abandoned wife, state support decree 
Payments to retain ship in American registry 
Reimbursement for lost wages 
Supplemental unemployment benefits 

To whom: 
Contest award won by parent made payable to child 
Gift of bond back-interest coupons 

22 
127 
206 
148 

15 
50 
48 
26 
58 
28 

19 
41 
59 

268 
ll 
24 
14 
51 
82 
85 

276 
15 
89 

42 
22 

Foreign currency, annuity payments from foreign employees' trust 87 
Foreign exchange and foreign money (See: Foreign currency) 
Foreign tax credit: 

Adjustment for refund, rate of exchange 584 
Contested tax, year in which credit is taken 266 
Interest, redeterminaiion of tax as result of erroneous refund 265 
Limitation, Western Hemisphere corporation deduction 885 
Mexican Mercantil Revenue Law 268 

Fraud (See: ARMINIsTRATIvE: Fraud) 
Gain or loss: 

Basis: 
Federal National Mortgage Association stock 86 
Restricted stock options, exercise by estate 628 

Liquidation: 
Election of nonrecognition, effective date, $ 1. 892 — 1 191 

Stock or securities "acquired after December 81, 1958" 174 
Recognition: 

Bond deferring gain from installment obligation transmitted at 
death, exempt organization 511 

Coal disposal under royalty contract, I 1. 681 — 8 159 
Conversion of insurance underwriters association into stock 

corporation 185 
Corporate merger after exchange of assets for stock of controlled 

corporation 
Liquidation of collapsible corporation 
Optionor, amount received for writing put or call 
Spin-off, stock of new controlled corporation exchanged for 

minority shareholder's old corporation stock 184 
Timber cutting as sale or exchange, I 1. 681 — 1 159 
Timber disposal under royalty contract, I 1. 681 — 2 159 
Wash sales, substantiall identical securities 528, 529 
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INCOME TAX — Continued 
Gross income — Continued 

To whom — Continued 
Minors, dividends from savings accounts 
Quiz show prize assigned to exempt organization 
Tax deficiency of wife paid by husband under separation agree- 

ment 
When included: 

Accounting methods, $ 1. 451 — 1 
Amount received by optionor for writing put or call 
Constructive receipt, f 1. 451 — 2 
House won in contest 
Interest collected in advance by insurance company 
Lump-sum payment in cancellation of employment agreement 
Obligations issued at discount $ 1. 454 — 1 
Sale of wheat by cash method farmer, payment contractually 

deferred 
Husband and wife: 

Alimony, tax deficiency of wife paid by husband 
Charitable contributions, deductibility, f 1. 170 — 2 
Common-law marriage, personal exemption 
Income allocated to prior period, $ 1. 1306 — 1 
Partnership agreement, recognition where Federal and state laws 

diifer 
Improvements, leased property, deductibility as business expenses, 

1. 162-11 
Income: 

Minors, dividends from savings accounts 
Net worth method of computation (See: AnxxxNxsTRxTxvE: Fraud) 
Sources, annuity payments from foreign employees' trust 

Indians: 
Income derived directly from allotted lands 
Income from unalloted lands 
Per capita payments, judgment funds, Otoe and Missouria Tribes 

Individuals — Losses (See: Losses: Individuals) 
Installment sales: 

Bond deferring gain, exempt organization 
Public buildings, financing, construction and sales agreements 

Insurance: 
Premiums: 

Sickness and disability insurance 
Vehicles used by Civil Air Patrol volunteers 

Insurance companies: 
Life: 

Advance collection of interest on loans 
Formula applicable to taxable years beginning in 1957 

Interest: 
Exempt: 

Bonds and obligations of District of Columbia Armory Board 
Foreign corporation operating in United States 

On deficiencies (See: AnMxNxsTRaTxvE: Interest) 
On overpayments (See: AnMxwxsTRaTxvE: Interest) 
Paid: 

Allocation of partial payment of tax deficiencies 
Mortgage on personal residence, occupancy prior to settlement 
Savings and loan associations, investment certificates, nonresident 

owners 
Received: 

Insurance companies, advance collection 
Prepaid, refunded in subsequent year 

Inventions, allocation of income attributable to several years, ) 1. 1302 — 1 
Inventories: 

Adjustments, mitigation of efi'ect of limitation 
Costs, amortization of emergency facilities 

Inventories (LIFO), department stores, January 1958 BLS price indexes 

Page 

13 
26 

215 
279 
215 
233 
258 

23 
215 

31 
127 
60 

288 

255 

13 

37 

12 
24 

634 

511 
235 

88 
145 

258 
632 

626 
262 

94 
93 

258 
318 
288 

316 
238 
238 
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274 
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520 

177 
179 
191 
174 
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158 
147 
275 

154 
156 

ance 157 
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155 

520 

144 
53 
13 

317 
816 
318 

516 
159 
12 

519 
159 
159 

288 

337 
190 
147 
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623 

497 
624 

333 
260 
261 

626 

215 

215 

INCOME TAX — Continued 
Involuntary conversions: 

Replacement property, unimproved replaced by improved lot with 
building which was demolished to provide parking space 

Stock sold under court order in anti-trust action 
Joint returns (Sec: Husband and wife, AnMIxrsYRATIVE: Returns) 
Leases, coal property, direct expenses attributable to disposal 
Liquidations: 

Basis, property rcccived from liquidated subsidiary 
Collapsible corporation 
Election of nonrecognition of gain or loss, effective date, $ 1. 392 — 1 
Stock or securities "acquired after December 31, 1953" 

Loans, membership fees, refundable except for delinquent dues 
Losses: 

Casualty or theft, appraisal fee to establish 
Individuals, deductions not attributable to a trade or business 
Stock, purchase as contract guarantee or to gain inventory 

Medical expenses: 
"Autoette" or wheel chair 
Cardiac patient, reclining chair 
Mentally retarded child, special education and mainten 
Special educational aids, progressive blindness 
Transportation for taxpayer and nurse 

Military personnel (See: Armed Forces) 
Mines and mining, direct expenses attributable to disposal 
Ministers: 

Contributions to pension fund administered by church 
Employee of Jewish community center 

Minors, dividends from savings accounts 
Mitigation of effect of limitation: 

Accrued expenses deducted in year paid 
Inventory adjustments 
Vacation pay deducted in wrong year 

Natural resources: 
Assignment of oil payment rights 
Coal, royalties contract, $ 1. 631 — 3 
Indian lands 
Timber: 

Determination of when "cut" 
Royalties under disposal contract, f 1. 631 — 2 

Timber cutting, capital gains treatment, ( 1. 631 — 1 
Net operating loss: 

Allocation of income attributable to several vears, $ 1. 1301 — 2 
Carryover: 

Affiliated group, separation of loss member during taxable year 
Inactive corporation, change in ownership 

Nonbusiness expenses 
Nonbusiness expenses (Sec: Deductions) 
Nonresidents: 

Australian convention total distribui, ion from employees' trust 
Canadian convention, total distribution from employees' trust 
Departing aliens, layover of five days or less, Certificate of Corn- 

pliance 
French convention, purse won in horse race 
Interest on investment certificates of state-chartered savings and loan 

association 
Members of Armed Forces, training period in United States 
Sale of dcced& nt's assets, administrator in United States 

Obligations: 
Instrumentalities of the United States, District of Columbia stadium 

bonds 
States and subdivisions, issued at discount, accounting methods, 

ft 1. 454-1 
United States or possessions, issued at discount, accounting methods, 

5 1. 454 — 1 



INCOME TAX — Continued 
Oil and gas properties: 

Intangible drilling and development costs, determination of allowable 
percentage depletion 

Limitation of surtax on sale, $ 1. 632 — 1 
Options: 

Puts and calls, treatment of premium by optionor or optionee 
Restricted stock option: 

Constructive ownership by optionee, trust interests of qualifying 
relative 

Determination of combined voting power of stock of parent 
Granted by parent corporation, exercised while employee of sub- 

Sldlal' y 
Partnerships: 

Distributions: 
Compensation received for period of 36 months or more, f 1. 1301 — 2 
Husband and wife, recognition of agreement where Federal and 

state laws differ 
General, charitable contributions deductibility, $ 1. 170 — 1 
Returns (See: ADMINIsTRATIvE: Returns) 

Patents: 
Compensatory damages for infringement, ji 1. 1304 — 1 
Part interest donated by owner to exempt organization 

Penalties (See: ADMINIsTRATIvE: Penalties) 
Pension trusts (See: Trusts: Employees' ) 
Personal exemption (See: Exemptions) 
Personal expenses: 

Contributions by clergymen to pension fund administered by church 
Services to charitable organization $ 1. 170 — 2 

Personal holding company: 
Finance company, salaries paid to employees holding stock options 
Rents, use of corporation property by shareholder 

Railroads, cost of pole-driving in roadbed 
Real estate: 

Accrual of taxes, accounting methods, $ 1. 461 — 1 
Apportionment of taxes between seller and purchaser, f 1. 164 — 6 
Undivided interest, gift to charitable organization 

Records (See: ADMINIsTRATIVE: Records) 
Recoveries, compensatory damages for patent infringement, allocation of 

income, $ 1. 1304 — 1 
Redemption of stock and bonds, constructive ownership of estate bene- 

ficiary, attribution rule 
Refunds (See: ADMINIsTRATIvE: Credits and refunds) 
Regulated investment companies, Form 2439, reproduction 
Regulations: 

26 CFR 1. 164 — 6, 1. 6655 — 2 amended, apportionment of real property 
taxes between seller and purchaser, failure by a corporation to pay 
estimated tax 

26 CFR 1. 170 — 1, 1. 170 — 3, deduction for charitable contributions by in- 
dividuals and corporations 

26 CFR 1. 272 — 1, 1. 631 — 1 through 1. 632 — 1, expenditures connected 
with coal royalty contracts, gain or loss in the case of timber and 
coal, and sale of oil and gas properties 

26 CFR 1. 392 — 1, amended, corporate liquidations, effective date for 
election of nonrecognition of gain or loss for certain sales or ex- 
changes 

26 CFR 1. 446 — 1. 451 — 4, 1. 454 — 1 — 1. 461-1, methods of accounting, 
taxable year for including gross income, obligations issued at dis- 
count, and taxable year for taking deductions 

26 CFR 1. 1301 through 1. 1306 — 1, except 1. 1305 — 1, income attributable 
to several taxable years 

Rent paid: 
Bookmakers 
Business expenses, general rules, $ 1. 162 — 11 
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INCOME TAX — Continued 
Rent received: 

Crop shares, participation in production by lessor, retirement income 
Indian lands 
Personal holding company property used by shareholder 

Reorganizations: 
Conversion of insurance underwriters association into stock corpora- 

tion 
Corporate merger after exchange of assets for stock of controlled cor- 

poration 
Spin-off: 

Cancellation of indebtedness in connection with merger 
Division of single business 

Research expenses: 
Deduction in year incurred, accrual basis taxpayer 
Patent costs 

Retirement income: 
Armed Forces, eligibility as sick pay exclusion 
Rentals paid in crop shares, participation in production by lessor 

Returns (See: ADMINIsTm. TIVE: Returns) 
Royalties: 

Indian lands 
Received under coal disposal contract, capital gains treatment, 

$ 1. 681 — 8 
Rulings (See: ADMINISTRATIVE: Rulings) 
Salary (See: Compensation received) 
Sales or exchanges: 

Capital assets, deceased nonresident 
Corporate merger after exchange of assets for stock of controlled cor- 

poration 
Income derived directly from Indian lands 
Liquidation, election of nonrecognition of gain or loss, effective date, 

$ 1. 892-1 
Liquidation of collapsible corporation 
Proceeds from disposal of timber under royalties contract, $ 1. 681 — 2 
Proceeds under royalties contract for disposal of coal, f 1. 681 — 3. 
Stock sold under court order in anti-trust action 
Timber cutting, election, $ 1. 681 — 1 
Wheat, cash method farmer, payment contractually deferred 

Scholarships: 
Amounts received for research, professor on sabbatical leave 
Award with appointment to Civil Service position 
Contest award made payable to child of contestant 
Medical research grant, National Institutes of Health 
Research fellowship, American Heart Association 

Securities transactions: 
Purchase of stock as contract guarantee or to gain inventory 
Puts and calls, treatment of premium by optionor or optionee 
Substantially identical bonds, wash sales 

Servicemen (See: Armed Forces) 
Short sales, puts and calls, treatment of optioner's premium 
Soil conservation expenditures (See: Farmers and farming) 
Spouse (See: Exemptions) 
Stock: 

Distributions (See: Distributions, Reorganizations) 
Dividends (See: Dividends: Stoch) 
Exchanges (See: Exchanges of property) 
Options: 

Finance company employees, deductibility of salaries paid, 
personal holding company tax 

Restricted: 
Constructive ownership by optionee, trust interests of quali- 

fying relation 
Determination of combining voting power of stock of parent 
Exercise by estate 
Granted by parent corporation, exercised while employee of 

subsidiary 

Page 
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INCOME TAX — Continued 
Surtax, $25, 000 exemption, corporations filing consolidated return 
Tax conventions (See: Tax CoNvENTioNs) 
Tax Court of the United States (See: AnMiNrsTE&TrvE: Tax Court of the 

United States) 
Taxable income: 

Accounting method, computation, $ 1. 446 — 1 
Australian convention, total distribution from employees' trust 
Computation allowance of deductions, $ 1. 161 — 1 

Taxes: 
Deductions: 

Cincinnati earned income tax 
Employee contributions to Iowa retirement, system 
Foreign corporation operating in United States 
Lessor's taxes paid by lessee, deductibility as business expense by 

lessee, jj 1. 162 — 11 
Mexican Mercantile Revenue Law 
Michigan cigarette tax 
Michigan liquor tax 
Nebraska cigarette tax 
Nebraska motor vehicle fuel taxes 
North Carolina sales and use taxes 
Real estate, apportionment between seller and purchaser, 

f 1. 164-6 
Real property not subject to estate administration 
Real property taxes, accounting methods, $ 1. 461 — 1 
Washington state liquor tax 
West Virginia cigarette, sales and use taxes 

Foreign countries (See: Foreign tax credit) 
Tax-free exchanges (See: Exchanges of property) 
Training, deductibility of cost as business expense, $ 1. 162 — 5 
Traveling expenses: 

Professor engaged in research 
Services to charitable organizations, $ 1. 170 — 2 
Trade or business, general rules, $ 1. 162 — 2 

Trusts: 
Employees'. 

Australian convention, total distribution, nonresidents 
Canadian convention, total distribution, nonresidents 
Carryover to estate of contirbutions by deceased employer 
Contributions, previous service with subsidiary 
Death benefits receivable in installments 
Donations by third party to municipal system 
Lump sum distribution: 

Corporate dissolution 
Corporate liquidation 
Corporate reorganization 
One division of corporation sold 
Subsidiary liquidated 
Subsidiary separated from parent 

Optional early retirement benefits 
Relinquishment of trust rights, employer contributions 
Supplemental unemployment benefits 
Withdrawal rights of participants restricted 

Estates and trusts; 
Administration of perpetual care cemetery funds 
Beneficiar's constructive ownership of stock, attribution rule 
Deceased nonresident, administrator in United States 
Real estate taxes paid by executor 
Soil and water conservation expenditures, carryover to bene- 

ficiary 
Unrelated business income, distributions from limited partnership 

interests 
Income for benefit of grantor, reversionary trust, capital gains added 

to corpus, ordinary income distributable to beneficiaries 
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827 
831 
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INCOME TAX Continued Page 
Trusts — Continued 

Miscellaneous: 
Charitable contributions, d»»luctibility, $ 1. 170 — 2 
Definition, "related and subordinate party" 
Personal, interest on Series E bonds included in corpus 

Revocable: 
Contributions to charitable organization, f 1. 170 — 2 127 
Prepaid expenses, allocation to exempt income 152 

Unrelated income, trusts, distributions from limited partnership interests 688 
Vacation pay: 

Accrual and deduction 
Deducted in wrong year 
Lump-sum, accumulated prior to retirement due to disability 

Wage continuation plans: 
Lump-sum payment for accumulated vacation leav». , retirement due to 

disability 51 
Part-time absences due to injury 50 
Retirement pay of military personnel 45 
Supplemental unemployment benefits 89 
Teacher on sabbatical leave for restoration of health 49 

Wages (See: Compensation received) 
Wash sales, substantially identical securities 528, 529 
Water conservation expenditures (See: Farmers and farming). 
Western Hemisphere corporations, special deduction, consolidated returns 335 
Withholding: 

Income tax at source: 
Award with appointment to Civil Service position 59 
Dental hygienist 358 
Gratuities accounted for to employer for compensation deter- 

mination 348 
Industrial debit insurance agents 849 
Lockout benefits 14 
Supplemental unemployment benefits 89 

Liability for tax, surety completing school construction 854 
Nonresidents: 

Interest on investment certificates of state-chartered savings and 
loan association 883 

Total distribution from employees' trust 621 
Wages (See: EMPLovMENT TAEEs: Wages) 

SELF EMPLOYMENT TAX: 
Community income, religious organization, m»rr&t&» r, ' distributive share 827 
Earnings: 

Business carried on by guardian of incompetent 
Commission on isolated stock sale 
Fiduciaries of decedents' estates 
Indians: 

Income from allotted lands 12 
Income from unallotted lands 24 

Interest on loans, sideline activity 829 
Mineral lease coowner 824 
Religious organization, members' distributive share 827 

Elections (See: ADMINIsTRATIvE: Elections) 
Fiduciaries, decedents' estates, guides for determining net earnings from 

self-employment 322 
Income (bee: Earnings) 
Interest, loans made and serviced as sideline activity 329 
Ministers: 

Religious or apostolic organization, distributive share of income 
Voluntary self-employment coverage, release from poverty oath 

Partners and partnerships, mineral lease coowner 
Religious order members (See: Ministers) 
Returns (See: ADMINIsTRATIvE: RETURNs) 
Tax (See: ADMINISTRATIVE: Tax) 
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SELF EMPLOYMENT TAX — Continued 
Trade or business: 

Farming, cattle raised on allotted Indian lands 
Fiduciaries of decedents' estates 
Guardian in control of business 
Making and servicing loans as sideline activity 

TAX CONVENTIONS: 
Australia: 

Income tax: 
Capital gains and losses: 

Nonresidents, total distribution from employees' trust 
Nonresidents total distribution from employees' trust 
Taxable income total distribution from employees' trust 

rusts: 
Employees', total distributions, nonresidents 

Withholding: 
Nonresidents total distribution from em lo ees' trust P Canada: 

Income tax: 
Capital gains and losses: 

Nonresidents total distribution from employees' trust 
Exempt income total distribution from employees' trust 
Nonresidents, total distribution from employees' trust 
Trusts: 

Employees', total distributions, nonresidents 
France: 

Income tax, nonresidents, purse won in horse race 
TOBACCO TAX: 
Applications, permit, approval, f 601. 311(b) (8) 
Bonds, removals from customs manufacturing bonded warehouse, 

xi 601 312(b) 
Cigarette papers and tubes, ofi'ers in compromise, delegated authority 
Cigars: 

Claims, allowance of tax, $ 601. 316(e) 
Method of taxpayment, f 601. 313(a) 
Removals from customs manufacturing bonded warehouse, 

~s 601. 312(b) 
Claims: 

Allowance of tax, cigars, f 601. 316(e) 
Credit or refund, filing after April 30, 1958 
Drawback, bond requirements, f 601. 312(c) 
Refund, cigar taxes, establishment of date of taxpayment 
Requirements, $ 601. 316(f) 

Credits, conditions to allowance, rightful claimant 
Customs, manufacturing bonded warehouse bond, $ 601. 312(b) 
Foreign-trade zones, removals to, $ 601. 311(b) (7) 
Forms, 2130 or 2131, discontinuance, annual inventory of tobacco materials, 

e tc 
Inventories, annual, discontinuance for tobacco materials, products, 

stamps 
Limitation period, filing refund claim for cigar taxes 
Losses, cigars, allowance claims, $ 601. 316(e) 
Oifers in compromise, delegated authority 
Packages, cigars, marking to indicate, date of taxpayment 
Permits, approval, suspension, revocation, ft 601. 311(b) (8) 
Records, statistical, tobacco materials used for tobacco products 
Refunds, conditions to allowance, rightful claimant 
Returns, taxpayment of cigars, timely filing of refund claim 
Stamps: 

Cigarette tax, new Class A, denomination 10 
Tax, annual inventories, discontinuance 

12 
322 
327 
329 

621 
621 
621 

621 

621 

623 
623 
623 
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664 
630 
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TOBACCO TAX — Continued 
j&I X&VP . ' 

('igar& tt&, »& w Class A, denomination 10 star»pc 
('ig;Irs, r& f»r&d claim, establishment of timely filing 
('ig:Irs 1&»t, or remov&. d, claims, fr 601. 316(e) 
(', r& &lit or r&. fund allowanc&&s, rightful claimant 
l, i:It&iliti& 5, offers in compromise, delegated authority 
f&l& t l&I&&l of pay»» r&t, fj 601. 313(a) 

Tobacco r»:It& ri:Il, II»r»r&&l inv&rntories, discontinuance 
Tob&rcco l&r&&&l&r& t . 

. 

Ar&r»&:Il irr«r&tori& N, discontinuance 
('ig;I&N t t & s, r&& w Ch&ss A, denomination 10, tax stamp 
('ig;Ir. , & tc. , offers in compromise, delegated authority 
(', iro&rs, i&&&ckagcs mark&d with date of taxpayment 
llemovals to foreign-trade zone, fj 601. 311(b) (7) 
Tax payment, IIt 601. 313(a) 
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